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PREFACE TO THE SECOND EDITION 

T he warm and generous reception accorded to the First Edition oi 
his book has greatly encouraged me to send forth its Secoiu 
Edition, which deal with not only cross-examination but agree¬ 
ments as well- 

The most difficult and certainly the most anxious and responsibh 
Part of an Advocate’s duties is the effective cross-examination of witnesses in 
a serious case- One indiscreet question may change the fate of his client. 
Cross-Examination is an art which like other arts requires patient and care¬ 
ful study- It is true that one cannot-learn cross-examination merely by 
reading few books on the subject unless he actually handles lew wit¬ 
nesses in a Court and undergoes the stress and strain of the trial. 
This book will serve him as a guide in dealing with certain types of 
witnesses- The experiences of eminent Counsel are placed at his disposal, 
by which he can avoid dangerous pitfalls. Model questions aro given to 
aid the junior Counsels. 

The chief characteristic of this Edition is the addition of few 
chapters on Arguments—both law and Method with illustrations. 


I owe a deep gratitude to the authors and publishers of tiu* following 
standard works, which have been copiously quoted is this book, IK’st 
on Evidence, Taylor on Evidence, Phipson on Evidence, Wigmore on 


Evidence, Monir on Evidence, Norton on Evidence, Ram on Facts, Moore on 
Facts, Cox s Advocate, Wellmaft on the Art of Cross-examination, Aiyer s 
Principles and Art of Cross-examination by C. S. Somanathii tiastn and 
P. Ramnatham, Harris Illustrations in Advocacy, Wrottesley on the Exami¬ 
nation of Witnesses, Rahmat Ullah's Art of Cross-ex,irainution, Sarkars 


Hints on Modern Advocacy Donovans Tact in the Court# Scrjtcaiit 

BalUntyne’s Experiences of a Bittistei’s Life, Morrison on Adv,K,icy, 
Hardwicks Art of Winning Cases, Chitty's General Practice, Honth,un’a 
Rationale of Judicial Evidence, Will's Circumstantial Evidence, lewit's 
Dialogues of Plato, Natda Smriti, Eatl of Birkenhead's Famous Trials of 
His^, and IB Detection b,W,T. Shore, the Police and Crime Detection 

n'"’ Investigation by H. Soderman 

rf Stockholm Umvernty, Law Jontnah Madras Law Journal, Madras Law 
limes, Dombay Law Reporter etc. 


1st August, 1947. 


DAULAT RAM PREM, 

Advociitf 



BY THE SAME AUTHOR 

PREM’S CRIMINAL PRACTICE 

(4th Ed.—Century Digest 1840 —1947j 

Approved bv the Hi^h Courts of Lahore, Madras and Inspectors-Gcncral 
of Policei’Punjah, t/. P., Bihar and Indian Stales, etc. 

Containing Rulings of all High Courts, Privy Council and Judicial 
Commissioners from 1840 to 1947 under Penal Code Cr* P. C. Ev. Act, 
etc., and English Law arranged in alphabetical order, c-g- ahsennding, 
blood stains, cheating, formal witness, food in stomach footprints, gun 
shot, identification, padding evidence, recovery list, time ot occunencc, 
weapon, wound, etc., besides copious iiuotations from Med- Jurisprudence 
by Taylor, Lyon, Modi, Ryan, Glaistcr, Criminal Investigation hv Hans 
Gross and by Soderman and from Law of Evidence by llest, ['leld Phipsou; 
Woodroffe, etc. Thousands o£ new Rulings of High Courts and iiuotations 
from standard writers on criminology have been added. It is revised 
and recast. It is unanimou.sly acclaimed fobethcbesthookonCriinin.il 
Law. No Criminal Lawyer, without the assistance of this book can 
prepare thoroughly serviceable brief on any concicveable question of 
Criminal Law in two volumes. Price 4'5/- net 

The Hon’ble Sir C- C- Ghosc, Kt, Acting Chief Justice of Bengal. 

I h.ive had occasion to use your book "Ciimnicil Prarfic'c'' witlun 
the last few days and I am able to say that in my opinion you have 
turned out a most conscientious piece of work. Your industry and ability 
in preparing a work of this description deserve the widest rccoi'nition 
and I trust that your book will have a large and a ready sah*. Yon 
have collected under appropriate heads the various points which strike 
the busy practitioner engaged in Criminal work* Your notes are concise 
and to the point and 1 further observe thar many points have been 
noted by you which are not to be found in the .standard editions of t lie 
Criminal Procedure Code* 

The Hon’ble Mr. Justice Oma Shankar Bajpai, Judge.High Court, Allahabad. 

I have gone through portions of Piem's Criminal Practice and 1 
found the book quite useful- The author has departed from the orthodox 
method of grouping cases section-wise and has followed better met bod 
of grouping cases subject-wise. The digest is fairly exhaustive and accu¬ 
rate and in my opinion Mr Daulat Rain Prem h.is supplied a long-toll 
want for an exclusive Criminal digest which bs handy and yet ^o serviceable- 
I am sure the book will be found useful b.irh by the Bar and rlie Bench. 

Piem’s Law of Arms and Explosives 1946 

The book contains the Arms Act 1878 with lull commeni.uy and 
case Law upto 1946 along with Indian Arms Rules, 19J14 cuireeled up- 
to-date, Bombay Rules, Punjab Arms Kulss, U. P* Aims Rules, N W.i''.P 
Rules,Explosive Act, Explosive sSubstauce Act, Explosive Rule-s, Artn.i Act I8‘i/, 
Arms Act 1860, etc. Law regarding possession, control, pointing out, deposit for 
safe custody, Export, Impart, Iransporf, Loiicealinenr, Exemption, Licenses of 
Arms, Ammunition and Milrary Stores is given with precision and cUrity. 

I'lici! Rh. 12/8/- 


Printed at; 

Trades Press, Lahore and Hindi Electric Press, Lahore Folio 441 7'>1 
Published by Mr. Daulat Ram Prem, Advocate, Lahoie. 



PREM’S LAWS OF INDIA 

■ (Encyclopaedia of Civil Case Law 1840“1940) 

The book is a Civil Practice on the lines of author’s popular work 
Criminal Practice. It contains rulings of all High Courts, and JuLhciuI 
Commissioners’ Courts and Privy_ Council on Civil Procedure Code, Cont¬ 
ract Act, Evidence Act, Limitation Act, Companies Act, Cmiit-fees Act, 
Stamp Act, Negotiable Instruments Act, Registration Act, T 1. Act and 
other Imperial Acts arranged in alphabetical order under vamms head¬ 
ings and sub-headings from 1840 to 1940. Statute law is also given 
where necessary. 

Thousands of headings of daily use like Age, Arguments, Attestation, 
Affidavit, Adverse Possession, Auction, Club, Del credrc Agent, brand, 
Handwriting, Holiday, Practice of Court, Newspaper, Rateable Distribution, 
Specific Performance, Telegram, Thumb-impression, etc.,.are given to .save the 
time of the busy lawyer. 

The Hon’ble Sir B. L. Mitter, Advocate-General of India, Federal Court. 

Laws of India or Civil Practice is a stupendous work designed, to 
use your own language, " to save the time of the busy lawyer and the 
Judge.” I have no doubt that it will be very useful tv) the practitioner, 
whose pre-occupation now is to known where to find the law. The 
alphabetical arrangement is excellent. In 6 Volumes Rs- 72/- 


PREM’S LAW AND METHODS OF POLICE INVESTIGATIONS 1947 


Containing law regarding arrest, Bail, Challan, History .s’hects, iiujiiesr. 
F. I. R. Ziminis etc., along with scientific investigation of crime ivgaid- 
ing blood stains. Diaries, Handcuffs, Remond, Search, fiilger-iirint.'?, foot¬ 
prints, traces of vehicles and other clues. Besides a nuinhcr of chapters 
on investigation in murder, theft, arson, burglary, drowning, .siiflocation, 
gun-shot cases are given. How to take off blood stain.s from a 
wall, how to prepare moulds of foot-prints, how to bring back ilie 
piitrified face to its natural position to make it capable of idcntilication, 
how to decipher writings in vanishing inks, how to connect the accu.sed by 
blood stains, hair, finger print, foot print, fibre, dust etc. with the crime 
are scientifically treated. It is a unique work of its kin d. 


Hon’ble Mr. Justice S. P. Sinha, Allahabad. 

I have gone through Portions of your book and found them very 
interestmg and instructive. The book is new of its kind, at least in this 
country, and supplies a real want. The book beats marks of research and 
scholarship and will I am sure, receive the patronage, not only of Lv\\ui 
Professtorif but people outside the profession interested in the advance 
of society. ■ 

Prem’s Extradition Manual, 1944 

^^1 Extradition Act, Fugitive Offenders’ Act, English 
Ertradition Act, Rules r^arding Political Agents, Pursuit of Offenders. 

and with Indian States 

Court.'^^^ English is given. Approved by High 

Price Rs. 15/- net- 
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PREMR 


Crosfi-Ex;anination and Aanmcnr 


(’IIAPTKH I 

Object : nil ImpurUacc of Cross cx.^raination. 

Tlic* niuiii objci'i. of (Toss-cxiuiiinjiliiMi i> io lind oiil llii'li'iiili mmI dclrrlior 
of faKehood in liunrm l("tiuii*ny. II is (IcsijjiH'd i ilh r N* i.i ',0 01 numLim 

the fort'O of evid(‘ii('(‘a wil ness Ini', idmndy/nvciMi! |)M o"(||in>iii 

yonr fiivonr \vlii(‘li he has nol sliiud or lo discri'dil Imo h\ show i\, Iroiii In. 
pasi hislon’and proscid doin.'iiniiir tli.d lie is iinw 01 1 '>\ ol " 1 In nlipci 

of CTOss-cxjiiniiiation from a lili'dou-; ■ I uidpond, I'oi iMin li hi 'h ni a- d ifrooii ' 
of !LfCtfin;j: at tlie rod truth and cxposioft falsi hond ainl nil Ih.d on. fniiolic 
purely hlifjioiis profissional slandpoiid nny be si ilod ai lollow .; - Fii ,llii \\ 1 
to ({cl soiU(‘thin;j|, no niall'r how sin ill, lo In Ip \onrowna a ll \on laai 
further I'Xamin.il ion i. d‘.Mi';('roii. and nl» ol iloly i u ll< . d 1 1 11 IhIhi'I'I i’ a 
it iilona and f ir belicr (0 slop ili(“ wilnass if m»u h . 1 di 1 whil\on it iollina 
is not as a fact .lidiip; or nssi.liioj your eliani ni II'.'hlia .irtm Sn' 0 7 », 
anothrr ohji'cl is when you eannol "at that aliiah helps muii* 1 li'-'it. Ii\ lo'nl 
something lo wi'aktn your oppoiu'ul lint that is "o| h\ iMIiisiil pio' , 
entirily; and Ihnilli/, 1 pul il Iasi nlllioui»h it is nol lha hse.l h_\ any nn 'ii d 
is lo endeivour if you can lo se|)aral(' lln Irnlli I'roin lh> I'.il'.aliood more 
particularly if the truth lold hy your opposim; wilnasa would he of a si.l.inei'lo 
your ea.se. Now, how siioidd we In I attain Ihi' ohp'al ? In wh.il w 1' ira wa 
going lo furlher the inler<sls of erosa ex.im'nalion ? in ordi r lo '!i\a an an.wir 
to III, it il will be laei.ssary lo ronsidi r for.. inoinent t-lial t \ 1 h ■. a 1 , .imi I 
don’t propose to eider upon any disipiisilion :'s lo u h it t \ ah > ei'1 i.r'.inilia 
a legal or leehnie.il .sense hid whal 1 want lo poini 0111 hu-lln pnrpi 1 , in 
eross-exaiuin.il 1011 is lhal e\ iileiiee is not l.ieh. hid i.iln niip'i .imi > 1 ' i. 
and tlu' nsiill iftaTlain t'aels orearl.ain lliiii';. vihieh h,i\e h(i|i| in d \i w . " 

objeet of eioss-(‘xaininalioii IS lo la form tin ,e ioijira.io., In n ii.nn ' 'I'Oi 
toexplain llnan, lo (|uedion lliian if>oiiwill, lodniih'i, iil'i..i\\ll n 
the fuels thanisiIves art'somelliiii!.'((lilt aparl Ironi lha tviiiii h ii r 

no facts in evidaiieeal all bie'ii.r e\ii n a is inaiilv .' il m' ' l\ 1 ’ i"id nf 
facts expressed through the witness bif( ” «’0 'd. It, ‘.To'* 0 1 ului'iit. 

Evidence .' 3 th Ed. Vol. if, p. I 2 ll,; II Cr, It. , 1 . /.h. 

“We should always rememher Ih.il eross as iiiiinalmn e. u did) wt'owaio 
oiir eliants anti is a nitiller of greal p'r.on.d glory or f ,m •. Iheiid 11111 .1 b.- 
had for true iuimini.sir.alii'n of jiisliaa aiul Ih.d jnslla. mii'lnoi difailidle 
iniproptT eros.s-exaininalion. Tin' Stale ha^ jdvau a iinuinpoK 1 > our pinh saai 
and we should vender lhat lo llie Slide lli I aniiie lo the In uaids of puhlia 
Itemcmher idso lhal in eross-esammal on we nwe did) lnour»l\a Ih Iwa.ni- 
hound lo give our besi II al i. in ns 111 that 11 o I difhaiiii aii, Im (wrw< ui i 
fail in llu' vasiill ; and so, il we fiiHil a'l llu sa ohii", .luin . oni 11 mu 1 l!'in 
rcealh (I ns those who regnrth d I'niim a a . one of I lie jpa al 1 1 meni ul ..d\ite 1, 
and whose lahs.is and genius were nol uiiied ;d self'doinfia.'lioii hiil wi is 11 , 
to esbihlisli Iriilli, ludehel Ihlsehoo I, lo uphold rigid and pi liee.i'id loe.spo r 
tin; wrong-doings of dishonesi men. " iJl) M. I<. < 1 ., jip, hi I :b’.! 



84 CROSS-EXAMINATION 

“The obiect of cross-examination is not to produce si art ling effect butt 
elicit facts, \fhich will support the theory intended t<. lu‘ pnl forward, 
Ballardyne's Experience. 

Examination of a witness by the opposite party is (Mllcd “ cross-«an 
nation. ” Cross-examination is peculiarly u product of tin* procotlure, an 

in the time of Benlham was completely absent in other sysl.-ms of proeedin 
grounded upon the Roman. It is a vital feature of all niodi'm systemst 
evidence and, in the words of Wigmore, “ the greatest legal <'nKine ever invents 
for the discovery of truth. ” The power and opportunity to cmss-i'xnimne is on 
of the principal tests which the law has devised for the ascertmninent of trail 
and this is certainly a most efficacious test. By this nic.-ins tlio situation of tli 
witness with respect to the parties and the subject of litigation, his interfst 
his motives, his inclination and prejudices, his nu nns of ohluiniiifj i 
correct and certain knowledge of the facts to which lie hears testimony, tin 
manner in which he has used those means, his powers of dfseerning fai'ls in th 
first instance and his capacity for retaining and describing theiii, are fullt 
investigated and ascertained, and submitted to the eonsidcratiou of the jury 
who have an opportunity of observing the manner and demeanour of tlu' witness- 
circumstances which are often of as high imporlanc(‘as the answers fheinselvo 
It is not easy for a witness who is subjected to this test to impose upon llu 
Court; for however artful the fabrication of the. falsi‘h<io<i may he, it eaiiml 
embrace all the circumstances to which the cross-examination may fie I'Sleiulctl 
the fraud is therefore open to detection by want of con.si.steiiey between t Imt. whirl 
has been invented and that which the witness must eitlier ri'presrnt lU'eonling ti 
the truth, for want of previous preparation, or misrepresent aeeonlitig to his m 
immediate invention. In the latter case, the impo.sition must obviously bt 
very liable to detection; so difficult is it to invent extemporaneously, ami will 
a rapidity equal to that with which a series of que.stion.s is proposed, in the fiit( 
of a Court of justice and in the hearing of a listening and attentive mullitmle, i 
fiction consistent with itself and the other evidence in the I'liusi*. “ Kor two 
centuries past, the policy of the Anglo-American system of eviilem'e has hi'i'n 
to regard the necessity of testing by cross-exiimiunlion ns n vital feat urcoi 
the law. The belief that no safeguard for testing the value of hinnan staleinents 
is comparable to that furnished by cross-examination, and the eonvietion tlml 
no statement unless by special exception should be used as h^stinioney until 
it has been probed and sublimated by that test, has found iiiereasing sirenglh 
in lengthening experience. ” Not even the abuses, the mishtuulling'., and the 
puerilities "whieh are so often found associated with cross*<^xnniiuHlion have 
availed to nullify its value. 

In his examination-in-chief a witness discloses only a part of Uie neitessury 
facts, not merely because the witness is frequently a partisan of the party calling 
nun but also and chiefly because his evidence is given only by way of answers li) 
specific questions, and the counsel producing him usually calls,for nothing but 

If nothing more were done to unveil all the 
'fitness, his testimony might present half Iruthw only. 
Someone must probe for the possible and usual rmainder. The best person to 

to r ."'f 1 -umely. the oppoaeul. cAllSi. 

on, then, has, for its first utility, the extraction of the remaining uuaUfviiifl 
^instances of the testimony given by the witness in his 

f- ^ Witness who is called by one parly can give 

import^t mforaation on other matters which go to support the otlmr narlvN 
case The party calling the witness will not naturally amtio the wltK^ 
to th^e matters, and therefore, it is the duty ofthLrer 
ehcit these facts m the cross-examination of the witness, The ot^er pwty can, 



OBJECT AND IMPORTANCE OF CROSS-EXAMINATION sr, 

of course, prove thcvse facts by calling other witnesses cognizant of them, Imt 
there is something dramatic in proving one’s own ease from the mouth of I lie 
witnesses of tlic opponent, and such opportunity should not be alh)we(l l,o go 
unutilized. “The difference between getting the same fact from other wifnc'^ses 
and from cro is-examination is the diff>rencc between slowbnrning .sulphurous 
gunpowder and quickly Hashing dynamite ; each does its appointed work, but. 
the one burns along the weakest line only, the other rends in all directions.” 

In Criminal Trials :—In criminal trials cross-t'xaminalion may have t.lu: 
following objects :—“ (1) To show that the witness did not see* what he said he 
saw ; as, that the witness, who said he saw the prisoner at a particular place, did 
not see him there; or, that the witness, who said he saw the i)risoner 

coming from a particular place, was at the time of seeing hitu (as he 

said), unable, from the distance (220 yards) of tin; prisoner from him, to 
recognise the prisoner, to distinguish his featiire.s, to know him lo b<' l.lie 
prisoner; or, that the witnciss, who said, he saw the prisoner lire a pistol 
at another man, was, at the time of seeing him (as he said), unnlile from 
the distance of (220 yards) of the prisoner from him lo recognise* the 
prisoner. (2) To show that the witness did not licar what lie said In* 
heard ; as, that the witness, who said he heard [inrlieular words spoken 

by the prisoner to a clamorous mob, was, at the time he heard the words, 

under some ngitatum of mind, was in a degree in a eonsidorahle fury td' 
spirits; or that, at the time, when the witness (as he said) heard eerlain 
words spoken by a man at the head of a moh, and mlilressed lo the 
witness and others, the wilnes,s being nearest (o the speakiT, there was 
a good deal of noise and c.onlWion, and that the wilne.ss was alarmed ; 
and that cou.sideriug the noise tiuit prevailed at the time, and the witness’s 
situation, and his alarm, the witness might not he ahh* lo swear 
positively to the precise words used. (») To show that the witness spoke 
from hearsay ; as, that tlic witness, who said a midi set lire to a fhap<d 
did not sec them do it; that it was on fire whim the witness lirsi saw 
it, and who set it on lire he did not know ; nor did he know flint it 
was a chapel, only somebody told him so. ('I) 'I’o lest, llie I ruth of what 
the witness has said in general terms, by making liim partienlanze us, 
when the witness has spoken in general terms of many per>ons, for i.’i.sliuict', 
spoken in general term.s of many persons who were present at a p.irlieular 
place, or of many per.^ons who were forced to do a partieiilar act against 
their will, Lo test tlie trntli of the witness’s evwlence hy asking him to 
tell the name of some persons, or the name of <‘ven on*' person pre'ienl, 
or forced to do the act mentioned; or, when (In'witness has given eviilenee 
of words spoken by the prisoner lo a large body of mt'ii, lo ti'sl fhe 
truth of his evidence by asking the witness, wli<‘ilu'r he can name any 
person who was prc,scnt when the prlsomT spoke tin* words m(‘nli«ineii. 
(5) To show that the witness, who had identiru'*! a thing, had done ,so 
through mistake in the manner in which the uh'ntilh’allon had hei'ii put 
or left to him; as, where the witness hatl identilb'd a grt'at-eoat as tlie 
great*coat worn hy the prisoner on a pnrtieubir oeeasion, and Ihe wiliu'ss 
in his cro.ss-exammation was asked, whether the gre.it-coat was mil prodnoii 
to him as the great coat the prisoner had on ; wlit'lhiT it was prutlnecd 
to the witness singly, or with any other great-coats, (tl) To procure an 
explanation of words used by witness; us that Uk* witne.ss, who .said Ihe 
prisoner was at home on particular days, did not mean that the prisoin'r 
did not go out on those days, but only that he was at home some jiiirl 
of each of those days, (^l To show that the eonduet of Ihe pri.soner was 
consistent with his innocence, was inconsistent with guilt, was open without 
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and acquainted him that he h'ul jmposod no ftMHith'nrr un him 
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ium on the prisoner’s accidentally mpi-tiu‘ir .., i .I’r*'"'''' “"''‘""■'^'<‘'1 tn 
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It IS plain that for the nnm , ' '''P b. 

examining party must effeclivc cro';s-r'».i. • 

matter on which to found it 7,of some inform-iti/”*''***'*'*■''’ **“* 
desired. Without iST^i a" a oL™ '’"'ft 

except by mere aecident^willnor^ ^ss-examincr wii| reainl^ f"t*h('r (■vhlonn' 

■Par.. TOaMormaS aaid=“c „t £ "' ' 

examination, may boposSss^dT-*®*’-®*,^®*’*"«'lor, forLnw fif i»>porl- 

or It may b; guided in ^tlf*of tho^rx'm?^’’'!'-^ 

dues, by which to‘cross.eSnrf ^ ttecassSry"S“‘'‘7'-''"‘‘'“d' Ir 

e^mmahon-in-ehief or crriQB ^ be iu hand nt or all the 
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In a cross.eiaininaH(m «, 

»Be“r t -.. 

vary, explam or otherwise affect cross-examii aS'wilt"'^ 
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or nt loiisi part, of tlic pviilcnco on the two ex iminnlioii.s eomluiied will he 
favourable Id his own side. A eross-i'xaminalioii iiifi'iided to di'siroy, nr, nt 
least weaken the ('vitlenee piven ill ilie exainiiuitioTi-in ehief, very oI'Iimi ends iu 
conlirmiuK or strenjiitheuiii',' it The knowledsje ‘T this fiT(]uei\t result of eross- 
examiiiatiou was probably the ffrouiid of Iiord Eldon'.s observation on iMlerroifal- 
insf a proseeutor —“ lie was wont to say, joiuilnrly that he had been most, 
effective advocate for prisoner; for lint he ha<l seldom [Uit a (pieslioii to 
a prosecutor.” 

Equal caution Was used by O’Coimell in eros> I'xanuiuii!,' witnesses fora 
prosecution :—‘‘There is '‘Ue, tlie duhI dillieult. it is said, and eerl duly the 
most anxious and responsible part o*" an advoeale’s duties, in which trConnell is 
without a rival .at the Irish b.ir— I allude tohis.skdl in eoiuliielina del'ene'S in 
the Crown Court, 'riiou/rh habitually so bidd and !.aiu;uine, he Iim-e a model of 
forethou/flil and undevialiiqf eanlion. In his most r.ipid erov, ex imin.ilions, he 
never puts a dain'erous ipii'slion. lie presses ;i wilicss upon edl.iler.il fn-ts, and 
beats him down by arffumenl and jokes and voeif4a';i.lion ; but wis'ly pri'sumini! 
his elicnt to be until he Ins the'pio 1 liu'k to e.eape I’niivielion he tievar 

affords the witness an opportunity of repeatiiij' his origin d n irralive. and p'S-luips 
bysupplyiiif,' an omitted item, ofsi'idin;' the doom of the aeeiise.;.” 

Thoro aro tliroo ob.jO(its of Oross-t'xamination 

“1. To flt'xiroii or ire.iki'n thv fonr of his Ifsliiitonu in fiu'our of tin' 
othersidf. If this Ih* yi nr d<'si;pi, you e.an attain it only by one of two 
processes. Vou mist show from tin* witness's own lips, laliier tluit what 
he hiis slated is f.abe, or tli il it is e.ipable of explanation. 

“ If your opinion be that he is honest but prujudii*eil ; flint be is 
mistakeu; thal in’ has formed a loo hasty jndjpneni, and so forth, your 
bcarinj; towards hini eiiuiol be too qeiitle, kiml and eoneili.ilory .\ppro.ieh 
him with a smile, enei)niM}'(‘ him with a eheeriii". word, assnie him lb.it 
you are satislied thal be inlends to till the Irnib and the wliole Irntli, 
and having I bus won bis oood will and emilldenee, proeeeil slowly, quietly, 
and in a lone as eoiiversalioiial as possdile lo your object. 

“Am! here, at llie vi'i’V oiilsel, lei us warn von agaiii-il exhibiting 
any kind of em.ilion ilnnng no.ss-examin.ilion ; eqieeially to .avoid l!ie 
slightest show of exullalio.i when the wilne.s .m.wers to _\onr s.igieions 
touch, and reveals whal apparimtly be inliuileii to e meeal. It s’urlle* 
him into self-eouimnnd, and eloses the portal of Ins mind ag.mrd >on more 
closely Ilian ever. ” ^'on have pul him uiion m, ginrd and dele,iled yoiir 
self. Let the ukkI import.int answi r nppe.ir In he risadved us ealml\ and 
unconseiou.sly as if it were lh<‘ most trivial of go.ssip. 

“If you snspeel lluil .some of the .statements of llie witness are false 
in fact although not wilfully missl.ated-(‘rmrs of the seu'.i s, of the miagi 
nation, of the immory .’o mueli more frequmd tli.m tliev who e t<eeupalion 
has not, heiai to sift and weigh C-e wa>rlh of evidema* iniglit .suppose your 
task beeomes a very dillieidl one, for vvilhont in any m,inner eh.irgiitg liini 
with perjury, or desiring to have d. under.luod thd yon tin olherwiM' than 
believe him to he an bon >1 witi."s.s, you lia\e to piSMul upon him to 
confess Hint whieli will woir the asp-rt of fd'ihooil, Now there ii nothing 
U])ou whieh witnes.ses of every gr.nle of rank mill mtellei’t are m» sensitive 
a !5 selLeontradielion. They suspeet yimr purpose instantly, mid (he dread 
of being miile to appear us lying, while often prodneing eimtradietion ,ind 
evasion, more often nrins the re.soluliou of the witness to adhere to his 
original slulemeni, w'iltioui qualilieatiuu or explannium, Wlien, llierefun*, 
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it is your purpose to show from the witness’s own lips th'.f l. 
mistaken, the extremest caution is required in ontmiaidii ^ 1 , 1 ,, 
wear an open brow, and assume a kindly touV. L,‘| • k ? 

lanpage no sound of suspicion. Intimate to him deliealelv vm.r . 
that he IS desirous of telling the truth, and the wh 1 ui H 
not to frighten him by point-blank questions goiii.r ,i ‘ ^ 

m a contradiction, or he will see your dcsicn and 'thw. h *'»‘'‘voIvc him 
adhesion to his first assertion. You must amiro'cl l l . ni '- ‘ 
opening with some questions that relate to Sr mnt 

loandt. tha"de.ired point, v , . ' ‘r. 

desired point, you must endeavour, by every deviS v, ■ 
s^gest, to avoid the direct question, the answer In wl ' i'” can 

obviously invokes the contradiction. The safei ..ml ! '' nnd 

bring out the discrepancy by inferencr* tlnf ^ . ^***'i'f riiui-si' 

witness unsay what he has said, it ^should be^T 
^tement which may be shown by arirumcnt tn 

former statement.” ^ gument to be ineonsistcni with the 

favour. The method^ oflloing^thL^T’D^^^^ in unur 

Byou b*vo him t. be boLet^Sfr'™ 

to the subject-matter of your inquiry ’ r" dinvilv 

But if you suspect that he will (iU(«stio,i 

operate in your favour, you Z t l‘<-* is aw.'r' w I 

precautions requisite for the ®'PP’'oach him with some of ii 

ellojetber iruetaoilhy;'* "" o. a ml,;,.,, “L 

vt reZ 

the answer in question Thno ®s satisfied as if vo.i i i 

‘h. i-«c S''tb,l"‘ 

soiM piofoondec purpose “* *° or tliey uiviw i-''’ 

a contradiotiou or*^ oi ZZ,, or ihni " '''.''I'' fw 

been owre tbsu usuelly ? SS, ?“*«“'“• indeed Zw "‘'b 

* force by openly making EVILS’ not be bid wL '' , T 
or appending a joke to it a+ *'®Peat ng jt t,,J. ' ' wi-aki'ii 

an advocate than at such '« ^ sclf-coilmS’ ‘'f it. 

experience and inexperience is the 1”'^’ J’c.pii.siU; to 

Ton ... " 

Chop: » «f,ll Ze°&“irc;r"“‘” ” ^beredit .ho „U„e„ ,s„ 

Cross-examination is a direct o.j ' 

evidence in trials in court., wi! . natural result ap xi 

supplements it; where it*is inaTCura^®^ is defectlv^ *'''‘’‘'P''‘n» <’f oral 
the cross-exa min ation attcryf’+*^J*’®®*®^®'nination f„«xm‘^®®.'n*^-'*'»i»al,ion 
the following illustration. attempts to expose it Thi? wIktc 

• will ho clear from 

P«sitrib^EM^T?AmM''y®'^**”b burglary n 
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there was not much of qllLthm • hrmamuT^’atT'com 

as to cause comment by the ollicprs who took liim i. ‘ t wen* such 

8r=a.h«to to os^po u. ™ T 

satisfactory account of himself'it the inonu>ni .« i * !’ lt>'f any 

in the coat pocket and them ar TZ T ' i’’' 

the Crown apparently absolntelf m u d ^ 

convicted ani' mi.hl^avc seized hii^ tL- 

developed in (he cross-examination of cert-dii xviin,.'. .. r^ il '"/-* 

the evidence which was mven for tlie defence tlmi il • ^*T "i ^ ***“* "I’'*** 

this man was a friend of the servant of thi> house • l iI!m i"Ti ‘"f’',’'’"*’*’ 

the evoninj. and by some aed'Slu; .ll;;./;::" i.: H/n: ’r" 

was a man of very excitable temperament and that h • • 1 i .st in roJ’'’ • " 

row with this servant; he was nintiim' to citeh ■> l. < ’ ' a 

and he had to eat eh one before a certain time • iVit he wis" ' Z 

time ol his arrest. In the witmss.hnv ilw. t,.;* ’ at the 

and the outward facts seemed to b(‘nerle<'lle'l* ''*'’ 1 ^^'*'^*' videiiee 
niiKle; the witnesses had "eived tl e e 

and the result of it was that if it had not be'en’hlr tl.'T'l'' '' P''‘’M»cdive 

that way or in some other w In ^ 

20 M. L. J. 2«1 This ilhislmle« iL;. II 1 "• " '•onvieteii.” 

.... 

of the same numlier, Ibr'l had ml ol'lnri^ '' "''*•> ■■'•“>( 

Q. ‘I!owmuel.lessdidilwei.h A. ‘ Twenty four ,mins less/ 

stajreof the ease the Coiiid/luljilum^^^^^^ (1'<‘ prisimer. but at this 

anil myself visited the stores ol ail lln.’irr* " ' / -' ‘■'•’''’•'K'lc (Mr. Boyd) 

of No. 8 , lln'reiiuisileinunber of s L|''snbh:H ‘r’”' I’aj'.s 

accurate seales. and f« 1 nli in the most 

shot varied more in weight limn llie*\imVret f'’ dill'erenl p.ireeh, of 

‘-rsenic at the lime its reinru S Tt U *'* . 

R<Ni (\s • \V(‘iv all l)r()U(rhi hefon* (hi* (\nirl 

■'Staled and enabled us fiirly 1 ,, ein lend'tbal her ?'m' ' ’ 

n»r-.... ... .... 

iuclrccut iKssuult bciiijjr 1.^.j .jj. * n . ** ^ 

*■' bn.i.i ...,(■ i; " 1 ;;b'v; ■; ■'■■‘vni.u. 

the vicliin. lie coiieludes his <‘videnee by mv 1 h ‘;'»'‘"ii(in/r from 

wa,s a perfect rake and a slur on the society' TL eT. ''''‘T'"" ' ?•' **“* 

““d IH' IS turneil oyer to the defence eomisel fuj erossM-xannimUm, 

.. 

«!/. Ik g„„„ ki„i..„iy w,i; “; 5 ' 
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guidance. The counsel has seated himself in his chair leisurely and quite 
indifferently and is found absorbed in his bundle of notes prepared for the case, 
The cross-examiner asks him about the means of his livelihood to which he cannot 
give any satisfactory answer. Again he is reminded that every month he gives 
ev.uence for the police at least in half a dozen cases to which he nods his assent 
It IS ultimately found from his evidence that he joins the police investigation 
almost everyday and is thus a stock witness of the police. He is in short a 
witness by profession. When to his utter dismay he is told that his evidence had 
Deen disbelieved in dozens of other cases and disparaging remarks have been 
made against him by several courts, liis countenance changes. Unconsciously the 
witness imagines that all the dirty linen of his past life is mercilessly going to hi 
exhibited to the court and to a court room crowded with morbid sensation 
seeders. The witness’s trouble has begun. The distress of this particular witness 
or any o.her witness may be accounted for by the fact that a layni in is a .stranger 

t*id of s conversant with the procedure atlopleil during the 

Jv: Vni, r ff'iliows or jail if the 

obi^p-^nf*^ awitress had not been subjected to cross-examination. The true 
objecL of cross-examination is to find out which side is mo=.t probably ricdit in Tt 

che'-p vehicle fur nht ' ‘ ^‘i'J®s-cxanun,i1ion i.s a 

eiitertakment to the puWic visitins the provides a dramatic 

produced very often, but as a matter nPfoof thnlimg sensation is 

allowed to plav to iLv 

examination is'important for lavimr tho r super-stniclure cross- 

contributes to the useful termination tS a foundation of certain facts which 
examiner should confine himself to necessary that cross- 

h..s to test the veracity of the witnppfk! ^ narrated m examin ition-in cliicf. He 
circumstances. For examnle if questions appertaining to the .surroiiiulinir 

at a time of the year wCmCn ' that he saw the occurrcime 

in that parfcular month oranges^Se^ro^^ioP that 

It mast be reineinljered that 1-erv cros« « tlie witness is lying, 

results. There are a number of witnesserXn"!t'T «P‘'f‘t!'oular 

cannot be cunfuseJ or confounded bv t l cr ° adamantly and 
that cross-examination raises a Vo't^ *t so halipens 

bu: ,a T«r fe,.i,m b,aa4“to ?o™ 

Kidney Mnfee„e.is*«-o/eina Hotel in T5 v actor who ordered 

eating he discovered half a mouse in his Plate 

dozen dollars m his favour. During the ^ verdict of a 

examination that he was seeking out in his cross- 

ftat he was anxious to get publiciS *tme of the incident and 

brougnt the offending mouse iStothe^dinS, he had 

0 creare a new story with the object of brinum J?™ ***“self and planted it there 
le map-iates. The decish.n of the eourh tv m to the notice of some 
of Appeal. The story of the actorXtTh! by the New York Court 

accepted. Here although a skilful bad been cooked with the 

Detection of falsehood in human t. 
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Causes ofFalsehood in Human Testimo'^y.—l. Ilumin tcslimony lakon at 
its vary best is by no means infallible. A ni„ii may be pe I'eclly liomvsl and 
in his own mind quite certain what lies ys is coirect, but he nrkons-/i Inml 
taking into account his own unconscious prcjuiliccs, his liability .omislakc nuj 
the possible failure of memory, even a sunmuf the parlicular liiciduil did iiidml 
make mcmoryproducing impression on his hi-.iin. A man’s r, lifvioii', vie vs his 
political prejudices his jirsdniism or oiilimism, his relation to one of the actors in 
the praina he is asked to relate, his age, his occupation, and a varie.y of odicr 
matters all affect his impressions and his memory, and ncccss.irilv colour Id. 
account. 4 M. L. T., tl (Notes). A man gazing at an ohjcci, Ihromdi .rrecn 
glasses nccessardy finds it, coloured given; and so eyes gorcrnrtl by’a niind 
clouded with strong religious, social or polilical ideas, record m Ihc memorv a 
necessarily coloured account. 4 M. L. T. 1] (Notes). ^ ' 

2. Falsehood in human testimony arises out of several imuscs It ima- he 
due to want of capacity to observe lorrcctly, or ward of powers of nrop,,- 
recollection or want of powers of proper iiurralion, soinelunes it is due lo the 
want of willingness to speak llic Irulh. Iiitcniional and wilful falsehood 
is far less common Ilian it is often .supposed. Most oft,,, falsehood'arises 
unconsciously, willuul Ihe witness knowing that he is not spiaikiim the trull, 
The enunciation of truth and abstiiieiua' from wilful falsehood amom, 
their intercourse wilh one aiiolln'r arc ,s,'cured by Hirer gnaranlecs or '’s melion 
VIZ., the natural sanction, the moral sanelion and the religious sanelion 1 

BenthamJud. Ev. 198. (1) Tlie nalural sanelion is allog, iher phvs-eal m its 

character arising out of the love of ease-memory being pr.nnpUr Ilian invention 
Ihe talse facts Jor which imagination is drawn upon, are not to he "ol l 
without effort, not only so, but if in llic .search made al'ler Hum ■nv-ii -d 
present themselves, different ones will picaent themselves for the snmV iih.T ' 
the labour of invc-stigaliou is thus added the labour of seleclion ('•) The min' I 
sanction is that men having found tlic advanlage of irnll,' hav,'hy m-.i .ri 
consent affixed a brand ol disgrace on a voluntary dejiarture from it Ain-i' ii 
infirmity of the moral sanelion is Unit il derives its force lV„m (he value n,' 
set on the opinion of others. It nalurally leaches Ihern lo eoiieral I luil IV.m! 
public view even at the .saerilice of tmih. ( 3 ) laistly (h. re is a reli..i,„,s's-lnr 
which is founded on the belief lhal (ruth is mreplable and fds,'|m,„| dilioimi’ 
to Ihe Governor of the nniver.se, who will in some wav rewnd il... i 

punish the oilier. The divine piniishmenl for falsehood however bein . proMna* 
tive and invisible, the weigbl of this sanelion is not so great as it woid I „i •' 
wisebe Aperjuryisofleneonunitledbypeisons wJ.ose nligioiis fiiili eamu.i 
be doubted and who presnmplunusly hope either by their sole, „„enl , 
conduct or some other means lo efface ils guilt in the eyes of Heaven V ■ 
few people realize lhal Mills of Heaven alihongli move .slowly, giind surely. ^ 

The effect of the,sc three sanctions is niueh greater lhan migld at tirs, si-dii 
be supposed, lliey ar,' in continual operation as ('lllea'iil ,Causes for 7 ^ 
production of truth ami rendering its emineiatioii natural and leibiin..! i,.. 
while to foSrfoool .o„ ooly lo<,k!.,l 

of dc,stroying force which acts o,-easionally and exurptionalJv ’ Tl ? 

quantity of truth daily spoken immeasurablv exceeds lhal of falseho,’,,! • , i 
from the mouth of the nio.sl egregious liar Ilia ever ('sisled Inilh mu i i ' 

imed „ hundrrd Uino, for oofo II,a( wiir.il fakohood , , ,, 

Human Tostimany is defective. 

“ Our belief as to Ihe existence or non-exis(eiue of a fju.t . 

efficieiil cause, cither in Iho operation of our own perceptive' or iidVlleetu'ai 
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f^culd^s ~>r ir t'^s operdtion of the like faculties on the part of others evidenced 
+'■ - s either b;- d scourse or deportment.” Principles of Law of Evidence by Best 
Sth ■'d. p. 7. 

Tt'e exi- e^^'e of a strong tendency in the human mind to accept as true 
“!i3t .1 as b.en rel .ted by others is universally admitted, and is confirmed by 
TV J \’s obse ration; and it may be laid down as equally certain, that one 
^r.use of thi= tendency is our experience of the great preponderance of truth over 
heed, in human testimony taken as a whole.. Man is so constituted that 
t e knowledge which he can acquire through his personal experience is 
r.ece-sarly very limited, and, unless by some effective provision of nature he 
were enabled and indeed compelled to avail himself of the knowledge and 
exp-''ence of others, the world could neither be governed nor improved, 
I' i '-t’nctive character of the tendency in question appears from the 
i. doubcec fact that it is immeasurably strongest in childhood and diminishes 
wh^ii experience has made us acquainted with falsehood and deception. 

Illustration. 


In an arson case, O’Connell who was a typical Irish bullying cross-examiner, 
could no bleak the tesiimony of a facile liar. When his bullying failed, he 
rcaoried to a crafty trick to gain a point in the cross-txauiinaLioii. The 
Crown proved tnat the incendiary fire in Police Barracks had been started by the 
u«e of pitch, that is, taj. A witness for the prosecution gave evidence to the 
Iksd discovered the fire and had recognised the odour of the 
pi ch. 0 Lonnell tackled this witness in cross-examination in the following 
manmr; ® 

Q. You know the smell of pitch, then? A. Ido, well, 
fou- d P ^ anywhere ? A. Anywhere I 


.ole - Ir Jpitch here ? A. I do 
-^oiea !xit. it it ^as here, Fd smell it. 

S'*'"s'a'd TIJ f P^^ble of. he reached down to the 

Vw , a vii hat away from the floor There, undcrncalli, 

_ ^ > r..e?l d a large skillet of steaming pitch which he had previously 


y. step down you perjured rascal. 

The witness left the stand charred. 

fro?7hemou?W^^^ 

tir knowledffe* obsr'PVfltiAn an a _TWri * 


cegW^M.- aad is outoid. of judicial 

. Pf^Pie fare false noiion that the court would h.l!... ■ * 

s 1 p. i f te u,e a nuinber of witnesses oivfs wouia believe in any story, 

u..-.es. .0 espect hiu. to give his heUef 
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probable, a hundredth part of thj evidence we possess would have pl icecl it 
beyond the reijion of doubt. If it were a natural but a very improbabl.' fset 
our reluctance to believe it would have been coraplolely stilled by the mulii[)li- 
city of proofs.” But according to the prevailing and accepted notion' of the 
present day there can be nothing Idee witchcraft. Cons'qucntly, no mikmi it 
of evidence as to its existence would induce a judge to give a (i.uling Ih.d „nv 
evil effect has been produced by the practice of it by any individual. 

The following is summing up by judge to a jury in an Anierci.iii case : 
“ Suppose that a small child should tell you that he saw a large wolf ru i aw-v 
with an unusually small lamb. As ag.iiust this, ten adults Icstilicil Ilia! lliis 
was not the case at all, but that the real fact was that this very small l.iinh w's 
actually running away with the large wolf. It would not lake a jury very 
long to determine where the truth lies?, notwithstanding ten against oin‘.” 

“ Courts are not so deaf to the voice of nature, nr so blind to llic law of 
physics, that every uLLer.mce of a witness in dcrogalion of those law., will Itc 
treated as te.stimouy of probative value simply heeausc of ils ulU'iMiiec. A 
court will treat that as uiusaul by a witness which, in the very n'.iiire of Ihiiu.s, 
could not be as said. When one .says he looked and did not see an objeei which 
if he had looked, he, in the nature of things, must have seen, lie esnaol b'- 
credited if he says he did not see the object. Jlcneo, lestiinony of a p^r ain 
posses.sing normal faeullies of .sighlaiulhc.iriiiglb.ilheloakeilai.dlisiniedlVr 
an approaching train uL a r.iilroad crossing and did not see nr heir a trai l 
rushing towards him in plain view is “ incredible as matter of l.iw,” “anainsL 
the mathematics of his environment, ” and “ must be rojecte.l a. aot in 
accordance with the truth of the matter, even though niieoniradieled by llic 
direct testimony of any other wituc.ss. ” 

“ Should a person allirm that black was while or while was black, or Iieing 
in the full possession of his f.iculties. and having the unreslrieled use of Irs limbs, 
should testify that he actually and iKcessarily oei-iipieil a year in W'lknio i 
mile, his statements would be so in eoiilliei, with recognized possibilities as to be 
entitled to no credit or character as’ evidence.” In the mailer of llarriel, 
145 N. Y. 540. 

When a genuine signature of a person, held up to a wiiulowpane uni 
superposed over another alleged signature of till' same person, is such aesniule 
that the one is a perfect match to llie other in i‘very respeel, it woni.l be .ibainl 
to contend that both signatures are genuine. The prob ibiltics against .iieli a 
coincidence in genuine .signatures inatheinalically eomputcnl or ri pre.senled by 
a number which is scarcely conceivable. Moi re on Facts Vol. I p p. 20!), tiO.i. 

It was claimed that a woman cnlering a street ear, and facing forward in 
the direction the car was about to tn’oeeid, was thrown vioh iilly for w.inl on io 
her kncc.s by the sudden starting oftheeir, and then thrown backwards onto 
her back by the sudden slopping of the car. The court was unable t i ,ee I.ow 
she could fall twice in ‘‘apparent violiUon of well-known and cslablislmil 
physical laws. ” Ibid., p. 194. 

“ It in is the face of reason to say that a hook that had held iin from live 
thousand to seven thous'ind pounds and Irid not been used since, would tiive way 
under a weight of 4,300, and the nucorroboraled assertion of a witiu".,! in ih.iL 
effect might with propriety be rcjecied by a jury.” (1907) 101 S. W. Rep. o it, 1 1,, 

But an iinprob.ible fad properly vcrilied is not lo be rejeelcd beeaiiM'of 
such improbability ? Wc know that there arc happenings exeecvlingiy .strange 
and apparently against all our pre-coneeived ideas of their possibility,” “ It Is 
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true, in human experience, that almost all things are possible.” " Xhe 
im^^obable. however, is uot always the untrue.” “ The most improbable things 
are sometimes true, and the moit probable thim^s someliines don't liappen'' 
‘ That the improbable and unlooked-for do somctiiufs occur, in common 
Lxperience.” “ The unlikely often happens.” “ Huimn experience tcacln s ihnt 
tie unexpected and unthought-of often happens.” “Tin' unexpected always 
nappe .s” is a common proverb, and “ the things which are impi),siljli> with men 
ire possible with God ” is an utterance of one possessed of grcalcr (ban human 
wisdom. It is said that when Joseph’s brethren returned to Lheir f itlicr and told 
’ im Joseph was yet alive and gov rnor over all the land of Kgv[)t, ‘Jacob’s heart 

fainted, for he beiieved them not.” Witnesses of uiiimpcaclicd credit arc imt to 
"e subjected to an imputation of perjury upon the mere improbability of their 
testimony. Judge Whelpley of the New Jersey Supreme Court said that “ wit 
uesses should not be convicted of perjury by showing that their testimony is in a 
higti degree improbable.” ^ 


‘Sciencehas not yet drawn, and probably never will draw, a continuous and 
permanent line between the possible and impossible, the knowablc and iinknow- 

able, such line may appear to be drawn in one decade, but it is removed in tli. 
ntx: and encroaches on what was the domiin of the irapoisicle and imkiiowablE 

A.vanee m the use of electricity and experiments in telepathy liypaolism and 
e.aTvoyance warn us against dogmatism.” It was said by Jud m Johnson of the 
American Court of Appeals: So frequently do unlooked-for rcsil X.u 
meeting of interacting forces, that courts in such eases, should not iud Jin 
arb trary deductions from physical law and fact, except wh u they appe r to b! 

abiO.ute'y hard to make an ordinary hymin b'elieve would be 

i-.stanc'-s, if a witness were tn t u- f‘ , out, of several 

s'em for several years, days or months togeJer^‘4 oIiTstret^t'' I’.'-'’’'®'' 

or ;ury would, in the first instance considi it J nothin * ‘ ‘"\ordinary judge 
that the witness is either mistaken nr «np v ^ *haii a myth; 

f ..=3; an 1 yet. it wouS a^SiT s 

extraordinarily long sleeps have occurred b several ^ possible, and 

in, extract from the Hindu of 19th Febraruv 1918 J 

^aca long eoxilinuing slumbers-slumbers that lasted fl 

ye.rs. ^^sted for several months and even 


w r wokeypjftera^naj^o/ov« Two D \ beginning of the 

’ er: a looa was artifically administered and ho ’ whole of that 

: a £. re was before his unique experience.” strong in body and 

A r.nmher of similar instances are »kn j j ■ 

-'-.neftns ago a woman in Brussels was aroused^h'^ previous writing.s. 

,' ^-ournce of .. fire. She had been asleep fJr nf 

taenpLce seventeen , that had 

There have been sever/:^! iTicton x? » * 

the remarkable case of the “ DarmoSse of MeSs is 

In 1883 Margaret Bangerel, a prettv oirl 

u,i«,i.sc,ous as tie result of a Wsai^of 



OBJECT AND IMPORTANCE OE CROSS-EXAMINATION 


45 


lasted for twenty years, and she became the most talked of woman in Europe. 
Medical celebrities from all parts of the world flocked to see her, but failed to 
diagnose the case or bring about any successful remedy. She was never aroused 
from her comatose state, for she died in 1903, 

A case in which the sleeper regained normal health is that reported from 
Minnesota, where a German sometime ago completed a sleep which, with the 
exception of one solitary week, continued for twenty-three years. He went to 
sleep quite naturally one night, but the following morning remained in bed 
and, from that time for over a score of years, he scnrcoly ever awoke of his own 
accord. He used to be roused once a day in order to take a little milk, which 
was poured down his throat. This was his sole food. Immediately this was done 
he fell fast asleep again. 

Doctors utterly failed to arouse him, and not even electric shocks would 
awaken him. Ultimately he awoke of his own accord, and soon regained his lost 
strength. 

One of the most remarkable naps on record is that of Caroline Oilson, a 
native of the little island of Okuo, off the coast of Sweden, who fell asleep in 
1875 and did not wake until 1907. 

For the first fourteen years of her life Caroline Oilson w.is in perfect health. 
Then she fell ill and uUim itcly sank into a tr.incc from which no one could 
awaken her. Food was artiflcially adminislcrcd, and for vcirs she exhibited no 
interest in any one or anything. Then suddenly she iiwokc, and the most careful 
examination failed to reveal the slightest we.ikncss or menial defect. Since then 
she has enjoyed exceptionally good health. 

For five months a girl, aged eighteen, whose home is at Milkwood Road, 
Herne Hill, London, Ins lain asleep at King’.s College Ilospitid, Denmark Hill, 
London, to the bcwdderrnent of the doclors. .She was aihnittcd after a .severe 
attack of nuim|)s, being then in a com itosc condilion, and all attempts to rouse 
her proved unavailing. The doctors arc not without hope of her ultimate 
recovery, for she is of .strong physique and has not lost weight during her long 
sleep. See Hindu of 19lh February 1918. 

In such cases what the advocate has to do is to r.visc the level of the 
juryman’s understanding, to make him believe in the possibility of things that 
might not have come within his limited experience, to make him realize the 
truth of what Shakespeare wrote, that “ there are more things in heaven and 
earth that are dreamt of in our philosophy.” 

Convincing Witness about fallacy. 

Another object of cross-examination is to bring home lo the person that his 
view or position on a parlicular subject is fallacious or pcrvcr.se. It can be 
well illustrated from the Platonic dialogues which arc as old as the day of 
socrates. 

Illustration.—In this instance Socralcs attempts to bring to reason a boy 
named Lysis who complained that he was not allowed to take part in tin; politics 
of the Athenian Stale and that the people did not like his meddling in the 
affairs of the nation, The conversation proceeded ns follows : — 

Q. Socrates asked Lysis (the boy):—‘ Your father and mother love you 
Very much, do they not ? ’ A. ‘Very much ? ’ 

Q. ‘ And they wish you to be very happy, do they not ? * A. ' Certainly’, 
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Q. ‘ Do you think that a person is happy who is kept in slnvcry and is not 
allowed to do anything that he would like ?’ A. ‘ Truly, no.’ 

Q. ‘ And if your father and mother love you and desire that you should be 
happy, do they try every way to make you happy ? ’ A. ‘ Certainly 

Q. ‘ Then do they let you do what you like, and never scold you, never 
preveiit your doing what you like ? ’ A. ‘Oh indeed, Socrates, they prevent 
my doing a great many things.’ 

Q. ‘Howdo you say? Though they wish you to be happy, do they 
prevent you doing what you like ? Now, just tell me. If vou wanted to get 
into one of your father’s chariots, and drive it, holding the ro’ins yourself, when 
he has to run a race, would they permit you or prevent you ? ’ A. ‘ They would 
not permit me.’ 


Q. ‘Then, whom would they permit ?’ A. ‘ My father has a charioteer 
to whom he pays wages. 

‘Ho^^ioyousay? Do they let a hired servant do what he likes with 
they i^oney beside??' A* ^ To be sure 

?v;. team, they permit you to drive that; and if you liked to 

flog them they would let you.’ A. ‘ Would they let me ? ’ ^ 

Q. ‘ What, is nobody allowed to flog them ? ’ A. ‘ 0 yes, the muleteer.’ 

Q. ‘ Is he a slave or freeman ? ’ A. ‘A slave.’ 
he likes, and prevent you Tell me one thino ^ 

rao^cif. 0,4 ei 'V"" 

entrust me with that ?■* ^ niuch, A. How do they 


Q. -my-^hoB^agesyour A. ' This walking 
Q. Aid IS he a slave ?' A, ‘ Yes, he is our slave.' 

tothesdiciol.’ Tutor control you!- a, ' He brings me 

0 ;^“““*“f"=^»''>»‘l‘'y=oalrely„ur A. 'Completely.' 

Q» eli, your father seems bent imAn • • 

^fers and governors. But when you eo nuinl)er of 

do wlmt you like, to make you happy aL iS-Tr,? does she let you 

work? Of course she lets you take hold of 

that she works with ?’ A. ‘ Indeed SocMtpf implements 

but she would beat me if I touched any of £e P^cVent me, 

iadeS> ”• yo- fafcaadmother?' A. 'No 

happy and doing what you like, and’k^voualM Prevent your bring 

to one person or another; and iever Sou S„ it?-'®' “*«'y» i» subiee 

SSv is'S befre?frbdag^ ^isK to do? sS 

bodj IS allowed to ™e thU wealth more than lou ■ andT ‘^^ 

you. and you are none the better 
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for vour person, •which is so handsome, but even this is managed and governed 
by another; and you are not allowed to manage anything, nor to do anything 
which you wish to do.’ A. ‘ It is because I am not of age, Socrates. 

Q. ‘ Do not make any difficulty of that, son of Demophon ; for as to that, 
your father and mother commit some things to you, and do not wait till you are 
of aee. When they want a person to read to them or write for them, they set 
you to do it rather than any other person in the house, do they not . A. 

‘ Certainly.’ 

Q ‘ And then you may write and read as you like, putting one letter first 
and another second, according to your own judgment. And when you play the 
lyre, your father and your mother do not prevent you tightening one string and 
slackening another and fingering them and pinching them as you think best; 
do they V A. ‘ No, certainly.’ 

Q Then what is the reason that in these things they do not prevent 
your acting, but do prevent it in the other cases of which we spoke ? A. I 
suppose because I know these things, but not the others. 


Q. ‘ Very well then, my good friend, so then your father does not wait for 
your being of age, in order to give you leave to act. On the very first day that 

he thinks you are wiser than he is, he will commit to your man.igement all that 

he has, and himself into the bargain.’ A. ‘ I tlilnk so too. 


Q ‘ Well but will not the same rule hold with your neighbour as with 
your father? Do you not think that he too would give you the management 
of his house when he thinks that you understand the management of a house 
better than he does ?’ A, ‘I suppose he would. 


Q. ‘ And do you think that the Athenians will give you the management of 
their affairs when they think that you are wise enough to manage them. A. ' 1 
think so.' 

Q ‘Truly and about the great king of Persia ? Whether do you think he 

would'trust his eldest son who is the heir of all Asia, or us, to season his roast 

meat for him, if we were to go to him and let him see that we understand 
seasoning better than his son ?’ A. * Us, plainly. 


Q. ‘And he would not let him put a pinch of salt on the meat, and would 

let us pepper and salt it at our discretion. A. Of coui.se. 

Q ‘ And if his son had a disorder in his eyes, would he let him handle his 
own eyes, knowing nothing of surgery, or would he prevent him ? A. He 
would preverit him.’ 


0 ‘ But if he understood us to be good oculists, he would let us handle 

them, and even pull them open and stuff them with ashes, and would suppose 
we knew what we were about.’ A. ‘ You say truly. 


Q. ‘ And would he let us manage everything rather than do it jura,self or 
commit it to his son,—everything in which he supposed us to be wiser than they ? 
A. ‘ He could not help it,’ 

0 * And so you see, my dear Lysis, that things wliich wc understand, 

evei-ybodv will allow us to manage, whether Greeks or barbarians, men or 
women: and with regard to such matters we may do what wc please, mid no 
one thinks of binding us. In luch matters we are free to act and we even have 
conimand over others, and the things arc ours and we have the good of them. 
But as to things which we do not understand, nobody wfil let U5 do what wc hjtc 
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with them ; and not only strangers, but even father and mother and the nearest 
friends. In such matters we must be subject to others, and tlie things do not 
telong to us, and we get no good of them. Can wc l)e friends to any one, and 
make any one love us by meddling with things in which Ave can l)o of no use!’ 
A. ‘ No, certainly.’ 


Q. ‘ No; neither his father nor any one love-s a persoti witli regard 
to things in which he is useless.’ A. ‘ So it seems.’ 

‘ Then if you come to be a wise man, my boy, all will be friends 

to you, all will care for you. For you will be useful and good. But if 

not, not even your father, nor your mother, nor your relations will care 
for you. How then can anybody think great things of himself when he 
does not know how to think wise things ?* 

Impeaching Credit of the Witness.— Another object of cross-examination 
is to bring out facts which go to diminish or impeach the tnistvvt)rthiness 

or credit of the witness. Some of these facts can be obtained only from 

the witness himself, particularly those which concern his personal conduct 
and his sources of knowledge for the case in hand. See Wigmore a iaC8 
See also 1928 C. 769. 


Indian Evidence Act lays down the manner in which credit of 
witness may be impeached. See Ss. 146—155, Ev. Act. 

As to the full discussion on the point see separate chapter f)') and 
Prem s Criminal Practice 1840—1947. 

Importance of Cross-examination 

The subject of cross-examination is one of great importance in the 
induct of law cases, important because it deals with the se[)!>rati()n of 
e II L™ important because it enables the Court to be seized 

of all the circumstances of the case bearing upon the issue wliich the 
if ^ called upon to try. Then another peculiar phase 

ta “liisclosed. The evideiiee-iii-clucr, 

J . cross.«aminer. Cross-examination iiruncpiv pon- 

dneted becoi^ impotlanl in another way. It expresSs H dehT, 

falsehood and shows the mental and moral condition of thr^ witnesses ariil 

hLS^it thrf t one of the most important 

oeanngs it nas is that it either corroborates your own client’s v(>rston nf 
the issue or it weakens your adversarv anA to™- i* clients version ot 

of the cardinal elements of cross-exaiSinatton ^ n i * 

(tont ^ yonr oross-rxamiiLtion the aW Se ”verv°“l,S fl“°, 
Strengthen the hands of the adversarv if ^ f^ 

out, the case in an entirely Im light^ yJu C“Jh 
chief passmg awav without nrLo T-T • evidence-m- 

yon liar b-t when 

aspect and may be so developed that it *^otaUy different 

client instead of being in Sr of the y*’"' 

given. 11 Cr, L. J. 78 (Eng.) P^son on whose behidf it was 

skiu '^XTiraL“;ad ’ijT r 

rf his mgeemty. There is a grit difitfta eo^daeLt“^^ 

-- - ---—----- Y co naucting cross-examination 

» Whewell’, Platonic Dialogues. Vgl. 1,2nd .. 
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with creditable skill. It is undoubtedly a great intellectual effort : it is 
the direct confl ct of mind with mind; it clomrinds not m.'rely much knowledge 
of the human mind, its faculties, and their modus operundi to be learned 
only by reading, refleetion and observation but much experience of m.m 
and his motives derived from intercourse with various classes atid many 
persons and above all by that practical experience in the art of dealing 
with witnesses which is worth more than all other knowledge which other 
knowledge will materially assist but without which no amount of study 
will suffice to accomplish an advocate. 

m 

“ To the onlooker cross-examination has much more interest, for it is 
more in the luture of a combat, with excitement that alw.iys all ends a 
combat of any kind-physical or intellectual—man against man, 
mind wrestling with mind, whercfis in cxamin.ition-in-clucf, the 
advocate and his witness Inive the appearance, al least of being allies, aiul 
whatever skill of tlie former is required to exercise for tlic iiltainiucnt oJ 
his object needs to be concealed, and is seldom apparent lo a mere spectator, 
however, it may be recognised and appreciated l)y those wlio arc iug.ig al 
with him in the cause, and who know with what exquisite tael he has 
elicited just what he desired and suppressed lhat which he wanted not 
to reveal. See WrotLeslcy on Examination of Witnesses, p. i05, and Tox’s 
Advocate. 

Common-sense in Cross-examination 

Cross-examination cannot be learned; there is no royal road lo the 
successful cross-examiner. There is no means by which the eross-exaniiner 
may become pcrfict in his art Experience docs a great deal. ()bse'’V.jlion, 
perhaps, does more. Knowledge of human nature is perhaps greater than 
the other two combined but there is no way in which any man at the 
Bar can sit down and study out cross-examination as a sciuiee in the 
same way as he can study the law or the legislation of his counlry from 
scientilic standpoint. It has been said that lo a great exieiil cross-exiiini- 
nation is intuitive just as music is, just as painting nuy not be very 
successful for it require trainiug, practice and experience and by and by 
he develops into a great musician or a great arUsI hid in nr |er lo do 
that he must have the intuitive genius, and the fiienlly for Ihni which 
he is doing, otherwise he will always remain an nnaeeomplished mnsieian 
or a medioere artist. Even genius sometimes will not be developi d alonT 
the line of study or through educalion. Erlue.dion itself reijnires .a \,asi miiouiil oi' 
experience to make it effective in the hands of the cross i‘xnniner. Th ■ i 
it becomes more dilficiilt by reason of this that there nuisl be a very 
delicate, sensitive and very extensive knowledge of human ndiire. I'lieiv' 
must be in addition to tliat a very cxlcnsive knowledge of tin' ordinary 
business and personal aifairs of human life, beeause it is by Ibis alone 
that we reach the motives and passions and the methods of the wilnessi ,s. 
11 Cr. L. J., 73. 

The rules of reasoning and proof which are applied in our Courls of 
Justice are, speaking genciMlly, the rules of ordinary logic and eommon 
sense. The law possesses no special and peculiar logical si]ii)aralus; hut, 
for practical reasons having regard to the conditions under which trials 
and especially trials by juiy are conducted cerlaiu special rules have been 
made not merely as regnhilions of procedure but by way of limitation to 
the ordinary logical rules of proof in order to keep legal proceedings with¬ 
in practical limits, to prevent the nitentioii of juries from being carried 
?iwajr to matter 'yvhicii are unimportant or only remotely relevant, to keep 
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their mindls from being improperly ipflucncod by nialicrs of prrjudici, and 
especially in criminal cisc’, to prevmi nuslakcn v idicls, which must cause 
irreparable injustice. 11 Cr. L. J., p. 21. 

Illustrations. 

One of the necessary qualifications of an advocate is that he must be able to 
draw out vividly the picture of the occurrence with all its minute details as it 
happened at the time and place in question. The following story is told of a 
shrewd Faqir who was questioned by .i mcrLdiaiii whose camel had gone astray, 
The Darvesh after making a few inquiries from the inerclunt, Liikl him Lliat there 
was a camel going in a particular direction which was blind in his right eye and 
lame in his left leg and had lost a front tooth. He further informed him tliathe 
was loaded with honey on one side and the whe.it on Ihc oilier. Tlie I'aqir was 
asked to conduct the merchant to the place where Ihc canii 1 was. “My friend" 
said the Faqir “I have never seen your camel nor even heard of liiin, but from 
you.” 0). this the merchant took the Faqir to the King ai d lodged a complaint 
against him. The Faqir in order to prove his inmiecmee addrc.ssed t he Court 
thus :— *‘l have been much amused with your surprise ami own llial there has 
been some ground for your suspicions ; hut I have lived Imig and alone ; and I 
can liud ample scope for observation even in a desert. I knew tb il I liad crossed 
the track of a camel that had straycvi from its owner, beeimse I s,iw no mark 
of any human footstep on the same route; I knew that tlu' animal was blind in one 
eye, bee.iuse it had cropped tlie herbage only on one side of its path; and I 
ptreeived that it was lame in one leg, from the f.iiiiL impression which that 
particular foot had produced upon the sand ; I concluded that llu* animal had 
lost one tooth, because, whercever it had grazed a small tuft of lu'rbagc had 
been left uninjured in the cetitre of its bite. As to that which formed the burdui 
of the beast, the busy ants informed me that it was corn on the oiu' .side anil the 
clustering flics that it was honey on the other.” Thus the lawyer should have a 
strong common sense and intimate knowledge of the inlrii'iitc a(l‘airs of human 
life. 


CHAPTER 2 

ExamJnation-in-Ollief. 

The examination of witness by a party who called him is called “ Kxaini- 
nation-in-cluef.” See S. 137, Indian Evidence Act. 

• examination. Thu exaininer-in-chii f must olitain from the 

\. luiess all that the witne.ss knows in the parly’s favour. He is bound to 
complete his examination of all the desired topias before the opponent’s cross 
examination begins. If a material que.stion has been oinitled in the exiuuinalion- 
vT'f ^ 'Witness, it cannot be asked as a matter of right m re-examiiuiliun, 

of f + 1 ^ discretion to allow such question .subject to the eondiUon 

mat tire opposite party must in such case be given an oppon unity to cross- 
e anrime tne witness on the new matter. In examiimtioii-in-ehicf evidence may 
rt+v.£ ^ existence or non-existciice of every fact m issue and on such 
other facts as are declared relevant by S. 6, Indian Evidence Ad. 

tn exccptioiis to this rule, e. g., a witness may be queslioueu us 

Evidence AeV deposed, has occurred. Ste Section 1.1(5 of the 

^ ^ who is intended to 

aiiv other relevant fact, he may be (luestlom-d as to 

relevant fietc nemiw observed at or near time or place at which such 

U ed; if the Court is of opinion that sucli circunistunce, ii 
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proved, would corroborate the testimony of a witness as to the relevant fact 
which he testifies. Again, a former statement by witness relating to the fads as to 
which he has deposed, made at or about the lime when the fact took place, or 
before any autliority legally competent to investigate the fact may be proved. 
See S. 157, Indian Evidence Act. 

Method in Examination-in-Chief— The faculty of interrogating a wilne.s 
is unquestionably one of the arcana of the legal profession, and, in most 
instances, at best can only be attained after years of forensic experienei*. In 
direct examination, although mediocrity is more easily attainable, it may he a 
question whether the highest degree of cxecllcnec is not even still more rare. 
For it requires mental powers of no inferior order so to inlerrogato each wit less, 
whether learned or unlearned, intelligent or dull, maller-of-fact or imaginative, 
single-minded or designing, iis lo bring his story before the tribunal in the most 
natural, cotnpr»‘hensible, and eirectivc form. It is the duly of eounscl lo bring 
out clearly and in proper clironnlogical order every relevant fact in supporl of 
his client’s ease lo which the witness can depose. The task is more- dillieiill Ihiin 
may at first sight appear. The limid wilness must be encouraged ; llie talkative 
witness repressed ; the witness who is too strong a jjarlisan must be kept in elieek. 
And yet counsel must not suggest to the witness what he is lo say. An honest 
witness, however should he left to tell his tale in his own way with as lit lie 
interruption from e.ounsel as possible. In criminal eases, the duly of eomisi l for 
the prosecution is wider. It is llic practice, and probably the duty, of a prosceul- 
ing couiusel to ask a witness questions favourable In prisoner ; for he must, lay 
all the material evidence l)('fure the Court whether it tells in favour of prisoner or 
not, and not unduly press for conviction. 

Sir James Carlctt, one of the most successful English advocates of modern 
times attached great importance to the exarninatioii-iii-chief, and would never 
delegate this trust to another lawver in a case in which he appeared, but, always 
examined his own witnesses in person. 

David Paul Brown, one of America’s leading advocates, has hud down certain 
rules for examiuation-iu-ehief, which arc acknowledged universally as sate guides. 
They are reproduced below :~ 

(1) If they are bold, and may injure your cause by perl ness or (orwardneis, 
observe a gravity and ceremony of manner towards them wliiehmay bo ealeui.it- 
ed to repress their assurance. 

(2) If they arc .''larmcd or dilUdent, ami their thoughts are evidently 
scattered, commenee your examination with milters of a familiar ehaiavler, 
leraotely connected with the subject of llieir alarm, or the matter in issue ; as, 
for instance,—Wliero do you live ? Do you khow the parties ? How long have you 
known them ? and the like. When you have restored them lo their eoni|»osure, 
and the mind has regained its equilibrium, proceed to the more, essential features 
of the cause, being careful to be mild and distinct in your approaelios, lest you 
may trouble the fountain again from which you arc to drink. 

(3) If the evidence, of your own witnesses be unfavoiiralile to you—whieh 
shoidd always be carefully guarded against—exhibit no want of coinpouire ; for 
there are many minds that form opinions of the nature or eharaeti v of testimony 
chiefly from the idfect which it may appear to produce upon the counsel. 

(4) If you see that the wimdofthc wilness is inihued with prejudices against 
your client, hope but little from such a qu irter -unless tlierc he sonic f ud whieh 
are essential to your client’s protection, and which that witness alone e.in prove, 
either do not call him, or get rid of him as soon ns possible. If the opposite 
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counsel see the bins to wJiich I have referred, he miiy employ it to your ruin t 
judicial inquiries, of all possible evils the uorsl and the liardc,si'lo resist ‘k " 
enemy m the disguise of a Mend. You c.uinot iiiijicMch him ; y„u emnot 
examine him; you eannot disarm him; you caniu .1 indirectly even 'iss'in 
and if you exercise the only privillege that is loft to yen and call other witnes^N 
for the purpose of an cxplaiuition, you must bear in mind that instead of cam 

mg the war into the euc™y\s country, the .struggle is heUveeii sections of vour' 

own forces, and m the very heart, perhajis, of your own ennip. Avoid this by S 

(•'2 tidverviiy will be eomivlled to Ll 

his will aflord you the privilege of eross-cxamination. I’ake from your opl^ 
the same privilege it thus gives you, and, in addition Hu«re.|o, not only rS 
every Lhing unfavourably said by the witness doiib.y oiienative against the S 
calling him, but also deprive that of the power of eounteraeling the effect of 

\he tes imony. (6) Never ask a question without an obj.rl nor w ho 

being able to connect the object with the ease if objeete.l to as irrelcvar m 

Be careful not to put your questions m sueh form that if opposed for informalitv 
you cannot sustain It or, at least, produce strong reasins in its ,3 
Irequeiit failures in the discus.sion of point.s of evideiiee enfeeble your slreS 

in tJ e estimation of the jury, and gr.-atly impair your hopes hi the linj 
icsul , (6) Never object to a question pul by your adversary without heiinr able 
and disposed to enforce the objection. Nothinrr is so inoimfrnniK v. 

constantly making and withdrawing ohjectioiis; it indicates eilli t m wmit!f 
correct perception m making them, or a delieicncy of reasons or of morS 
courage in no making them good. (!)) Speak to your w i S>ar v a2 

aat the Cotrt a™! the fury „m bf ToelC'jriw"" Zinf 

seems to be whether the counsel or the witness shall lirsl to ski) ? HOI 

Modulate your voice as circumstances may direct "fnin r?. n?n r .r T j 
rcorcss the hr>lfl /ill iVTovr ** k ■ t i* ^ ' -tnspirt tlic fcntfulund 

XryorhavodJ fer S and alwayt liaih 

S an aXer qiu'sliaa's saL-tal 

Manner in Examination in-Oliief 

Your ‘tnuniWT in cxamination-iii-chicf ‘’hmiM Kn nf <> 
that which you assume in a cross-examination You 
own witness whom you assume to be Mpiidiv tn ® ‘Icaluig with your 

coutoary. You Lat eaooSra^ Wm if hf he Si,l ""l 
fidencc by a look and voice of friendlmG<?« i ’ ** 

unaccustomed to Courts of Justice arp o'a ’*'^ 1 1 nesses, 

position, that in their confusion thev canimt nhirmecl at their own iiey 
the friendly and the adverse counseiand thpv tiistinguisli between 

be kept at bay, and to whom ?hev Z 1 ^ y"" 

It is then your care to set your witness rio'llt^'^''^ j possible, 

often succeed in doing this. Bo not annear S*’ v”** u- *^“*^*y 
for that is sure to increase it, but reSve it rtS® 
by pleasant looks, friendly tones, and words ^ imperci-ptibly, 

of a catechism, but the familiar requrt of o 

story which the querist is anxious to hear and ® 

The most frightened witness may thus be 

a narrative which, when he entered tbo almost unconsciously into 

memory in his terror. witness-box, had escaped the 

Your cjiiestions in cxamination-in-chipf uIiahu i* 

and put deliberately. You never require in thiaiblt •?carefully, 

4 m tins that rapid hre of questions 
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which is so often requisite in cross-examination. You should weigh every 
question in your mind before you put it, in order that it may be so 
framed as to bring out in answer just so much as you desire, and no more. 
You have time for this, if you are as quick of thought as an advocate 
should be, while the Judge is taking his note of the previous answer, but 
even if this be not sufficient for your purpose, you must not fear to make 
a deliberate pause. The Court will soon learn not to be impatient of 
your seeming slowness, when it discovers that you have in fact abbreviated 
the work by a pause which has enabled you to keep the evidence strictly 
to the point at issue. “ Sometimes it demands considerable discretion to 
determine whether it is better to permit the witness to tell his own story 
in his own way, or to take him through it by questions. No rule can 
be laid down for this It must depend upon your discernment at the 
moment. There is a class of minds wlio can recall facts by recalling all 
the associated circumstances, however irrelevant, they must repeat the whole 
of long dialogue, and describe the most trivial oceurrciicc of the time in 
order to arrive at any particular part of the transaction. With such you 
have no help for it but to let them have their own way. It is the result 
of a peculiar mental constitulion, and endeavours to disturb their trains 
of association will only produce inextricable confusion in the ideas of the 
witness, and you will be farther than ever from iirriving at your object. 
But if you are dealing with that other class of witness, happily more rare, 
who appear to have no trains of thought at all, who can observe no orders 
of events, whose ideas arc confused as to time, place, and |)cr.son, your 
only chance of extracting anything to your purfiose is to begin by requesting 
that they will only simply answer your (questions, and falling in, as it 
were, with their own mental condition proceed to int(Trogatc them, after 
their own fashion, with disconnected questions, and so endeavour to draw 
out of them isolated facts, which you will afterwards connect together in 
your reply, or which dovetail with the rest of the evidence, so as to form 
a complete story. “ This plan will often be found elTeclive with such 
witness, when all the usual methods of eliciting a narrative from them 
have been abandoned in despair; of course it dcm.-mds groat tact and 
readiness; but it is presumed that unless you possc.ss these qualities you 
will not attempt to become an advocate.” See Cox’s Advocate. 

The examination of a wiLncs.s-in-chief is as important a branch of 
advocacy as any other. As a rule young practitioners have very little notion 
of the method in which a witness should be examined. A ivitncss is .seldom 
in a comfortable frame of mind when he enters the box for the purpose 
of being examined. He feels nervous, agitated, and confused, and if the 
advocate examining him is equally disturbed in his maniuT, and not care¬ 
ful and experienced enough to moke the witness tread his p.ith smoothly, 
the witness becomes still more confounded, and instead of getting the facts 
out of him in a jiroper ami complete form, his examination produces merely 
an incoherent mass of material. 

A great deal of mischief could be avoided if the examiner takes enre 
to make himself acquainted with the nature of the witnc.s.s whom he has 
to examine, and to put questions to him in the manrer most appropriate 
to his comprehension and intclligonec. The examiner miust lirsl take into 
consideration the idiosyncrasies of each witness, and should conform to the 
method of interrogation most suited to the particular individual. When a 
witness is timid the advocate should lirst ask a few unimportant and siin|)le 
questions so that the wilnc.ss may recover his composure. With a stupid 
witness a great deal of patience and tact is necessary on the part of the 
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examiner for if the witness becomes confused, he will be liable to say 
things which he did not intend to say and thus damage the cause h 
whose interest he has been called. 


The advocate should frame his questinns with great cire, in order that 
the witness may be enabled to readily understand him. He should use 
the simplest language in which to express his ideas, and slv uld call a 
spade a spade, and not an implement of husb.indry, It is easy for an 
advocate to make a mistake of this kind. lie is too apt to take it for 
granted that the witness is not only intclligenL, but well educated. 

The advocate should avoid asking leading questions where he can do 
so. While the general rule, which is well known, is that leading questions 
should not be asked, there are many exeeplions to it, and the whole 
matter rests in the sound discretion of the Court. Leading questloiis may 
be asked upon matters which arc not malerial but merely introdiiotnry or 
preliminary ; the Court will permit them to he asked where the witness 
appears unwilling and hostile to the party calling him ; they may hi' asked 
when they will assist the memory of a witness where it appears defective, 
especially if the subject is a coraphe vied one; and lastly, they miy be 
asked for the purpose of idoutifying persons or things, and the attention 
of the witness may be directly called to them, 


Duty of Opposing Counsel. 

Duty of Opposing Counsel.~Mr. Cox’s advice a.s to the duties of opposing 
counsel pending examination in chief is so valuable that we shall give it 
entire. He says: “ While the examination in chief is prncf'ediiig, it is 
the duty of the counsel on the other side to give the most attentive car 

to every question and every answer, and to take a note of them. When 

this duty devolves upon you, it may, perhaps, be, performi'd all the more 
satisfactorily by the observance of some rules which experience has approved. 

“ You must mark every question put to the witness, witli a double 
purpose : first to be sure that it is properly put, aeeordii’g lo thi' rules 
of evidence, and secondly, to ascertain what is its bc.irinig upon tlie case, 
and the design of your adversary in putting it. 

“ Great keenness of perception and readiness of apprchc'nsioii are re¬ 
quisite to the performance of this task. You will need to have the law 
of evidence at your fingers’ ends, that if the question be an improper one, 
you may interpose instantly before the answer is given, io forbid the witness 

to reply, and then not only to make your objection to the Court, 1ml lo 

support it by reasons. 


*! here let us, warn you against the fault of making too freipient 
and too frivolous objections Many inexperienced men appear to think, lh.it 
by continUuilly carping at the questions put by the other side to the witni*^scs, 
they are proviiig to the audience how ckver they are. But this is a must ike. 
Such an exhibition of captiousness, whether affected or real, is olfensivc 
to the Court pd to the jury. Nothing is more easy than to lind oppor¬ 
tunities for this sort of vanity, without starting objections acdunlly iinloiiubk^ 
because, m practice, a vast number of questions are put which in striet.iess 
are leadii^g, and, therefore, if objected to, could not be pcrmillcd. Hut 
r; question, as leading, merely bLnr it h such, 

to your cause. And when you have occasion to make such an objection, 
do It good-tcmperedly, and as appealing to the better judgment v f you 
opponent, whether he does not deem it to be an improper quest^ion j nor 
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address the objection to the Court in the first instance but to your adversary, 
and only if he persists in putting it should you call upon the Court to 
decide between you which is right. “ But it is not only against improper 
leading questions you have to be upon the watch; there are many others 
still more objectionable, which it will be your duty, by sin instant objection, 
to prevent. As soon as the words have fallen from your opponent s hps, 
and before the witness can have time to answer, you must interpose, first, 
with an exclamatien to the witness, ‘ Don’t answer that,’ and then, turning 
to the Court, state what is your objection to the question, with your 
reasons for it. Your opponent will answer you. Then you will have tlie 
right of replying, and the Court will decide between you ! 

“ There is, perhaps, no part of the business of an advocate in which 
the fruits of experience are more obvious than in this. If you watch 
closely the examination of witnesses, in a trial where an experienced advocate 
is on the one side and an inexperienced one on the cllur, you will sec 
the practised man putting question nfUr question, and eliciting tacts most 
damaging to the other side which his iidvcrsary might hive shut out by 
a prompt objection to them, but which he permils to pass without protest, 
because he is not sulficieutly practised in tlie law of evidence to discern 
their illegality on the instant, or so much master ol it as to give a reason 
for objection, even though he may have a sort ol dim sense that the 
questions are wrong somehow, and he protests against leading questions, 
while he permits illegal questions destructive to his client to be put without 
a murmur. On the other hand, when it comes his turn to examine his 
witnesses, and on the experienced man devolves the duly of watching, you 
will .see how, in no single instance, is he .sull’ercd to tread over the traces ; 

but the strictest rules of evidence are enforced upon him, so that he sits 

down, leaving half his case undeveloped, while lus adversary has brought 
out all that he desired to elicit. See Wrottcsly, pp. 48—46. 

General Hints regarding Examination-in-Chief 

1, To examine witnesses properly and efficiently you must know what 

they will say, and it is also necessary to be conversant with, and constantly 
bear in mind, the leading features of your case. Tliis knowledge supjilies 

the basis of the style to bo adopted, and enables one to elicit the evidence 

in the most advantageous manner. 

2. In examining a witness “ tlie order of time ought always to be observed,” 
Let the events be told in the order in which they oeeiirred, with the 
accompanying convensations if important and admussible, and tlicir minor 
incideiiLs if material. 8. In examining witncsses-iii-chief it is advisable to let 
them tell their story in their own words, provided they are confined rigidly to 
the material iioint.s in the case, and to those alone whicli it is necessary to bring 
out for the establishment of your case. 4. It is always inadvisable to lead one’s 
own witness, as his evidence will thus appear to be tutored or prepareil; on the 
other hand, it is equally damaging when the witncs.s comes out with a long set 
story which has the appearance of having been learnt ofl‘ by heart. 4. Let the 
witness under examination tell his story “in his own way.” The fewer 
interruptions the better and the fewer questions the loss questions will be needed. 
Watching should be the chief work: especially to see that the story be not 
confused with extraneous and irrelevant matter. 6. One should be greatly on 
one’s guard with a witness of when one is not sure, for by proving faithless to 
the side by which he is called, he becomes extremely dangerous, because his 
statement carries the authority of admission. 7. A skilful examiner conducts 
Ws ej^ammatioix in such a way ns not to render the witness examined by him an 
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easy prey to the cross-examiner. 8. You ought to leave your witness in 
position, as to enable liim to withstand the attack of his eross-exatniner ea!V 
J he most effective way to secure this result is to elicit every fact coninletert 
ini important bearings upon the atteudaut cireunistances, ■’ See Rir 

Improper Questions in Examination-in-CJiief. 

■ -^1 question, one part of which is admissible and the otU 

inadmissible may rightly be excluded as a whole. VVoodroffc Kv., {)th Ed 9 r 
u) Leading or scandalous questions are not permitted. A’ee Ss. ui-ulu' 

withnnt of cro.ss-cxamination is put lo one’s own witness 

without declaring him hostile, the question and answer aie both iuadniissiblf 
and cannot be taken into consideriitlon. 1 1*. T.l.S.- 21 Cr L T 6<) m 
c. 372 : mo C. 139 : 27 Cr. C. J. m. (,^.) Th. (Wl ,„av ( * 
S inquiry which it regards as indecent nr seamlalous althou"! 

th?rJn??7 ‘^"fi IxMriiig on llie (picstions befoi 

the Court unless they refer to the facts in issue or to imatler ncccZ 

-u" determine whether or not the f.iel.s in issue c.xistcd 

!i^!i Act. (d) The court may in its discretion permit tlie patty 

I^amin^alil ^‘“y questions to him which inighL he put in IroJ- 

Leaving Flaws in Examination-in-Ohief. 

all the fS^Liril°nprepared his case and who has not noted 
tne tacts of the case is liable to make some mistnkes in examination-in eliief. 

Illustrations. 

small Ddnr Sf"?!ii ”• very 

Mr. Campbell mav be professional experience ot 

Lords the trial ^of a ^ vvhieh look place in the House of 

X was Peers the trial of the Earl of Cardigan. 

Balaklava and who rodJ ^.t^ +i * ^ Hk' battle of 

wLm T^nnvson has in. t? ” of 

He had! nhftlLnn. ^ ^ indictod for (ii^htinijr a duel 

PUpM oJokett® t„ mLt h' ™ ““■'‘••'i" "“'"y 

mSd a vtil’alLrtl!. Co:mno,:l Tl„: r„|,l,;m l,,.,i„g 

and this led to the qi:arfe™”KTnt’l* b 

Lords, claimed the if i ^ member of the Uousl' of 

sixty years since the tritd t n'uf fur the first timn in 

Brougham Lvndhurst Tlenmo the Ilouse of Lords including Lords 

The question was whether the Earl^^t?others, met to try a noble lord, 
a capital offence oroyfided nf' violated the statute which made duelling 

Gene?al at S tirtls si Tohn®r T Attorney- 

Chancellors, subsequently himself a **‘® fives of Uie Lard 

later a Lord ChSlS Knglaud, and still 

Scarlett. The opening of the ATtor®rfr>v®r ® son-in-law of Sir James 

that he was going to® onviet amf!. indicated absolute assurance 

had sent the®chaf]enge hill that the Earl 

a mill with rplatforrS^a^ou^d tlieil.T stood 

miller and his son had seen the portion, from which point of vantage the 

They saw the aWht ,1^tf. ®“ “r*"?*"* Ihirths :,p|,m.ch, 

whii evideS"r, over so'mcihu.g 

/ ^ ^ i take out the jiistoK examine thein 
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and then pace off the distance ; then they saw the principals themselves approach, 
and take the exact position desi£jnated by the seconds, wheel and fire ; one fell. 
The miller, who was himself a constable, seized his long staff of office and 
immediately appninched the field a^id made arrest'^. He took the men up to his 
house : and asked them seperately for their cards. One card was handed to him 
by the wounded man, which contained the name of Phipps Tuckett. The Earl 
had no card, but said he was the Earl of Cardigan. 

“The Attorney-General, confident that no answer could be made by tlie Earl 
to the facts of the case, after arguing on the meaning of the statute, contented 
himself by putting in evidence the facts which I have briefly detailed, and then 
attempted to offer in evidence the card which Captain Tuckett had handed to 
to the miller. Instantly that most accomplished of English Advociles, Su* 
William Follett, objected. His objection was based on the fact that the card h id 
been handed by Tuckett to the constable in the absence of tlie Earl and the 
Earl of course could not bo bound by anything which Look place in liis absciic’, 
particularly if anything was written on the paper. Well, I he objection was so 
unexpected that it irritated Campbeli, and he attempted to argue tfiat it was 
preposterous for his friend to object to tint. He said that the Earl hid 
been identified as the man on the ground, tliat lie had been arrested without 
any attempt to escape, that he had find in the clireclion of Tuckett, lli it, 
Tuckett had fallen, was wounded, and then a few minutes ial<“r handed a card 
to the constable, and there had been no separation of the parlies. The cause 
was presided over by Lord Denimn. The Chief justice w.uved the ohjeetion 
aside, saying that this was not the exact .stage at which the offer should lu: 
introduced. Campbell went on and attempted to show exactly who Caiitiiiii 
Tuckett was and wlial relations he maintained to the Earl, and then suddenly 
closed his ease; but just licfore closing he made a second offer to the card. 
Follett believing that there was .some good reason why tlie Attorney-General 
was so anxious to have the card in evidence, said : “ Will you kindly Ud me 
see the card because I will not press the objection ?” The card was Imiickd to 
him ; he looked at it and, in an instant, said : “ 1 have no objection to the offer 
of this in evidence.” It wUsS received with the words on it “Phipps TucktdI.” 
The Altoriiey-Geiicral then said: “ The Crown re>ts.” Follett rose and 
impressively said: “ The defence has no evidence to offer; I move for the 
discharge of the prisoner.” “Oi wlial grounds?” asked the astonished 
Campbell. “ The indictment charges that the Karl of Cardigan drew a deadly 
weapon and with intent to kill fired at one Harvey Garnett Phipps Tuekeli'; ou 
his card which was handed hy the wounded man are the words Piiipps Tuekcll ; 
there is no proof that Harvey GarncLl Phipp.s Tuckett and Piiipps Tuckett are 
the same man.” 

“ Now, gpiitlemeii, imagine a situation before the Peers of England in 
which the Attorney-General then six^y-three years of age and an advocate of 
great experience had absolutely failed to secure proof that the name on the card 
belonged to the man who was identical with the individual whose name was 
inserted in the indielment. A debate took place and all the great lawycr.s 
agreed that it would have been a simple thing for the Attorney-General to havt' 
identified tlie two names belonging to the same man, but he had failed to do it. 
It would have been easy enough for a witness to have been called who knew 
Harvey Garnett Philips Tuckett, and who could have identified him as the 
person at whom tin Earl had liri d. The idciitificiition would then have been 
eomplete, but there was an absolute breakdown in the proof because of a f,ii]ui (‘ 
to think out beforehand wlnt exigencies might arise. I give tliis as a saiiiiile 
to indicate a lesson which you cannot get from a book on evidence.” 14 M. L, 
J, 268-65. 
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cime up in app,,,l. , 1 ”™' ““J *'>«» 

never siitid in tlie C'ourl (lint (he articdu'i bcloiuo’r'lo hi'|,**'Tf°"''’'^^ 

mistake committed by the PuLlic Prna<.«i,I i * i * " '''“s fatil 

recovered could not be url™ k i <-om uclnii- the rase, as tlie prap* 
obvious. Omission of onramJl ...‘“;,*'* S'- r"sVS 

tte case in favour of the .00,^^ ‘S ^ 

Questions in the Nature of Cross-oxaminati )n in 
Examination-in Chief. 

Vhii'Vr tt tti 

CHAPTER ;i. 

A lawver for Cross-Examination. 

A lawyer should never beitTin 

preparation and absolute luastcrrof fad, S!"''' thorougl, 

tion of a witness without best nren irfliim! ‘'oiimu'iicc miss-exaraiM. 

the necessary details coueerniny tl.e^witS .md thi 

called upon to depose. 11 Cr. L J 77 whieti he would be 

It has been said that to a great t'xtmit . ■ 

as music is, just as painting is and Xle th . ‘'‘'oss.cxaimn.ation is intuitive jusl 

his painting may not be very successful f,JIT 

^perience, and by and by he develons intn Iraining, jiracticeaiid 

but m order to do that he must have nn PfTwresit artist, 

sometimes, will not be developed aloTKir Hw* r Kv^‘n tin* ffeniu3, 

tion Education itself requhes a 4 oduc^! 

effective in the hands 0? crSs-Cxamincr^n »« '»Hke it 

knowledge of the ordinary business 

It IS by this and this along that we mach mi- >>‘=cuuse 

of the witnesses. H Cr. L. J. 73 ‘he methods 

A counsel should never cross-exami’n 

acquired a thorough knowledge of thC sub Tk witness unless he has 

as much as the expert himself has got ifcC r t S hast 

oiv ^ ^^^yer in Court without a brief is i-i, 

chart; a driver without a tried horse-a a captain at sea without his 

one with a well mastered case is itronw unknown gun. Hut 

IS over half-accomplished. ^ emergency, indeed his victory 

Most students in their innocenr*** -i-Vi* i 

profession consists in making eloquent sneelT* practice of legal 

witnesses and occasionally making^TmLdTnt *T’ignorant or innocent 
sometirnes jocular remarks. In frde 7 to ojiponcnts and 

IZTI /T* be most devnf.fT‘T’’f^“‘ the tot 

knowledge of law IS like a chest of fine took hiw. Book 

impracticable without experience^^^P^’v® miskillcd artisan, 
good practice, the better he will know how he has of 
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“ Cross-examination has been likened to a two-edged sword, but it is 
infinitely more dangerous than that. It is more like some terrible piece 
of machinery—a threshing machine for instance—into which an unskilful and 
unguarded advocate is more likely to throw his own case than his opponent’s.” 
See Harris, p. 44. 

The work of preparation is of transcendent importance. No pains should 
be spared. Small things should not be neglected, they often turn the scale. 
The maxim of Napoleon should be borne in mind : “ When you have resolved 

to fight a battle collect your whole force. Dispense with nothing. A single 
battalion sometimes decides the day.” It would be as unwise for a soldier 
to engage in battle without arms or ammunitions, as for a lawyer to undertake 
to try a case without having first made adequate preparation, “ To be thorough 
in the preparation of the law and facts in every case, is one rule that the 
advocate cannot safely violate. lie should be prepared to discuss every qucislion 
which may arise during tlvc trial of the case, and should have every position 
which he takes well fortified with authorities. Sec Hardwick, p. 21. 

“In a forensic contest, where one of the parties engaged is necessarily 
compelled to be humiliated by defeat, it is safe to say that there will he few 
stones left unturned in the search for everything which may aid in winning 
a vict iry. After the law has been carefully briefed, an abstraet of the testimony 
should be made. The advocate should cx.iinine in person each wilnes.s he 
intends to put upon the stand, separately from the other witnesses, and take 
down in writing the substance of what he says. He should caution the witnesses 
as to their demeanour in Court while testifying, especially those who are inclined 
to be diffident, pert, forward, or irascible. The best witnesses should be chosen. 
That is, the most intelligent and honest witnesses should be selected where 
the testimony of other witnesses, if introduced, would be merely cumulative. 
Often the testimony of one dislione.st or foolish witness, cidled unnecessarily, 
will destroy the effect of the testimony of all other witnesse.s called on the same 
side. Too much stress cannot be laid upon this sugge.stion. Avoid by all mean.s 
possible, the necessity of calling a witness of bad eharacLcr, for greater damage 
may be done to the side for which he is called than can be re nedied by many 
witnesses of good character. Sometimes it is absolutely necessary to rail a 
witness who does not stand well, but it should never be done if his Leslimony can 
be supplied by reputable witnesses.” Ibid. 

When you have an important ease you should take your witness in hand. 
Examine him. Write down what lie says. Have your typewrilor, m.dce ,a copy 
of it. Hand it to him. "Mr. Smith, look at this testimony. Read it over 
carefully. If there is anything wrong come back and tell me of it and eorn’ot 
it.” Smith takes that testimony home, he reads it, he eoincs back the next, day 
says, ‘.‘Yes, that is all right.” You begin eross-exmiining him upon the theory 
that you are the opposing counsel, and you find that it is not soul all. You 
find that Mr. Smith has not told the truth. You write out another copy of 
his testimony; you may write out a third and a fourth statement, and you ni.iy 
rehearse it, and you may get all your witnesses tog-'tlur, and then when they 
go upon the stand you will find that they may know something that they did 
say, or that they have said something that they did nol know. In other words, 
your witness goes to pieces right before you. He may be an liouc.st man or 
he may not be an honest man; he is simply a bad witness.” 12 M. L. .1. 3(1!). 

The following advice is given by Quintilliun regarding the investigation of 
facts and preparation of a case;— “The next particular that occurs is the 
manner of studying a cause which is the advocate’s ground work. There is 
hardly one of so slender a genius, who, when he has taken pains to learn every¬ 
thing in a case, but may be sufficient to inform the judge of it. But how few 
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are there ’ that give themselves nmeh trouble in this rospeet! To say iiothinj 

of the negligent, who give themselves no concerM al>out the main point of the 

question, so there be incidents from persons aiul eominoapliices which miv 
afford them a bundle for being olamorous ; there are some, so addicterl to vanity 
who, either partly as busy, and pretending always to hive somelhing. mustfirst 
elcar their hands of, order the client to come to them to th ■ (*ve, or the very 
morning of the trial, and som-times they even hoist I Imt they heard him only 
a moment before the Court was sitting: or, who partly to glory in their fine yrit 
and parts, and that they may appear to have a most reaily conception, pretend to 
know ami be inielligent in the matter before they have scarce heard anyiliing| 
so that when they have blabbed out a deal of nomense in I lieir eloquent strain' 
and with Ihc greatest fracas imaginable, by which the judge is not a tvhit the 
wiser, nor the cause the better, they procure themselves another irutanceol 
their insipid vanity, to be led buck to the forum, in all tlieir noble sweat and 
fatigue by a tribe of sycophants. “I can as little bear witli the delicacy of those 
who give orders for the matter to be laid before their I'riends; though Indeed 
hern the mischief is less, if these inform themselves properly of it, and iiftn. 
wards state it with the same. exactnc.ss. But who shall learn this exact state 
S\) well as the advocate himself ? And how shall I he .solicitor. Hut go between 
interpreter, take pains at conning patiently and strietly an aeti-m, which heis 
not to speak to himself? 

“Again, it is a very bad custom to imagine llio infoi ination is sullieieiU which 
is had from those brief or raemoir.s, wlvich either Liu; parlies thunselves eomposs, 
who have recourse to an or.itor, as not being qualilicd thems-Ives (o plead in 
their cause ; or are oomposed by some of those ad voc ites, wlio aek lowle Ig.j their 
inability for pleading, yet execute wh it is ino.st dilfi uilt in rog ird to it But one 
should think that person ought to show himself the orator who docs a very 
dillieult part of his duty, being able to judge what ought to bo said, and what 
ought to be suppressed, where some things ought to be altered. These persons, 
however, would not hurt the cause so much if they wrote down every particular, 
as transacted. Now they add to things as they might have happened, design 
the plausible pretexts, and something even of worse tendency. In this condition 
they arc received by most oratars, who adhere to them inviolably, as a school¬ 
boy does to the heads of his theme; but the mischief is, they aflcrwards find 
themselves grossly mistaken, and the state of the cause they refused hearing 
from their clients, they learn to their confusion from the adversary’s pleading." 
Hardwieke’s Art of Winning Cases. 

“ Careful pi'cparation gives the attorney coniidcoce in himsi-lf, which is an 
important element of success at the bar. The llon’ble Daniel S Dickinson, in 
an address delivered in 1858 to the graduating class of-the law department of 
Hamiltr n College, said; “There is no royal road to position at the bar, no 
stealthy bye way through which it can be reached, no slippery and filthy 
step-stone by which bribery can ascend to purchase it, no hot-bed growth 
which will produce it, no forcing procep which will prove successful. No 
superficial gilding will conceal shameful ignorance j no sprcadeaglu declamation 
pass current as a substitute for knowledge; no spouting and lloundcring on tli“ 
surface can deceive a discerning public. But drafts at sight upon the golden 
granary of learning will always command n premium and be duly honoured No 
diligent student, of good natural capacity, ever failed of success: no indolent 
genius, however gifted and brilliant, ever gained eminence at the bar. 14 Cr. 
L. J. PP: 17—19. 


“ been truly said that a lawyer must labour when the Court 

indulges in relaxation and study when his clients slumber. He should never 
bring a case on for trial unless he is thoroughly prepared. The witnes.ses 
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tn be summoned on the side of his client should be interviewed in advance 
0 ? the ?rTa? and an abstract made of the principal points of their testimony 
The Utmost care should be given to the arrangement of the evidence m its 
P 1 Trrler CO that whcu presented it will have its full probative effect. 
The^^sequene’e of the events involved in the res gfstoe should be noted when 
tVifi pncf' for Iri'il Everv Inw-Jiuit is a dr<ima in which the respective 
Srpla^Sr iid nrp^brtle ™u.b, therefore, eon, icier the 

evidence as to create the greatest effect upon the jury. Ibid. 

“The only way in which a man can ever hope to be a successful 
erpss-er!^ine?is J prepare, and not wait until the moment expeetn^f 
favourable circum-.tances which will arise occa*-ioaa ly. • I 

preparation for cross-exaniiuation as being inimitely ’«orc important, if 

thefe is a serious dispute about the facts, than the preparation of a brief. 

You have seen men who have gone into the and 

them in the city and elsewhere, who have told a story ^ 

apparently straight and frank, and nianife.stly without any the 

anv feeling of any kind whatever. You have seen the inaii leave the 

box a wholly discredited witness. Why ? Not cross-exammed y i 

who takes his brief and .nakes his notes oa the marBio ns th- w,tne« goes^^^^^^^^^^ 

but eross-eiamined by the man, whoever he mesht u™ , 

hours and hours of preparation to that particular witness, and who Knows 
Sly his llUJ of eofi^ict nud the way in which he should proceed with 

his art of cross-examination. 20 M. L. J. 28R. 

“Now, I should say that the one great object is to avoid any com¬ 
plications with the positive facts. The way in do 

would be for a man to miirshal his collnternls, to see what S' 

of these collaterals arc. whether it is 

day occurrences. Let liim study and work 

his headings and methods carefully. In .these days, of 

pretty well what is coming on at a Inal. We have our . 7 ’ w, 

have our witnesses; we all know what line the man »K ^ 

a counsel will only devote himself to it, and will spent ai . . i 

or a day if necessary, to prepare his method of the cross-txamiu.itiou oi 

that parUcular per,son! he lill (iiui that in every esse he 

infinitely more than he could possibly do, no matter how tra y _‘ y 

be, by trasting to the spur of the moment. I can on y ..y ■ « ‘ 

fa; as I am conrerned-I can only say that in many 
more than a day, yes, I miy say two (iay.s, 

where there has been an important witness, actual y the issue 

examination to the exclusion of everything else in :whcrc the 

depended largely upon the testimony of that witness. iO M. L. .1, gH.s. 

“ Never go to your opponent, especially your lay opponent, to try to 
entrap him into admission, which you are afterwards to ^ 

and, after that, be subjected to bitter and severe cross-examination and 

comment by counsel, and, perhaps also by the Judge. 

“ Draw your briefs with care, avoiding intemperate language, and 
making your statements and proofs as clear and terse ns P^J* J*» wher'a 
berinc^ that briefs are often necessarily read hastily by counsel, when a 

confused and prolix statement may prevent them '‘1‘LrmT mm' 

a correct impression of the case, or make them cvei i,,«ffth . not 

which it may be too late to correct. “ Give the pleadings 

contending yourself with merely indicating their substance and 

sheet or two spared by this means is no compensation for the serious 
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inconvenience and danger often attending it. Counsel may be much 
by your so doing. The cause often depends on the very worth in whil" 
the pleadings are couched, and on which critictil issues are generally take” 
“Never let a brief go into counsel’s hands with blanks in It for nam' 
dates or sums of money. It not only has a very solvcnly unbusinesslike 
appearance, but often greatly embarrassess counsel who miy not hive vou 
at their elbow to supply them witi! the necessary inform ition No brief 
should be regarded by you as complete till you have carefully ’ gone ovo 
It and filled up every blank, or, if that be, for any sufficient reason 
impracticable before delivering the brief, take care to say as much on th 
niargin. “Whenthere are two or more briefs, and especially if thev h 
of length or intricate in detail, or refer to many documents, use vou 
utmost efforts to have the nacres of all the briffm 


with justice, ^ .uuu.ivi;me[u, ana irritating, iri sudden exigcncic-i “Tn 

S?' then usani, you^ ».tl 

facilitate the labours of counsel, and enable them re.adilv to do tliciffJn J 

the brief a gr^at analysis, of the caslHif bor 
nd facti, referring to the different pages in the brief where thev will L 
found, and, above all, giving an alphabetical index of the names of 

the eridenee nLaT to supPMt rt tZHlI.T" “P” 

the guidance of counsel at tSe triJ’ opimon m your brief for 

of the true bearings of the cause ™ q«‘ckly put in possession 

enabling them better to deal S tlS? difficulties, timely 

by no meanTrSard such tsil^^^^^^^ most eminent leading counsel 

welimme it. MoSaroncri hTvl se^nTem Tl* 

the trouble of giving a faiSXtch^f'^tt me entreat yon to take 
pagesofyourbrHor onaZirafo^^^^^^ lu one of the 

fol sketch of the scene of action will bfworth half. 

fiz tte matter firmly in your counsel’s ^ consultations. It will 

confused himself, or suffering the witness prevent him from cither being 
me also to have several copies in readiness J’lry, to be confused. Take 

the Jury, while counsel is addressing ^ accuracy) 

slight importance to your client’s intereS f ^ that is of no 

iMchmery, is of incalculable service in IS n ^ premiso.s, or 

® impossible to deal safefacrnJr®®-?! witne.ssc.s. The 
‘fa Justice o and at the 

evident? mtftaA 

oerfectlv j cure, however that ^®®'^ the 

but to ^ disinterested person witlfmodel be fair, 

wil? hp o« ^ ^ impartial and accurate reoresf^nt f* ^^sl^^ructions whatever 

*^b.Mq»K«»dmbya.pppp«ite,iS“;^"W'™^th.«ali^ one which 

“oythewitaaM, Tht,wiU ohtain 
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for you credit with both the Judge and the Jury for the fair and candid spirit in 
which you have brought forward your case, and that credit may serve to trun 
the scale in your favour, in a questian of doubt and difficulty. An opposite 
course of conduct is almost sure to pcrejudice you in professional and public 
estimation, and of throwing discredit on your client, and his case, seriously 
endangering one otherwise characterized by 6ona jfidfs.” Warren on the Duties 
of Attorneys. 

“Mr. Benjamin, Q.C., was without doubt a distinguished and very forceful 
advocate, and altogether his career was an extraordinary one. I was introduced 
to him shortly after he became a member of the English Bar, with refer one to a 
suit in the Court of Chancery instituded by the American Government. Mr. Ben¬ 
jamin as a friend of those interested was given a junior brief. The case came on 
forbearing before Lord Justice James, then Vice-Chancellor, and it appea,red to 
be generlly thought that, as usul at the time, a decree would be madp directing 
enquiries in chambers. The matter was being so dealt with when Mr. Benjamin, 
then unknown to any one in Court, rose from the back seat in the Court. He 
had not a commanding j)rcsencc, and at that time had rather an uncouth appea¬ 
rance. He, in a sentorian voice, not in accord with the quiet tone usually 
prevailing in th Court of Chancery, startled the Court by saying, “ Sir, notwith¬ 
standing the somewhat off-hand and supercilious manner in which this case has 
been dealt with by my Icrned friend Sir Ronndell Palmer, and to some extent 
acquiesced in by my learned leader Mr. Kay, if, Sir, you will only listen to me 
(repeating the .same woids three times and on each oeoasion raising his voice), 
I pledge myself you will dismis5 this .suit with costs.” The Vice-Clmncellor and 
Sir Roundell Palmer, and indeed all in Court, looked at him with a kind of 
astonishment, but he went on without drawing rein for between two and 
three hours. The Court became crowded, for it soon became known that there 
was a very unusal scene going on. In the end the Vice-Chancellor did dismiss 
the suit with costs, and his clicision was confirmed on appeal.” iSec Jottings 
of an Old Solicitor, 

Although Mr. Serjeant Bylc.s (afterwards Mr. Justice Bylcs) was a very 
successful advocate, he cannot properly be said to have been a great or powerful 
one. Undoubtedly, however, he was most successful. Ills succes.s was doubtless to 
a considerable extent due to the close attention he gave to every case. He studied 
what fell from the Judge, and watched with a hawk’s eye the countenance of 
the Jurymen in order to gather their impressions. And he closely watched the 
demeonur of every witness and the conduct of the case by his opponents, 
drawing conclusion from any hesitation as to the course they should persue. I 
recollect it was said of him that it was a case of fighting with the needle rather 
than the sword; but however that may have been, he was eminently successful. 
He was, in his day, engaged in particularly every c.ise in the Court of Common. 
Pleas, and was generally counsel for the plaintiff, which is, of course, a great 
advantage. The right of reply was pc'rhaps in those days more important than 
it is now. Sir George Ilonyman was in the habit of saying he was prepared to 
advise that “ an action for negligence would be maintainable against an attorney 
who commenced an action in the Court of Common Pleas and did not retain 
Serjeant Byles,” See Jottings of an Old Solicitor. 

“ The first and foremost duty of cross-eexamincr lies in ascertaining all the 
necessary facts from the party on whose behalf he is retained, remembering that 
even the most powerful imagination cannot supply all the subsidiary and collate¬ 
ral facts in llicir full detail. In order to do this he is (xpccted not to be satisfied 
with what the parlies according to their own untrained and inexperienced view 
lay before him. By a careful survey and a thorough inves ligation he will find a 
number of material things suppling him 'with realistic proofs, which cannot be 
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afforded by oral testimony. The importance of realistic or as lawyers call then 
dhcumstantiai, proofs is not generally comprehended by people of ardinaw 
intelligence. The person concerned from whom the cross-examiner has to takt 
instructions, are not usually capable of knowing the pros niid com of their case, oi 
measuring the weight and importance of the material facts av.iilablc, and theit 
adequate bearing upon points in dispute. It should be your duiy thcreforeti 
reach those facts by the force of yoxir own intellect, iiiid to extract, them from 
the parties, and the surroundings of the case.” See llahmatullah, p. 85. 


“Miracles are not common now-a-days,” remarks Mr. Harris. “Eveiili 
follow one another in a natural course; and as one is often the cause and 
another the effect, the most important result may depend upon the merest 
trifle. Take the famdiar ‘ running down case.’ Two vehicles come into collu¬ 
sion, and the respective drivers no less so in their evidence. Each throws th( 
blame on the other, and if both were believed, there could have been no accident 
at all, because each would have been upon his proper side of the road closeti 
the kerb, with the whole width of road between them. I'hey e.innot tliercfort 
both be accurate. Other witnesses give other impossible storiis. The verj 
position of the vehicles after the accident may be a disputed point, ani 
therefore of no assistance to the jury. But tlvere may bo a v< ry tri fl in g 
scratch or indentation on a wheel or a shaft which maybe all important; anil 
what it was produced by may be more imporl.ant still. Its direction and 
shape may also be material. This will show liow necessary it is to gel 
out every fact, however trifling, that may be of importance to your case 
«ter mastering the facts, the next essential is an accur ite mental picture of 
mc«e facts. You must digest and arrange them in your own itiiiul Maik 
their beanng and effect. Draw your own legitimate inferenres from them, and 



' uj.X L --designed.’^ Like a good genotin tuc rroNh-fxiimum 

ought to have a thorough knowledge of the nature auci Rtrrnglh of tlir farh 
at his com^iud before entering the battlehed. After having doinMJiis, he will 
intrtanf/ ^ and method of bringing his dilTon^nt forwi 

cross-examiners of r<‘pul,c wlu) did not 
subjcct-mliter of he issues, 
of the trial.’’ circumstances, before the eornmencemenl 

suMcss of Benjamin F. Butler was his studious prepar.ition foi 

■will be likely to be beaten y ®^®*®peats of those who arc brought to him, 
sciences.’’ ^ oi business, and maity of the 


Roscoe Cankling used to stuftv fn, v 

with the most painstaking minuteiiL in imr)orlant cases 

for murder, Cackling salXrth?;.c* 

the prosecution was that Mrs Burse hlf^h autopsy. The charge ol 

had then cut her throat, "in f strangled by her husband, who 

Mr. Cankling procured a body for disseo+^r.^ cross-ex imimition, 

the parts of the body that he^wished to dissected, in his prcseiiet 

cr^-exammation at the trial the nresidJn i j Swinburne's 

evidence so entirely untrustworthv thaf v,® - compelled to <1 1 'clare thi 

jaiyMddir«led4rttlKpriSK'™.?ldecli«e to submit it to .he 

v "MOesetutlibaty. S« Wellman P. ion. 
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“ The duties of a cross-examiner after the commcuecmeiit of the trial .>rc of 
. complex and rather difficult nature, and I should say not always ronimen^u- 
with the result, but nevertheless of the utmost importance for tlie success 
Sthlctse It r^ the greatest ingenuity a habit of lo^u.,1 thought, 

flearness of perception in general, power to read mans mind, inlimatdy o 
fudge of thei? character by their faces, to npprecide their motive-, and above 
Si to discover the weak points of the witness under examination and tlie 
improbabilities and impossibilities of the statements made by him. 

Besides the materiids afforded by the faets and the '‘’■'■r''-;"';;;; 

iux tales srhicl. will mahle you ill deteotiog falseliood and in ilcierini,i,ii? the 

p**' g-r^oa^S'strdy 

-^.'-Tlmlture and f.brie of his tesliiiioiiy." 

See Rehniatullali. p. 88. 

“Wrong advice or negligence in bringing a suit is a gross fi'ilnro of 
makes the lawyer liable in ihimnges. llardwicko says: ‘ Sinls by c ici i 
against their attorneys are much more frequent now than former ^ and t om s 
have in many cases held attorn-ys liable for ncghgencc. It is but 
should be so Families arc often ruined by the errors ol meompelen or 
negligent lawyers. 'I'herc is an instance on record, when' by iln omission ol i 
wo® an eminent Englisli lawyer, Mr. Rutler, in drawing a will eaiiscd a d. v .s 
to lose an estate valued at jt‘15,000 per annum. II an aecomphshcil lawer like 
Mr. Butler should inadvert I'litly make such a serious blunder, how eare u s nm i 
lawyers of ordinarv ability be in the transaction of all legal business.^ In 
generiil rule is, that a lawyer is responsible to his ^ 

ordinary cure and .skill that constitutes gross negligence, ll.irdwiikc—All 

Winning Cases, p. 2. • 

“ It is a <rrent wonder that suits arc not oflener brought by chenls against 
their attorneys for neglect of business than arc brought. Then, too, occiisiotially, 
a a rebuke from the bench to eonnsel 

foriiis nXtfee inthc eomh.el of a suit, and l''i\ 

cdculatod to groiilly iiijuro iiii .idvocolc.” ' M 

is hound lo use rpii^oiiablc I'lirc and skill III liu'ili'.i li iigi - • .. . 

to us. roasoi,,,bl<- .■ in- and skill iiiakiw liiin liiib c or loss " ' ,i/i„ k, i 

like the mi mhm of iioy other profession. It is Im " 

the law lie cannot plead ignorance, lie is always hahlc Io his i lie 
negligence and oven an agreement that he will not be liable does uol piMlcel him. 
It wodd be void (see S. 5 of Act XXI of 1!)2«). When a profcssiona 
accepts instructions to file an appeal and the client loses V®, of law 

account of the negligence of the lawyer, he would be liable m a Com t ol law. 

(A’ee 37 All. 207.) . , • i 

“ When he has spent time enough in giving his client a patumt 
must assume anolher character, and net the adversary s par , s a . g - 

imiginablc objections, and whatever the nature of the ‘ 

He®must ask him .some shrewd questions, and ‘ T.^h 

answer ; for wlulsi enquirirh nro m ule inlo cacli partnulu, * (? 

the truth, when least, cxpieled. In sl.orL an nnhdiev.ng : 

learning the merits of a e luse ; for tlic client generally makes m.g Hy r > mi s, 
averring tliat lie is able to produce a cloud of wiLiiesets, that 1'^ 7'' ,i ..ivinu 
and well altcblod vouchers, and that Ihe adversary hxmscll e^ 'lusj bv 

up of such and such points. Having thorough y IV , v 

taking an exact view of everything favourable or contrary in it, must y 
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act a third part by assuming the character of a judge, and bv in»-iginin»th 
ca”se to be pleaded before himself. Then what should move and di 'enniaeliij 
if he was to pass sentence upon the same matter, he must tliiidc the most 
cogent and powerful to determine any other ; and so he will seldom be dceiiveii 
in the event, or it will be the fault of the judge.” (llnrdwieke, pp. !); lo, n ) 

Chitty in his General Practice siys. ‘-Either the i)riueipid or a veiv 
esperienced clerk, who will afterwards attend at the eonsultntioii and to the 
conduct of the cause at the trial, and who will be above llu- suspieioii of tainucr 
ing with the witnesses, should personally, and in the ab'-ciiee of his ebent sw 
and examine each witness apart from the other, so that one may not inlluene 
fte()thercs to the exact testimony he will give, and he shoidd p.u-lioularlv 
inquire whether he has any interest in the event of the net ion, or whether tlii 
are any circumstances which might affect his conipcteney in the opinion ufth 
judge or his credit m the estimation of the jury.” 

1 . Sarkar, in Modern Advocacy, p. 47 .mys : » The advoe;d<>’s task is not eomn. 
lete when he has obtained all information of the facts, lie should then turn his 
a-tention to the means by which they are to be proved befewe the ( om i. h'aets 
are established by ora evidence, documentary evidence and eirenn.slantial ev 

arntk sluuddbeaimedalandnnti 

quantitj. Evidence is weighed and not numbered. It is wrong i,> snoiiosc 

S ^ witnesses".on he 1 

to prove It. On the other hand the greater the number, the more Ihe ri k 

osU, the' preetMoner ZSd h leeM T," 

character, social position and inteeritv A?n?A.' i-o nnleeedents, 

ofeross-examinstion. they must not be weak in hilell^'t^^' suhjei-led hi the lire 

discretion is necessary in selectinff thf, ’**'“ 1 ‘''Vous. Very great 

should not rely eotoVorte ll jSL!.'*”.'*’”' 

culais of the evidence extoted from the'mlrwtlk 

please his client, be is sure to find < 5 nn« t"v If every witness to 

would say many things ertirelv different from th.il the witriOhS 

It is the^fore' essential that the SlcMp!” Sit '“f 
Less to the box, should have sciie idea ‘ r'"'''- *“ I’"' “ 

tne I'iwyer in preparing his brief should “If 

each witness will swear of, the neculiarif-** euH'iit (il wliiit 

nesses, he wUl «nd it advantelE Z a "< »«• 

kind sUuld be brief andTp-Z pJA'?“"'*« »' '■« case. Kniries ofll.p 

zealous, he should be held with a tiou’ ‘ witnes:; i,s loo 

should be dealt with patiently ” Thk t “tupld witness and 

examined with severity.” »This is a be 

tne greatest kindness, ” etc. (Hardwicke nn with 

. When there is -eripus doubt ab»; ft ' "i' 

imperative that an investigation should be^a doeuiucnt, it is 
praccitioner al ows a document to be put ‘'■uthentieily. If a 

' asserted it to ho ^ care to nseerhun 

: whfcMt± be .surprised if it 

^^relevant. It is better to inake a b^ <■»«<-(,r wliieli 

cm^.V-cu'^r ^ t<> the coulnining (he 

iimort-ir^’p +! at'bow and by whom tn if’ ®bort .summary of 
import-tree that the aavoc te shouM atth«^^“ be proved. “ I| k (if LUTut 

:s 'cp^’d o“p ij^piSders Sizzjjzi VhWe;‘;;p“;ii:e^^^ 

make as few notes as possible. 
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You may rest assiir'd that the advocate would forjjet a very large proporlioii of 
the facts, if he docs not make a proper note of them. Wheu the fads at '■ frewi 
and vivid in tlie mind, it is a common frailly to su[)()Ose (hat on ' wonhl 
remember them aflerwards. They are generally forgotten within a very slier, 
time. The result is that jiapers leivc to be sludiid over and over again, wliile a 
proper note m.ide ia time v\oiil(i have savid a great i»eal of time and I.ib.uir, f 
is not merely with regiul to the facts that i’. is desirable that notes'-hoiild be 
made. That is desirable even with rcg.ird to one’s own rcsearclics and one’s own 
thoughls. ” (Aiyar’s Professional Elhies, pp. :}80-:i81). 

Rufus Ch Mte '’’as oae of tne greatest of modern Anicrieau advoc\li . and 
orators, ili-s metboil of preparing ea.ses was ,is admirable as Ihorougb. He was 
an iiubd'.itigu.dile v>orker O'd di.v ded considerable Lime in the preparation of (lie 
law and facts of bis case. It has been said of him, “ that in (icterminiiig Hr 
theory ot tin* ease he was never saiislied milil he had met every sii|)position that 
could be brought against il. ” One of his biogiapliers says : ‘ If tor llic jilaiiiHlf, 
a strict oxaininalioii of all the pleadings, if the case liad lieeii conime. eed by 
others, was imincdi.itely made, and, so far as praclie.iblc [lersonai esa.-un iHoii of 
the principal wiliiesses, aeeiuale sLudy of llie cxnet ipu'sHo.is raised 1m Hr' 
pleadings, and a tliorougli and exiiauslive jireparation of all Iho law oa lliese 
questions. This preparalioii completed, the papers were laid aside uald the day 
of trial approaehod. At lint lime a tliorougli rc-cxamiiialion of (he i lel . law 
and pleadings, had lo be made, lie was never eoiilenl uatd iwerylbing wliieti 
might, by possibility, licar upon the ease had been ear. fully investiga ed and 
this investigation bad lieim biaaigld down lo the last moment la fore (rial. If for 
the defence, the ple.idiiigs Were lirsL e.vamined and reeonstrueted if i i ms 
judgment iieecss.iry, and as eareful as exammatioii of Hie l.iw made as in Hie 
other cu.se. ” Sir Sarkar’s Modcni Advocacy, pp. 150 -51. 

la criminal trials intrie.itc (piestioiis of l.iw arc not generally i ivolved. 
There is always a question of fact. ■■ After all the material ami available f.ieh 
arc obt,lined, the nexi thing to do is to ponder liow besi. they ea,i Ix'made use 
of. The strong points must be ebmm.iLcd from Hie week ones .aid the objeelimr. 
that may be urgeil -igams Hie del'eiiee theory must be aiilieipated an.I met. At 
the actiul trial it may not be necessary lo rely on .ill the poinii he ii.is llmuglit 
out. Those that will lielp him most will be apparent lo him after th pro.eeutio.i 
case is opened and closed. Tlic prosceutiou wiLne-.ses iiie.y have made d dements 
in favour of tlie del'eiiee case ; the proiceulor himscll may li ive giv^ a .iw iv 
during eross-cxamiiiatinii on maleiial points A point wliieli ap a an d lo Hie 
advocate .stioag ni.iy have lost its force, or an api».ireiiUy insigndie.iiil |> a d m ly 
have sprung into [n'oiiiiiicnce oa account of its eomiecting link with .inoilier 
point. It may also lie neeess.uy to fornuilale new points in liie light oi Hie 
prosecution cvidciiee. The advoc.ito must keep a vigilant eye over t.ie 
proceedings and oeeasiuns will arise when he. may have lo Hirow hiiii-.eifou liie 
rcsoUfee.s of the moiiieiil in determining a p irlieul.ir hue of action. When ii“ h is 
a number of ponds, it is loiter lo urge the strong ones lirsL and to abaadoii the 
rest, if be feels that they have produced tlie dedreil elfect, If lie m fairly eanaiii 
that the wind blows in bis favour, lie may dismiss Hie oilier poinis by si ply 
eiiumeraling them easuilly, and the consciousness lb,d lliere were nth r p.iiiils 
in favour of the accused wbieb could have been urged will deepi a He- eiiii\ n .i ni 
of the tribunal or the jury. No point is too small or Leeliiiical in a ennmi il e,i i'. 
An apparently trivial or ticlimeiil iioiaL may someLiiues produce an iiiieK|>eeled 
result. The advocate is defending a prisoner and be will be failing in Ins duly 
if he overlook,s a single point, however siu.ill, which may after all form a eoniieel- 
ing link to a cheiu of iacls in csl.iblishi g the innoeeiice of the iiersoii. This 
must not be mistaken for niggling at iusignificant points or propounding 
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inconsistent theories which instead of clarifying the ideas makt' confusion Wors 
confounded. There are lawyers who being unable to put their c.uos properi! 
either on account of insufficient preparation or incompetence, ailopt the device 
of producing a state of bewilderment by all sorts of arguments and points with 
the object of creating some doubt. This tactics may suci’ced in .some c,ises but 
it is bound to prove disastrous in the long run.” See Sarkar’s Modern Advoeaw 
pp, 258 - 254 . 

A lawyer can examine the witness in chambers, in order to find out wkt 
he has got to say and conduct the case properly. 18 Cr. L. J. 291 ). 

, If a lavvyer has not fully acquainted himself with all the facts relutinsto 
ttie case and has noted them down in some particular order he is bound to leave 
flaws m €xamiaation-in-chxef or cross-examination. 

(i) A lawyer v^o was sometimes forgetful, having been engaged to plead 
the ^use of an offender, began by saying: ‘I know the prisimc? at thebi 

he bea» the chwacter of being a most consummate and impudcnl scoundrel' 
Here romebody whispered to him that the prisoner was his client, when hie 
^mediately continued : ‘But what great and good man ever lived who was not 
J iS^ng)^ of lus contemporaries.’ This saved the situation ? 80 M. 1, 

(«T In order that a lawyer should thoroughly prepare a case, he ouffhttc 

reflection. The intellectual faculties sliouhl It 


STeT- s 

^ prepw, brief of a lady, case sod 

Samp belfof the mighfSTOStklW i” The janiof 

him to show him toe brier ®‘‘»reral asked 

i.« the pir^l to ^T'heS ‘ 

“tea an (we fhehrij” Lato said T”" “ three minutes,” 

“1 Wm* b.««Sto^y tob^e gtotolrito rphr ..But” said the junio. 
points df toe «hsetn mf head.”^ ^ 

you have a brief to prepare forme hXo^ the General, “the next time 
home on the taWe". See R. 1908,’jSafpoiLr'f 

Cio) Mr. Butler Q. 4.IL - to - > P* * 



®®““,P«opfe*hmfctiiatattolkyofaufistinm.i« 
due to the ingemutyoftoecrosjs-examioes? 

esanm^ ^ag devuM a food dSTrf ‘*ross- 

^ faeta of toe case as well as it after marshall 


^ pabular behaviour toSa 
of cross exauunation is n0|t « 
C^d to employ a Jonbr to do 
mg a OTm^ case he mast not i ' ^ 
would be better suited Even whjtte «ie ift 

^ned by his own CounselXX-- 
toe ewas-exammation. I have eixpeto 


. -interesting 

a oross-extminatiou and 
• w toe preliminary work 
^ the result of nervous- 
the witness box. 
It M advisable for the 
Twtieularly in prepar- 
fi. fiAi. whiph a deteoitve 
W'itness is being 
to prepare for 
stion by a 



MNtS ON PRtSPARATION OF CASE 


witness during the examination-in-chief gave rise to a particular theory or 
hypothesis on which the ground work of a successful cross examination was built. 
In preparing the cross examination of a witness the following points must be 
borne in mind. 

(1) The history of the witness must be thoroughly scrutinised. Sometimes 
the previous trial records afford a wealth of information which must be assembled 
for working a hypothesis to be used in cross examination. 

(2) The Counsel must interview his client and take from him a complete 
statement of all the pertinent facts which he remembers. 

(3) The interest and the animosity of the witness and the motives which 
actuated him to become a witness should also be carefully kept in view. 

(4) Ths lawyer must also interview all the available witnesses and take state¬ 
ments from them. This will obviate the effect of any change of mind a witness 
may have because of monetary or other inducement. It is not against the 
professional ethics or cttiquelte if the version given out by the witnesses arc 
written out carefully and signed by them, in the chamber of the counsel. 

(5) If an expert is coming forward as a witness his cross examination must 
be prepared wHh reference to textbooks. Even the aid of amoiher expert will 
not be out of place. There are many cases on record where lawyers spent more 
time in Bar Libraries than in the court room for ])repuring the cross examination 
of the case of their clients. In the famous trial of Ernest Frita, a New York taxi 
driver who was charged with the murder of Florence Cohen, the theory of the 
prosecution was that the accused had brutally murdered the woman during 
intercourse by raping her female organ, that c.iused the hemorrhage and deatli. 
The defence was that the accused had normal intercourse with the girl and the 
death resulted simply due to an unfortunate accident. Fallon who was 
defence counsel realised that his client’s life depended upon his cross examination 
of these experts. He collected some 482 Gynecological text books, rejected 
over three hundred of them after a casual reading and carefully studied the 
contests of 182 books, and the story is told that he mastered the contents of these 
books in one night and practically committed to memory four standard works on 
the subject. The story may be exaggerated but the fact remains that as a 
result of this intensive prcp.iration he bearded the experts in their den, Fallon 
showed complete mastery over the subject of uterine hemorrhage, when the 
case was finished, one of the experts remarked to him in amaKcmenl” Mr. Fallon, 
I did not know you were an M. D. when did you get your Degree, “ To this 
Fallon replied dryly but truthfully: “I received my degree last night. I began 
practice this morning.” Tlic result of the case was obvious. The verdict was 
found in favour of the taxi driver. Lord Russel of Killowcn was also unique 
in the matter of preparation of the case He employed 12 Juniors. A client 
entered his library and to one of the men he rem,irked: “Is the whole Library 
working for Russell,” “Yes ” was the reply. ” There are twelve of us doing the 
work of one man in order that one may do the work of twelve.” 

A lawyer lias sometimes to do the work of a detective to obtain material 
for his cross examination and emulale Sherlock Holmes. A young girl brought 
a suit for pcraoniil injuries alleged to have been caused out of an assault by the 
accused while he was <lrunk. In order to prove her resulting disability, she 
stated that she had been contiued to her bed continuously for a month 
immediately preceding the trial, Her tearful eyes and her coquettish behaviour 
in the court would have resulted in a verdict in her favour but the lawyer employ¬ 
ed a number of detectives to shadow her movements before the trial. They 
reported her activities in minute details. The cross-examination began as 
foUows: 
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Q. Now Miss La Verne, how did you spcml your finio Just Tliur.s.kv 
ing A. I was in bed of course. ' ^ 

Q. Did you have anything to drink ? A. No, I did not. IMy doctort II 
me not to, 

Q. Do you know Percival Apjohan ? A. Why, yrs, T (io. 

Q. Did yo see him Thursday night? A. No, I don’* ontortaiii in™ 
bedroom. O) 

+ 1 , 1“’’^ fraJ'Wy, Miss L Verna, wcrcn,f you will, Aniolm ,i 

the Golden pheasant Cafe last Thursd.iy evening? A. W<‘11 1 irui'ss T ^ 

put I— * ’ I 

you danced there untL 2 A. M, didn’t you ? A. No unswi r. 
you had eight cocktails, didn’t you ? A. No answer. 
yousatwithMr. Apjohn, the third table from I ho floor, .lid you noH 


Q. 

Q. 

Q. 

A, yes. 


i:zzv;V'\ " t ' ‘"i 

gmtral Wuol in the Witness’Ll mlv iff™ n'''’''T ’f'"''' 

be bmlt which may ultimately destot^ the artv'.rl™’ TL'i ‘ "..''Jl"''''''"'* “1 

must realise that he will be kecnlv a ^‘ 1 *( nrv a witness 

inquisitive and determined lawyers who ,bo uncU r oloso survoillaiipcof 
or involuntay change of exore^i^inn wK’ u pnLionlly for I hr word, grstum 

CoumeltopLSSLLliKVs^Ss: StLt'- -IV'"r “■ 

conversant With the atmosphere of a LLi- . * b(> witness, s urc not 

courts. They are not used to a bullvinn /.. *^°°**' particularly in our modern 

the witnesses should be taken to thecxiuim ation. It. k atlvisjible that 

w^a he istagweevideL™ Tto Sa b. r«re llic da, 

might seize him and ruin his testimoiiv TT****‘^* biu'k fovrr whicli 
got a privilege to ask questions friL ‘‘bo be told 1 l,,it t he Judge 

if he !s puzzled by a question he should demand tk!t 

him and thus he will get time for quest urn be repeated to 

bj' some lawyers is to ask the witness whoH* 1 trick omployeil 

o*.a. The witness very often blurU oTuhaS^^^ ^ «buy to Jny 

anybody. /IheCounkmakes over to 

denounces bis testimony by saying that out of it, and i,, arguments 
Witney did not know that he was a whL^^TH l»J'‘»l‘ieed him as o 
exammation is generally to this effect : orcurrence. I’he cross- 

Q- you talked this story over wifK + 1 -% i • 
you? A. No Sir. ^ with the plaintiff or his attorney, did not 

the alley ? A. Nabout what you saw there 
"l » tbb .dey, whom did yo„ ,e,i oh... 

in the alley that night “ =“g>e »onl about wlint yon sM 


in 


it ? 
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Q. Tell the jury then how counsel for the plaintiff knew that you could 
testify to anything about this case and why you were subpoenaed here. 
A. Of course, there is no answer to this question. 

Preparation in Criminal Oases 

In my vast and varied experience of erimijuil trials and criminal appeals 
I have noted with regret that several cases bear the imprint of non-prepaiMtion. 
The result of the case would have been quite otherwise, if preparation had been 
made on scientific and methodical lines. Some criminal lawyers are obscessed 
with the idea that criminal la'.v is nothing but common sense, of which they 
have abundant store and study of case law on the subject is a sheer waste of 
time. One such case occurred in my presence several years ago. The lawyer 
practising on the criminal side believed more in pomp and siiow and pomous 
words. His idea as to how to become .successful criminal lawyer was to entertain 
the police oHicials, to b • frimdly with /.aildar.j and lambardar and occasionally to 
give party to the Magistrates. lie tlu.uglit ilial books and digests were useless. 
One day, he was qiicstioiied by i. jiinior eonnscl thus; “ A .strikes li with a sela 
(instiuincnt with or pointed sj ike) in the stomach, causing an injury ‘ deep and 
B die.', after tliicp days due to blood po'soning causci! by the dirty end of the 
instrument. Wli.il is the olIVnee committed?” Isow llie countenance of the 
leading lawyer bcg.in to change and in a eonfused iiiaiiner lagan to say : “ The 

offence may fall under S. JlOli or S. .‘12(5 or posobly S. .‘i^ t 1. I*. C.” when prcs.scd 
hard with volley of qiu S'ions about the injury In ing caused on the vilrtl pact 
by a piercing we.ipon, he bliirled out th'.t it might amount to mnrd' r punishable 
under S. !302. Such is tlu* condition juevailing amongst iminy lawyers. Those 
who are entrusted with ihe life ami liberty of subject for a fee should not play 
with their life but rather givt a good jiccount of tlum .elves by giving them a'l 
possible Icg.il help. To thuit, I will say that law is not a bctl of roses. It is a 
jealous mistress and nuut occiij.y ino.st of jour lime. 

The following hinis may prove useful for preparation of a crimintd 
case:— 

1, Study linsl inforniittion rt'i)oi'L carefully and find out the omission of 
names of accused or witnesses, the dehiy in making it. llie improvement luadc 
in the story, tin; part assigned to each accused, the lavourablc points in Ih" 
F. I. R. on which theory of High of private defence, provocation, eocideul mistake 
of fact or any other d( fence can be developed. 

2. Study the clndlun or final re[)ort under S. 17:{ Cr. 1*. tb carefully. 
Majority of lawyers IrcaL this important document as merely a matter of form or 
surplusage. “ The concise .statement of fact ” in CTitry No, !) in the challau is 
the chief pivot on which the whole pro.sccution ri'volvc.s. If there is a delect in 
the challau, no amouiit of credible cvidrmci' can sei'ure conviction against your 
client. What arc fatal defects Sec: 

(For law on the snbji cl of challan sec Vrem’s law and method of Police 
Investigation 1947 Chapter 2(5.) 

8. Analy.se the Medicid Ccrtilicati' and Postmortem report. Find out 
whether injuries described therein could bo caused by the weai)ons which your 
clients are alleged to be armed with. It is a eommon l.dlaey amongst Doctors, 
Magistrates and Lawyers that they treat entling of bone as grievous hurl. 
According to the tlelin’ilions of grievous hurt fracture of bone is grievous injury 
and not merely cutting of it. 

4. Tabulate the intorcsl of P. W’.s, whether thej arc friends or relatioms of 
complainant or cncmical to your clients. History of each witness must be 
traced. 
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5. Study the time and place of occurrence*,—whether there was suffiden 
light or opportunities for identification, whether llic prosecution 1ms shifted tin 
scene of occurrence and with what object. 

6. Always obtain the copies of the statements of witnesses to police unda 
S. 162 Cr. P. C. inadvance and note the (liserepniieies in their statement! 
inter se, 

7. See, how far you can go with the prosecution and at what point 
should bifurcate and prove your defence. 

8. See, how far your defence evidence will lit in with ilie eireuinstanca 
alleged by the prosecution. 

9. Study the chemical examiner's report throughly and liud out whit 
advantage yon can derive from it. 

10. Carefully plan out the statement which the accused has to make. A 
number of good cases have been lost by making indiscrci’l statcnu'iils under s. 31S 
Criminal Procedure Code. Isn’t it preposterous for aceustd lo plead alibi ot 
ignorance about tlie incident, when he bears as many as half do/ni in juries on his 
person and unimpeachable liable evidence implicates him in the criiiu* ? It isfoi 
the lawyp to advise him to plead right of private defence and lake full adveuto 
of the injuries sustained by him in the light. To say “ no ” to all (pieslioiis pul 
to him is only a deplorable legacy of the advocacy in the iiasl, and .sooner it u 
done away with the better. 


unAriniU 4 


A Become a Successful Cross-examiner 

to be successful iiv cross-examination a counsel must liave a tliorougli 
the human life and pcculifiritics of pfirticular classts 
nwPT always think himself to be a sludciit of law awl 

tbit n self-sufficient, because it has long In'cn observed 

Hrc in gcVu*r.d the must 

no case is toa ®*' pretender to legal knowledgt, 

usudlvDiidethemselvf^w-lv,*-^^'^ ''- ‘^'®®'®trous. Men of unleth-red ignoraiu:! 

termed “false fact’’and bliSirpu^^^^^^^^^ 

... “v pursue ttie same erroneous system, 

ought toTSsivelfaTaw*^ and thinks the world 

speedly discovers that the world ^ 

more important individual than bo TO and that he is noli 

tion. He speedily Covers 

inexperienced and too young otWsT? him 

prefer practitioners of 

obstacle to his suc?eL Ld he 

him for all the labour and excensp-s bf b public would reward 

does he know that every oS memb!^? If of I"** ‘"t- 

to contend with and only surmountA?!k P^,ofession had the same diineultlcs 

tional morality. He does not knom+u + 

of all the pleaW, recreation or amusempn^^'^fdcprivi'd himself 
The young lawyer should always take h If engaged in his study. 

and more time he devotes for the ™otto that 1 iw is jealous niisLreis 

law ill that branch of the case the «ludv of the 

successful he will be. If his fame i-f«lie will acquiri* and the wort 
mcreases without an artificial heln—it talent and merit it regularlj 

Am*. “‘"e« “ it piojHBes, Vim itfxH 
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“ A successful advocate must be a voracious reader, at least at the boffinninir 
of his career and an indefatiguable worker. Lord Eldon said that in order to become 
a great lawyer one should ‘live like a hermit and work like a horse.’ The subject 
of law covers a vast field and the advocate must try to master the general 
principles of every branch of law. Without this knowledge he will not be able 
to strike upon the particular points which may be necessary to deal clTeclively 
with an individual case. It is a mistake to suppose, as some people are somctmics 
heird to say, that previous study is not necessary as the number oi Digests and 
Reports or text-books now-a-days being numerous, the necessary knowledge c.iu be 
gathered at the moment when a particular point crops up. Such books c.iniiot 
be usefully coi suited, and appropriate references cannot be found out, unless 
good use has been made of them by previous study. Further, unless the aclvocat-' 
has a thorough gra.sp of the leading principles of the liw on the ]);'.rticul ir poiiu, 
reference in text-books or digests are likely to mislead him and he may stumble 
upon cases which really go against his contention. The advoc.ite has to deal 
mainly with human nature and the acts of men. A man with a deep knowledge 
of human nature is bound to turn out a successful advocate whatever his c.dhng 
in life maybe. Common sense is another virtue which is a passport to success in 
every profession. The greater the common sense, the greater the chance of success 
at the Bar. There may be an element of chance or what is commonly knowui 
as luck and oppcrtuidties m ly occur in a man’s life which when t. ken at the tide 
will make him famous. But I should think lliat a men wlio has not eipiippcd 
himself with the ingredients that are necessary to bring success m a iirolVs'^ inn, 
will not always be aide to take full advantage of the oppo'lunilic-) when they 
come to him. Lord Sinha was asked often and often what it was that inadi" for 
success at the Bar and he could only an.swer,—“ I don’t know.” Me says : “ 1 
always come back to my first answer that it is difficult to know what it is that 
ensures succc-ss at the Bar. Thf re is a good deal of chance in it—a good ocil of 
what we call luck, but I should be sorry to think that success is purely accidenlal, 
and that the Bar is, like marriage, a big lottery.” 

The subject-matter of litigation being of infinite variety, an advocate should 
try to have knowledge of every brain h of learning. A very good knowledge of 
law only will not enable one to win laurels at the Bar. No'hingis more liclpfiil 
ill I he profession than general culture. Interesting knowledge on n varii ly of 
subjects can be gathered by regular reading of newspapers and peiiodie d-. (f 
different kinds. The latest scieuLilic discoveries and achievements em be le;riil, 
by such reading. Scientific a-nl technical knowledj'C is of great use. M oiy eas's 
cannot be properly dealt with and witnesses cannot be cross- examined witluuil a 
knowledge of medical jurisprudence, physiology, criminology, iiolilical, economy, 
principles of engineering, book-keeping, electoral laws, rules of meeting, inereanlde 
usages, finger impressii ns, handwriting, and a host of other things. In short ii 
successful advocate should be a man of wide culture and study. Mr. K. D. Sfalland 
in an article in the Minne,sr)tu Law Review, Vol. 14, p. 44, wri*<‘-’; “ Tlie 
work is intensely interesting; no two days are ever the same; lUe ae'iv’ 
1. wyer is constantly having new experiences. He is daily aequo mg la w 
k^iowledge about a great variety of things. During the average w^ k b ‘ 
probabij’’ learns why stucco cracks; how bricks arc made; what iho 
■■’igreilients of a certain chemical compound are; what the oau^e of John 
Doe’s insanity was; what may bt ihe ultimate results of a certain iliseasc ; 
what started John somebody on a career of crime; what the Insiorj of a 
cirtiin Wf'l-known business enterprise has been; the real inside .slury of 
how Joe Jackson actually i. adc his money; what a really noble elmraeler 
so and so is; and what a detestable crook the .swcet-smiling someone el.e 
is; what is actually the book value of the oominoi) .stock m the VVlmo/as 
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Company ; and on top of this he probably hrars fhe ooiirid<'ntiiil oiitnn, • 
of a story of ac ual fact that would make many a book of (1?^ ?? 
decidedly anaemic. ’ iiclion loo|[ 

In order that he may plead successfully, the advocate mnci i 
thorough grasp of the facts of his case and this can be acnii^^od n rV 
a diligent study of the cause he undertakes. These fictsarc tnho fi" ^ 
from the statement of the client’s case, the cvidciuVa II c 
surrounding circumstances. They are the found at. os 'of t 1' . ' 

draws his inferences or conclusions from them and build' i '.*’'g'*’*’^'*** ik 
on them. If the contest is fought soldv no,, o,Lr 
expect to put his client’s case fn the b^st Vlit^ 
them If it is a question of law, he must iet ■ 

which support his point of view. ® ^ principles of Ian 

0, 1 "I'o 

out a plan for presenting them in tL h/ft ‘bought and chiilk 

undigested materials will coSe him „nd l ’ oi 

step and bu-gle if they arTnnt n ^ r 'd ever 

of expression follows lucidity of thought*^ UnlcsriT'* beforehand. Luriililj! 
properly investigated and arranged thp. od i • uinleriids arc 

unimpressive. He must eliminate the' *^8? ’"‘’“•'erent 

sift the truth from the untrutr unfold hi! 
logically. Facts or circumstances that shed r clearly and 

controversy can only be found out bv elnL !? '* • "" *“ 

irresistible points are discovered thL ihn when the 

uo less important than the knowledS rf fac/« <l'c facts is 

a case m the best form is 00^5 the secret 7’^“ 

it can only be acquired by perseverance Ld eTperi^ advocacy and 

W ^pooted difficulties have loni® i 'Vitnc.sscs have 

§STX4:L^tr''FtS 

ordmaiy situations. The tide hlltl ‘toping vvitli sued ext • 

thT^imericadfiT f moment. Mr ^Hdl <i remedy 

the c^dge^f® of-cdiafe thus ^ M... h.tol 

Tvill tacklfev^ry p?obi;m® "”^of the bulfy but ,•« 

the whys and wherefores the7?^^°d P'®®«“ted; invtstigi'to /‘“‘J 

is only fte LS? of Zr "tad “ «• 

M £!«■ - 

“Tb^. great defect with to„ T 

f mg, or by eloquence, 
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But where one succeeds through such methods, hun In is fail. Foi liue 
success at the bar can only be attained by sitisf ictmy kuowl .Irc of the 
facts and the law ” (quoted in Aiyar’s Professional Ethics, pp 13*).110). 

In a recent article m the Stiand Migizme Lord Birkenhead suiiiuaiises 
the equipments of an advocate thus (1) He who would peisu ide others 
should (if it IS by any means possible) bel eve in the cmusc he pleads 
(2) In legal nialteis this counsel of ptrfectioi is not alva>s iiLiiiibte, 
theiefore he must do his best without it (3) Before he b gins to spt ik, 
he must completely understand his thesis and th^ ordc and logic ol his 
presentation. (4) He must present it with every gift of rli'toricil art with 
which his education and cultivation h ive equipped him Symp i Iiy, hum inity, 
irony, invective emotion; all will contribute congruously to Ihe evolution 
of the technique of the perfect orator. Such a one cm cisily bv. co.ictived 
of one who has inherited great iiatuial gifts , such o one \\ 11 not do 
justice to those gifts unleis he reinforces tlierii by intense siudv ol the 
facts of every problem winch he cxunines ind unless he In-) kiii diun 
quality by a close and zealous study of the inidus of the chs-ne I iiid 
English advocacy as expressed both in written and in spoken Lliqiencc. 
(5) '‘And one other of practical advice may b’ added, I have laid tress 
upon the importance ol careful prepiration. To beginiuis iliis idv er is 
ot the first import ince. But of course it must be k disc I Liul men iie 
often called upon to raike important spLCchcs m tnninistiiic which 
render elaborate preparation impossible. The ait ol spoilt iIiruus dcbitc 
throws a speaker upon the resources of the moment, llow lir he ■.uccculs 
will depend upon the readiness of his tongue and wit ; but even more n|)oii 
the value and substance of that which is stored in his nimd Whilst ilnne- 
fore, I advise young men to think out bdorihnul all IIilu nnpoiLml 
speeches, I counsel them equally never to in gleet upon oceisions less 
critical, the practice of extempore spetch. The .iil must be ai'qniiwl, and 
can be acquired of thinking aloud with as little emb iir.issrnLiit and hUlc 
confusion as one thinks to himsell.” Set! Baikal’s Modern AdvocMcy. 

All lawyers have to labour hard and have to undergo gnat oideil in 

the begmning. Even Lord biuha had his days of dt|)icssi»n ind an\ioui 

waiting In a recent newspaper aiticle entitled “My Fust Bu f” lie says 
of himself: “When I bigau I had not got any Uaivcisity depee, 1 lud 

not passed the final examination lor the liar, easy us il was, 1 li ul iievi i 

been inside the chamliers of any practising biinsur or sobeitoi lo piacli- 
cal training and therefore knew nothing ol the pnetieal applieitioii ol 1 iw, 
I had never btcn a mciubir ol nor taken jiirl in my dcbili in any 
debating society either lu India or iii England. It is dillunll then fine lo 
conceive ot a man starting las cirecr it the Bar wiih nioie malequatc 
equipin nt than I did And nov when I cone to look luck those ni my 
many yens and coiisidcr the rashness ol a mm so ill piipuid, slutmg 
Ilf*" nt i place where h did not know a single pul ft* or b n ti i or 

solicitor, where he and lus family weie totally uukiiow i, it i ly nle un¬ 
known to p rsons wiio milter so fir is the busin ss ol biriisl r wis 

concerned—I can only wonder at lus aud cit} .... I'hmg-. di 1 a it look 
cheertui wlieii I stepped into the Bar labiary in Novtinlni 1 to > The 
Calcutta Bar was then the lUOiL crowded 11 ir in lulu and llicn woi ■ 
giants Bui there wis hesi les i luge n nnh i ol nu m ilov Ipiiuoisin' I’y 

Indian, who had been Irudpug li u i > iwu* u . t u •. md i t> 

Bar Library but had not ucvcedod n m iving my nn,iies lo i riuseln tr 
were the men with whom 1 came most m coiitiot nai tu all mipeossid 
on me that here there was little chance for a friendless stringer like me, 
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The prospect as I said was desperately cheerless ; huL there was nothiiw 
elae to do, for I did not know anything else which I could do. And tlius beg.inthe 
c-iBc-rless and almost hopeless, waiting at the Bar Ldirary in tlie company of 
more then a hundred equally hopeless inoinhers ofllu* learned 
brotherhood.” In the same article he describes the terror and 
nerv’ousness he felt and how he made a muIF of his first cam which was 
i owever an e®-par/c one, A young articled clerk in an attorney’s olUce named 
J'.dav Chandra Chakravarty who had been in the same class with him in the 
Presidency College and who afterwards became one of the cleverest atloriipys 
but died young, came to him and offered u brief. Lord Siiiha says ; " He 
camt to me one day afternoon with an undefended brief marked with the 
usual fee of two gold mohus (3Ji rupees) and wlial was usual—54 rupeus 
in cash. In those days it was almo>t unknown for an allonu'y to send 
such a brief with cash to a junior, who generally would h ive to wait till 
the next Pooja vacation to get his fees, if he got tliem at all. So the 
brief to me was doubly welcome, welcome not merely bee.iusi- it would 
give me the chance of opening my lips in Court but also bee mse of the 
casn which accompanied and which was sorely wanted. Do \ on think I 

XT el, “ i V® to nMk.‘.11, eloquent 

f ■ S that look hold of 

rt nf J i -as I was with practice and [iroeedure and the 
urt of speaking m Court, I was about to d.imn my whole future for the 
sake of 34 rupees badly though I wanted them. Anvhow I went hom 
uiat evening happy with my first fruits but at the s.irae time in morUl 

brief every line nf it m Court at the Bur with mysniill 

pnel, every line of it marked in the blue and in red and cverv word nf 

L'"if:y“jttS7ol^^ How'dl;:;:: 

tied the red tap 5 ml bpS TforJ T 7 7^® “'‘• 

ue case ! The Judge ^was L ln^ ^ 

ti;e Calcutta Bar no^t many ye'ars before «*' 

his time helped many a lime dog over the sthe TI ' n‘'i “ 
m due time and I vot nn wi+x u • T® ®“ ®,' 'vas called on 

up by heart. “ My Lord ” I said I I luul got it 

ar^p«tofmone5-lMtm;hefollowli,gctauL™?-°“ “ 

Hsa of That hb I^^s'up ^ 

I had begun, tiying to relate when ^how ‘’“i sentence 

money had been lent. But the TndiiB druumstanet's the 

Le hSid finished reading the affidavit nT for, by tliat time 

essea,tial thing in an undefended case as ^ summons, the most 

It was “ personal service ” to which nn learned, and liiuling that 

me as I was floundering along « Call vnii7^^st°^ could be taken, he told 
ACS'.. I d'd rot know what I was to dn I was at a 

to ..ring his witness who might or miSt ™y attorney 

I Vo s to ask the court-peon to oblige^me bv “^® whether 

a:.a n.aki g jim come to the box But annir witness 

I'l the matter, for as I looked behind 
sranaing oehinj me, the witness was alreldv ^in 

question.” But bofore I cLh attorney 

^ . *-sd handed over the promissory note ann« ®°’ Judge hlin- 

witnes. asked him, “Was that siLd in P’^int to the 

and toe witness gave his answer. Before I defendant ” ? 

I could say anything, the Judge 
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asked him further “ What amount is now due for principal and interest ? ” 
and the witness having given his answer the Judge again took the bit 

between his teeth and said “ Decree for rupees so iiiueli for principal and 
so much for interest etc.” He turned to me and said “ That’s all Mr. 

Sinha,” and I knew with relief that the ease was over. So, that is my 

experience of the first case I conducted in Court, if it can be said at all 
with any truth that I conducted it. I left the Court thinking that I had 
so conducted myself that there would be little chance of a second case 

for me. But apparently it was not an unusual experience because niy 

friend the articled clerk came round to me afterwards and said “ You see 
now how easy it is and I am sure you will feel more happy when I 

come to you with the next brief.” Bui it was a long long time before 
the second brief came, and longer still bci'ori' 1 felt a reasonable degree 
of confidence in myself.” Quoted in Sarkar’s Modern Advocacy. 

The first duly of an advocate is that he .should be a gentleman. lie 
should not be quarrelsome and fall foul of the Bench, and forget his duly 
to otliers. It was MacauUy who once said of the paid advocate, Unit 
a man had only to put on a wig and he could say and do with iiupumly 
for a guinea which no geutleiuan would permit himself. It is tlie 
instincts of a gentleman and the respect for his profc.ssion that 

will protect an advocate from allowing himself to be made a tool 

in the hands of his client wlicii crois-cxumming witnesses .to credit. 
Cockburn, L. C. J. said : “ The way in which we treat our witncs.scs is 

a national disgrace and a serious obstacle, instead of aiding the cud of 
justice.” ” In Court, in his ollice, in society, at home, let him never 
forget that he is a genllem.in, and that he belongs to a highly honour¬ 
able profession, tlie dignity of whieh he must sustain. I.iet him be sure 
that no word escapes his lips which he would not rcjical in the presence of the 
most genteel company, and by being thus guarded in conversation, he will acquire 
an elegant style, uudisligured liy eomiuoa or course expressions, whieh will be of 
incalculably great advantage to him in the practice of tlic law, especially m the 
conduct of cases in Court, in tlic argument of cases and in tlic examination of 
witnesses” (Ilardwickc, p. 45U). 

All round honesty and integrity arc virtues which have a very liigli place in 
the legal profession. They give strength to an advocat: and enable him to c.ini 
a reputation which inspires contideiice in the tribunal and the elient. Honesty 
does not mean uprightness only in money transactions, iiiipprcssimi of the real 
situation of a case from the client in order to make him iiglit for personal g.iin, 
acceptance of more briefs than one can attend to wlieii c.ises are called on for 
hearing in Courts, a hint conveyed to a witncs.s, through a leading ipicstion, coach¬ 
ing a witness arc but a few instances of dishonest dealings. A dep.irturc from 
the path of honour and integrity can never lead to good results. Conviction that 
he is espousing a right cause, gives the advocate power, A guilty cunsciciicc 
unnerves him and makes him stumble at every step. Bufus Choate, one of 
America’s greatest advocates, once said: “I care not how liard Ihe case is--it 
may bristle with dillicultie.s—if 1 feel that 1 am on the rigid side, that ease I 
win.” Man has an innate sense by which he can discern riglil from wrong and it 
is not at all dillieult for an advocate to find out when a elient approaches him 
with a fabricated ease. It is always a safe rule to keep the wilnc.sse.s on the solid 
ground of truth. Sec Sarkar’s Modern Advocacy, p. 51. 

Cross-examination is generally considered to be the most dillicalt branch of the 
multifarious duties of the advocate. Success in the art as some one has said, 
comes more often to the happy possessor of a genius for it. Great lawyers have 
often failed lamentably in it, while marvellous sueeesi has crowned the ellorta 
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of those who might otherwise have been regarded .-vs of n inodioore grade in tli 
profession. Yet personal experience and the L'lnulati )u of oLIums trained in th' 
art, are the surest means of obtuiiiiiig prolioi->iii‘y in this all import i 
prerequisite of a competent trial lawyer. It rciiuires the greatest imrenuib. 
a bit of logical thought; clearness of pereepliou in general; i ilinite'patieiip 
and self control; power to read m'ii’-s minds inlnilively, lo judge of the' 
charcters by their faces, to appreciate their mol ives ahilily to net with 
and precision; a masterful knowledge of the suhjrcl mliter itself• on extrem 
caution; and above, all the instinct to discover the weak point iii the witnM! 
under examination. See Wellman on the Art of Cross Ex iruination p. 22-23 
_ A good advocate should be a good actor. The most <> mtious cross"examinH 
will often elicit a damaging answer. Now is the time for the grealesL sedf control 
If you show by your face how the answer hurt, yon may lose your ease bytlwl 
one point alone. How often one sees the cross (xani'iicr fairly stairinn-ed bv suck 
an answer He pauses, perhaps blushes, and after lie lias allowed the answert 
have its full effect, finally regains his self possession but seldom his control of 
the witness. With the really experienced trial lawyer, Mich answers, insleiid of 
appearing to surprise or disconcert him, will seem lo come as a mailer of course 
and will fall perfectly flat, lie will proceed with the next question as if nothiJ 
perhaps give the witness an incrednlous smih*, .as if tosav 
Who do you suppose would believe that for a minute ?” Well man on the 
Art of Cross examination pp. 28-29. »»i-'>iiuiu on me 

in the science of advocacy 
W ithout Its aid, the most astute l.iwyer is powerless, whilst a iirrsou who riirlitlv 
obtains renown for his skill therem, becomes a termr to lying wU (.Tse^^ H 

*'.'1 

whilst the un^kilfnl Icstimony of a witness, 

at times reveal the truth * finrk; and though the latter may 

object of his attack It ic f. 5 BAnH 

question, a matter of some difflcilty owin^i^ S 

avoii the questidnfto *" 

danger, it is necessary to exercise matter. To avoid this 

put. They should be framed distiuctlv ’'®^®ction upon every que.slion you 
be considered before you pTthemtte 

a plan is feasible, as for inst>tiice whpn advisable too when suck 

the situation, to place yourseif moment mstruclions make you muster of 
wiinest. For’ thie enablL, ou iTwT'S^ “''"‘“"5' no nt IK 

while you may coiitmue the attack coniw of the situation and 

dmrlrd from the point of virw at S?. U''’ ‘“‘'-imy I-' 

The calm judgment you exercise under such mitiiiiiizeJ. 

notice with great clearnes anv flaws in the enable you to 

his attempts to avoid or conceal matters whintf^K'* anil lo delect 

take refuge in subterfuges Bv retainino ir. consider dangerous or to 

issues raised or a condensed I'ist of what analysis of Iht 

dispute, veu Will avoid the danger of flounflB^°'^^**if'^ main points of 

tne record with irrelevant matter. See Advocaov '^^*^** encumbering 

chapter 7 

How and Wliere to Begin thp nT^c. 

As a general rule, subject to such very rare • 

options as scarcely enter into 
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your calculations, you should begin your cross-examination with an encouraging 
look and manner. Remember that the witness knows you to be on the other 
side; he is prepared to deal with you as an enemy ; he anticipites a badgering ; 
he thinks you are going to trip him up if you can ; he lias more or less girded 
himself for the strife. It is amusing to mark the instant change in the 
demeanour of most witnesses when their own counsel lias resumed his seat, and 
the advocate on the other side rises to crosi-exaininc. The position and the 
countenance, plainly show what is passing in the mind. Either there is fear, or 
more often defiance. If you look fierce and stern, it is just what had been 
expected, and you are met by corresponding acts of self-defence. But if, instead 
of this, you wear a pleasant smile, speak in a kindly tone, use the language of a 
friendly questioner, appear to give him, credit for a desire to tell the whole truth, 
you surprise, you disarm him; it is not what he had anticipated, and he answers 
frankly your questionings.” 

In the cross-examination of a witness, wiiere should yon begin? What 
order should you follow ? Should you eirry him again through the narr.ilivc 
given in his cxamiiialion-iu-ctiii‘f, or begin at the crnl of it and go hack-wards, 
or dodge him about, now here, now there, without method '! ‘‘E ich of Lliese plans 
has its advantages ami perhaps eaeli should lie adopted according to the special 
circumstances of the particular case.” “Rut you eaimot determine whicii course 
to adopt, unless you have some difinitc design in t!i - qneslions you are about 
to put. A mere aimless, hapliassard cross-examination is a fault every odvocalc 
should strenuously guanl against. It is far better to say iiotliing tiun to risk 
the consequence of random questions whicli may as often wound your friends as 
your opponents.” See Wroticsley on the Examination of Witnesses, pp. lOlJ-lOT. 

There are two kinds of cross-examination, one arfiial cross-cxiimimtion md 
the other apparent crosx-examination. “An actual eross-cx iminalinn goes into 
all the facts witli determination and energy, is presistent and miiuitc, while an 
apparent cross-examination is one that avoids Ihc material points of tlic 
testimony, and is in reality an evasive examination designed to escape the 
dangers of an actual one. An apparent cross-examinatinn keeps olV on the edges 
and fringes of the ease, while an actual eross-cxamiiialioii goes into the strongest 
parts. The one is employed where there is danger in atlneking the strongholds, 
and a feint that will draw altciition to other points is the ohjeet designed In he 
accomplished. The other is employed where there is a real assault upon the 
veracity of the witness as well as where it is the ohjeet oftlie exuniner to show 
that the witness is midakeii, or to reveal liis motives, show his ignor.uiee, or 
bring out his slalcmciils for eonlradietMin. Wli-rc there is danger of doing harm 
by examining on really iirqiortant mat ter-., and yet it is felt that there must be 
something like an examination, lest it hoconelnded by the jury that the tesliinimy 
is confessedly too strong to be met, an apparent cross-examination is proper and 
expedient. Such an examination should keep away from the pninls of danger 
as much as possible, and yet it must not appear to be lui idle or urimeaning pro¬ 
cedure. (Work of the Advocate, pp. 288-28!)). 

The cheif difficulty of a counsel is where to begin nnd how to begin tlie 
cross- examination. No hard and fast rule can be laid down regarding the point 
from which the cross-examination should begin. Ronu'timos you have to start 
your cross-examination with collateral matters and Hometiines with the point at 
issue directly. Never begin your cross-exaniiiialioii wilh the weak fioiiit. The 
reason for that when you eoiue to think i f it, is very apparent. Wlien a cross- 
examiner gets up to put his question, the witness is more or less nervous. In 
many cases he has been told, “ Oh Wait until Jolm Smith rr .lames .Times the 
eminent K. C., gets hold of you, he will turn you inside out in three minutes." 
Well. Mr. Jones, gets up and the witness has some apprehension, he is a bit 
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nervous, he is unused to your tone of voice, find there is a poinplctc and sudden 
change of style, in the method of cros-s-examininij from the met hod of examina, 
tion-in-cheif. There is no time at all for him to ijct his cvidc'iiee in mind, and the 
first moment that you strike the weakest point of testimony under (licsc conditions 
you strike when he is least prepared for it, because, in a lew minutes, even a 
nervous witness Will re-gain his confidence, and he fci Is yon are not such a 
tremendous man after all, that you cannot turn liim inside out, that yon 
cannot smash him, and that he can hold his own fairly with yon, you ask him 

the same question in fifteen minutes after lie has become prepared, and he haj 
every thbg in his mind, he says “Yes or no,” and ‘I will expliin that toyotf 
and he will explain at once, whereas if he had been aitaelced in lli<; lirst phee 
and you caught him just at the moment when the smhlen eliajige opcuirti 
between the metohds of examination, you might have got the answer that you 
were seeking, and very likely a true answer, bceanse when a witness has limeti 
think, knowing that he is a witness there in favour of the man who ealjs him 
naturaUy and without any malevolence or withnul imywrong-doing on his 
part, his mind intuitively and unconseinuslv gets a sudden IwisI or him tint 
is very difficult to straighten out. 11 Cr. L. J. 81. 

Illustration 


‘‘Never begin your case with your weak points’, i,c., Ihi’ points on which you 
could be proved to be false. That will prejudire the (\)in'l s'fjfiinst )oii. Tins 
was an action for damages against a Railway Company for injuries eausod by th 
alleged negligence c.f the Company. Two years before this trial the s.uii/ca« 
had been tried, and the Jury had disagreed Hence tlu* new Irail. 

ck “an travelling on the defendants’ line belwcen Wapihng anil 

an accident through alighting unneeessarily at White- 

S whtSnwn i'll!! 

«ft Ih receiving serious injury t o his km-e. Maiithi 

cases aSf f 

affains/the eomnaTiv ^id slartinj}, ii 
against the company Negligrnce is near v always assumed and emitrihutori 

neghgence ignored; when it is not, the two n'egligency bee . !> r ■ ■ 3 
a rult^we ^lyTbll Unfortunately companies, a, 

whose evidence is open to som« ^»‘I-loy. and Ihmto 

strongest motives to give evidence on the mrtTf*th?r "’7 ' I 

shelter themselves from blame. Starting i’ffV employers, in order to 

the plaintiff’s counsel should have '’’T 

cli nt. But in this case the plaintiff’sLu?.Vl I verdict in favour of b 
trains,” said he, “on this line are alwav®'^”^!. Iioints. “Tht 

Juryman knew to be untrue. How theTl^rn^T’'^ ^♦•“■tcinenl that ever)' 

distrust ? could anything else be received without 


from an hour late for all trains tofortv and the time reduced 

Street. I would observe that these Whitechapel and Eiverpool 

them, so far as the learned counsel was cqtip **^7 c errors of judgment in statin! 
character on the part of those who instruetp?f- ’ , 

have been true and by no means improbahlp* second ,‘tatement iniglit 

f scertaining that it was not only untrae h, the counsel’s fault was in »«! 
And this is the proof. The train traveihd absolutely iiroved 

yninutes. Four mjnutes were always a quartir in to 

y allowed in the trains, beer use ll«| 
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had generally to wait some time outside the terminus bi fore Ihc} cru'1 ili iw 
up. In this particular in.stancc, however, it happiiu d thiiL there . i i 
to the train running in, which it did. The three minutes, therefore, we'c not 
made up by accelerated speed. 

Two false points were thus disposed of, as well as the jjrob.ibilitio'. fo which 
they gave rise, a serious matter for the plaii'tiff, as it roflccled o i ail .ti' a.bsc- 
quent evidence. 

Next, the plaintiff would swear, (so the learned couiisel said), that ic went to 
work seventeen weeks after the accident, but for eight weeks could e.ini only 
twenty-two shillings a week. This was another false point, which w mote 
unpardonable than the others, because on llic previous trials the pl.iiulilf swore 
that he was as well as ever, and earned the same money as before. 

Looking at the evidence-in-cheif, we shall see how poor a Lhiag it seims 
alongside of that brought out by the cross-ixninination. The ]tl *i'dill“ ei d 
work at half-past three, and wailed for a CDinpanion I ill between fo ir and live. 
He lived near Shoreditch Sliilion, and was to meet his wife at Whi eeli.ipel to go 
shopping. He had been drinking with companions one of wlioin was diuiik. He 
himself was sober. Ilis drunken friend did not Ifiivc him. 

Against this evidence, witnesses were calKil who liad not been (Iriiikii'-f. 
The plaintiff who was to meet his wife at Wliilcehapcl. look his tiekels for 
the station beyond. The inference therefore was, either tiuil lie forgo I ihe 
appointment at Wliitechapel, or that the appointinciil was unfiue. 

Next his wife never went to Whitechapel. 

One cannot help asking why this useless story wns told which had i.olhi g 
to do with the case. It was to account for a fact which lie could not aeeou'it 
for at all, or did not choose to account for. The value of it to the (k reaiLod ^ 
although worlhless to the plaintiff, wns that he had given a f<ilse re.i-vin fur ' > 
conduct, because he was afraid of the true one. It sliowid lhal lia\ing hook d 
for Shoreditch, he suddenly resolved, as the train slarted, to aliglii al, Wliue- 
chapel. Of course the plaintiff had to admit In cross-ix.imiiialuin that lie n aoe 
no inquiry about his wife at Whitechapel, fliiil wlieaal 1hehuspil.il he n-^k if 
the nurse whether he was sober on the night of the accidenl, lo which >lie 
answered, '■ No, you were under the inlliiciiee of drink. ” Therein’, is elr >■ 
verdict for the defendant Company. Harris, p. 4i8. 

The subsidiary rule is that you should not put malerial questions ,lni< I- 
way. Cross-examination being a duel of intellect, jou have Lo veil your ob|eel 
from the witness. 


Illustrations- 

“ If you are desirous of getting an answer to a particular queslion, do not put 
a directly. The probability is that tbc witne.ss will know your dilUeulty aial 
avoid giving you exactly what you wish. If not altogether struiglitforw.ird (and 
for such witnesses you should always be prep.ircd) lie will be on the alert, ami 
unless you circumvent him will evade your question. ” “ A series of quesLions, 

not one of them indicative of, but each leading up lo the point, will aeeomplish 
the work. If the fact be there, you can dr.iw it out, or if yon do not i-o I'.ir 
succeed, you can put the witness in such a position that from his very silence 
the inference will be obvious One of the greatest cross-examiners of our day 
advised a pupil in cros,s-exumining a hostile witnes.s upon a [loml ihal e ,is 
material, to put ten unimportant questions to one that was impoi 1'iii,, aid 
when he put the im[)ortant one to put it as tliougli it were the most uniin|uirl ml 
of all. And when you have once got tlic answer you want, leave it. Diver! 
the mind of the witness by some other question of no relevancy at all. There is 
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no occasion to emphasise an answer while the witness is in the box, if the 
question be properly put. The time for that will come when you sum up or 
reply. If the witness sees from your manner that he has said soniethin<i wh cli is 
detrmental to the party for whom he has given his evidence, un’ess he be an 
honest witness he will endeavour to qualify it, and, perhaps, succeed in 
neutralising its effect. If you leave it alone, it may be that your opponent may 
not perceive its full effect until it has passed into the region of comment." See 
Harris, pp. 57-58. 

“The line of opening questions should be remotely related to the subject 
and the witness should not be allowed to perceive the object in view. All 
suspicions in the mind of the witness should be allayed, so that he may be taken 
completely off his guard, The skilful cross-examiner may sometimes beguile a 
hostile witness into relating a version of the transaction which is wholly 
inconsistent with that told by him upon his own din ct examination or which 
is entirely at variance with what has been previously related by another witness 
called by the adverse party. In either case, the purpose of the cross-examination 
has been accomplished, the witness has either contracteil himself or else has 
discredited the evidence of liis fellow-witness. The ac'vi-rs.iry will be then put 
in the dilemma of explaining away the contradictions of his own witnesses," 
14 Cr. L. J. 20. 

As an illustration of the rule it may be stated that it is a dangerous thing to 
ask men if they have feelirgs of any enmity or any bias against another. To 
such a question witnesses invariably answer : “ No, we had a few words, 
but I am very friendly with him, and I would do him a good turn, he and I 
are not just close friends, we are friendly enough. ” You will some>imes g^ta 
woman who will be vindictive against her fellow-women, but there has rarely 
been a ease where a man in the witnessbox has acknowledged that he was living 
at enmity with the litigant in the suit. 14 Cr. L. J. 83. 

“Never risk under any circumstances an important question that is 
objectionable in form." 11 Cr. L. J. 79. 

“ There is the old theory, never ask a question unless you are sure of the 
answer, but that would destroy a good deal of cross-examination. That is not 
the way in which I put it. I put it rather that no counsel should ever risk an 
important question unless he knows and feels the question is proper .and right 
in its form, having regard to form only. I will tell you why this is a dangerous 
thing, counsel on the other side are waiting for an opportunity at every turn to 
ease off their client it he is in the hands of a skilful cross-examiner. Counsel 
gets up very often and objects; he is asked what is your objection? ‘Well, 
I object to the form of the question. ’ It may or may not be a good objection, 
but you have defeated, by your objectionable form of question, that which 
you hove been labouring to obtain for 15 minutes or half an hour. How did you 
do it ? The witness has stopped, but he has heard the question, and he is 
given a moment or two of thought, and he knows what you are driving at, 
no matter how cleverlv you have put it. And by the time you get back to the 
question, the witness has got his ‘ wind, ’ and you get your answer, favourable of 
course to the opposing party. " 11 Cr. L. J. 79, 

CHAPTER 6 

Rules of Cross-Examination 

The subject of cross-examination is one of very great importance in the 
conduct of law c-^ses because it deals with the separation of truth from falsehood 
and enables the Court to be seized of all the circumstances of the case bearing 
upon the issue. It brings out bias, detects falsehood and shows the moral and 
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mental condition of the witnesses. It corrobrrates your client’s version of the 
issue or weakens your ar vers ry’s case. It has been said, th-t lo a great extent, 
cross-examination is intuitive like music and p lintiiig. and whilst the amateur 
beginning his music or painting may not be very suec. S'-ful. yet he can achieve 
perfection by trairung. i ractice and ex[Hr.eiu-e. Tneie can be no hard and fast 
rules for the crO'js-eximination of wimessvs. D If leat kinds of witnesses require 
different treatment. A few types of witnesses have been dealt with separately 
in the following pages. Cross-eximinatiou is a mental duel between the counsel 
and the witness and therefore, a counsel has to adopt a number of tactics to elicit 
truth from the witness, 

David Paul Brown who was a member of Boston Bar published '•‘A Forum" 
in 1856 and has laid down nine ‘-Golden Rules for tue examination of witnesses” 
which are reproduced below : 

Rule I .—Except in indilL-rent matters, n-ver take your eye from that of the 
witness; this is a channel of communication from mind to mind, the loss of which 
nothing can compensate. 

Rule 11 .—Be not regardless of the voice of the witnes:; next to the eye, this 
perhaps is the best interpreter of his mind, Tiie very design to screen conscience 
from crime—the mental reservation of the witness—is often manifested in the 
tone or accent or emphasis of the voice. 

Rule 71/.—Be mild with the mild, shrewd with the crafty ; confiding with the 
honest; in-rciful to the young, the frail or the fearful ; rough to the rullian and 
a thunderbolt to the liir. Bring to bear all the powers of your mind not that 
you may shine, but that virtue may triumph, and your cause may prosper. 

Rule IV.—la a criminal, especially in a cipital case, so long as your case 
stands well, ask but few questions, and be certain never to ask any, the ans ver 
to which, if against you, may destroy yo ir client’s case unless you know tlio 
witness perfectly well, and know that his answer will be favourable, or unless you 
be prepared with testiinoney to destroy him, if he play traitor to the truth and 
your expectations. 

Rule F.—An equivocal question is almost as much to be avoided and, 
condemned as an equivocal answer. Singleness of purpo.se, clearly expressed, is 
the best Inal in the examination of witnesses, whether they be honest or lIic 
reverse. Falsehood is not detected by cunning, but by the light of truth, or if by 
cunning, it is the cunning of the witness, and not of the counsel. 

Rule VI.—11 the witness is determined to be willy or refractory with you, you 
had better settle that account with lihu first, or ils items will increase witii t.ie 
examination. But be careful not to lose your temper; anger is always ciLlicr 
the precursor or evidence of assured defeat in every intellectual treat. 

Rule F//.—Like a skilful cliess-pliiycr, in every move lix your mind upon 
the combinations and leiations of the game ; partial and temporary success may 
otherwise end in total and remediless defeat. 

Rule VIII .—Never undervalue your adversary, but stand steadily upon your 
guard; a random blow may be just as fatal as though it were directed by the 
most consummate skill, the negligence of one often cures and someliiiics renuers 
effective the blunders of another. 

Rule IX .—Be respectful lo the Court and to the Jury, kind to your colleaguei, 
civil to your antagonist, but never sacrifice the slightest principle of duly lo an 
overweening deference towards cither. See Chapter on “Behaviour of Counsel 
and Judge.” 

Subsidiary Rules 

Besides these there are some subsidiary rules which will also help the counsel 
in the difficult task of cross-examination. 
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Rule 1 .—"Never commence cross-examination of a witness withcut the W 

p^L■p!l^^ 1 ion and without posting yourself with all the necc >ssary details concem 

ing fhc wilness and the point on which he would be called upon to depose” n 

Cr. L. J. 77. See separate chapter on “Preparation of Cross-examination aal 

Ex imination-in-chief.” 

Rule 2 .—“Always attack the witness whom you are cross-examining in the 
weakest point at the opening, unless it is some complicated matter involvino 
long accounts or something of that kind.” 11 Cr. L. J. p. 82. Always attack him 
where he is least prepared. Ibid. See separate chapter “ How and Where to 
Begin Cross-examination.” 

R'‘le 3 .—“Do not begin with your bad witnesses. Begin with your best.” 

Ri le 4 .—“Do not cross-examine a witness merely as to character severely, 
Ntvi.r attack a man’s character unless you have a record of it.” iSee separate 
ch.ipter on “Character of Witnesses.” 


Rule 5 .—“Do not make too much of immaterial discrepancies. The cross- 
examination for immiterial discrepancy in conversation is generally useless" 
(for explanation of tnis rule, see chapter on “Discrepancies.”) ’ 

Rale 6.—“Do not examine a witness in a language which is much above the 
level of the witness, A counsel should always keep to the level of his witness. ' 
11 Cr, L. J. 31. See separate chapter “Avoid Legal and Techuieal Expressions.” 

Rule 7.—“When the offence is only technical, do not cross-examine much. 
Want of croiS-examination may be made up by argument.” 

Illustration :—(i) In a breach of promise case the defendant, Scarlett’s 
client, had alleged to have been cajoled into an engagement by the plaintiff’s 
mother. She was a witness on behalf of her daughter, and completely bafBel 
Scarlett, virho cross-examined her. But in his argument he exhibited his tact by 
this happy stroke of advocacy. 

“ You saw, gentlemen of the Jury, that I was but a child in her hands, 
what must my client have been ? ” 16 M. L. J. P. 174. 

Rule 8. “ Iry to reduce the gravity of the offence, when it is proved to the 
hilt. It is not always given to counsel to obtain absolute success. The offence 
charged against the accused may be a grave one and it may be fully and fairly 
proved. In such cases it would often be better for counsel to content himself 
with trying and reducing gravity of the offence in cross-examination. 


^ Illustration.: The prisoner was indicted for the murder of his wife, and the 
pruiCiual evidence—if not the only evidence—against him of wilful murder was 
the deposicion of the dymg woman. Without this there would be no conviction 
lor the capital crime : with it no defence. The statements in the deposition were 
closely compared and contrasted, when it was found that in many not immaterial 
p .rticul .rs ■tu;y contradieted one another ; so the deceased wife gave some 
evi.le.ice in the prisoner s favour which no re-examination could affect. The 
aepouhon stated that the woman was “in bed had been to sleep, and was a 
litLC the wo;se for drink; that her husband cane and threatened to throw her 

out of tne wmaow, that he took a knife from a drawer, and said he would kill 
ner. He then s^uck at her; she stooped, and afterwards found she was wouu- 

ded. He said ‘You have only a few hours to live,’ and that he sent for a doctor 
and a poiiceman and gave himself up. 


Tne woman’s physical and mental condition were not such as enabled her 
to make n clear or connected statement It might have been hers, but if not as 
to ev-ry word entirely hers, it was not her statement at all. The^e were pauses 
between tne words as she spoke, and some of them on being examined were by 
no means proved to be the actual words uttered; only words to that effect! 
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cross-examination, of the policeman . . ^. ., 

Q. “ Did he say he was sorry ? ” A. “ He did, Sir. 

Q. " What did you say to him ? ” . ■ u* ^ 

In the circumstances this was a proper question ; friendly 

been most dangerous. Bat the polieeman was known to hare been fnenav 
with the prisoner ; and besides his cross-examination was upon p 

A. “ I said to him , ‘ What , killed her , Jim ? 

“ ‘Aye’, he answered ; ‘ it is too true.’ ” , . i „ ’* 

“ It required little skirmishing after this. «filing ’ 

TheprLnerwas proved to be a man ^ 

and industrious ; and the doctor’s f‘dence was to he ^ th^ R m 
have been done unintentionally. A verdict of manslaughter 

Buie 5.—“ If the witness is enthusiastic or exaggerating, ^1!°^ i“™Og*°ggpajate 
erate the matter until the exaggeration becomes apparently a s 
chapter “ Of Exaggerating and Enthusiastic witnesses. 

Rule 10.-‘'Bo not cross-examine a moderate witness severely. 

Illustration.— An action was brought against a lessee for ^ 

witnesses for the plaintiff had proved a ^'^‘^^g^^vated evils, sufficient 

of wind tightness and water-tightness, with □ - og^ restrain his powers of 

to raise the expectations of any young counsel , jgj g, and if a 

cross-examination. In this case witnesses were ham w^ 

few immaterial questions had been asked in been a conflict of tes- 

have been done to the plaintiff’s case. There lowest 

timony, and the Jury would have Instead of that 

estimate of the defendant and the highest claim o ® J ^ in the follo- 

the enterprising counsel for the plaintiff proceeded to cross-examine m 

WRae^for defendant had said that the house was in a fair state of tenanta- 
ble repair. This was the cross-examination. 

Q. “It was in a splendid condition, wasn’t it ? 

(Imagine such a question after the moderate 

imagine, if you ca’’, that it is cross-examination). A. , i y 

a splendid condition. I said it was in tenantablc repair 

Q. “Then what has been said by the witnesses for the P P 

gination?” A. “ I don’t know about pure imagination. I know it is a got up 

’ HeL, you oierve, the wituess, like a thl 

on Advocacy, p, 302. n is n 

Buie li.—“Do not press an unwilling or reluctant witness too ' . 
danger Eot to be lightly regarded, that of periistmg m ore sing a 
arietant witneea. “‘When-you find a evrien^^^ 

you seek, and you have drawn him as near to the point a y P 
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his being drawn or driven, it is always dangerous to attempt to urge him further 

If you have nearly got an affirmative, and you press him over much, you m-v 

irritate him into giving you a direct negative. Harris’ Iliuis on Advocan 
XIV Ed. 1911, p. 48. 

Ride 12 . —“Do not fish out uiniecccssary information in cross-examinatioD 
Never ask for mere information from a witness under errss-examination, because 
if you do, you are sure to get it to your cost. 11 Cr. L. J. p. 82, ' 

Illustration:—A man who crois-examiiies well upon lh.at which he kno^s, oi 
has reason to believe he knows, or that he tliinks exist, and who cross-examines 
well upon that point, is doing his whole duty lo his client and to his solicitor 
but the man who veiicurrs into an imlaiown field, the man who goes without a 
lantern to his path will find tliat the first hc'^d that runs up against the treeis 
the head of the cross-examining counsel. That is so by the reason of the 
circumstances. I do not care who the witness is. Take the fanner from the 
plough, take tin mechanic from the shop, and put him into Uie box and ask him 
to tell a story—tlnse man, generally spe.iking, although they look simple, and 
they are simp’c in their ideas, and they are litiiiled, perhaps in their knowledge 
of many things—these men in nine casrs out of ten, make the very best witnesses. 
Why ? B-'cause they are generally familiar with all the ins an 1 outs of the subject- 
matter, because tlipy know the ways of living, the methods of life, the 
peculiarities of that kind of life, and they know what is likely to have occurred 
under a set of given circumstances, they are more familiar tlun the counsel. 11 
Cr. L. J. p. 83. 

Rule 23. —“Never begin lo cro'^s-examinc a witness without purpose. Never 
put a question in cross-examination without being able to give a reason font'' 
See Harris’ p. 58. The most 'fifficult thing lo learn in conducting the c»se is 
“What ought not to be done.’’ Hams Hints on Advocacy. 

Rule 14 , —“No question should be asked without an obj.'ct. The witness should 
not be interrogated aimlessly, and it is far better to ask loo few than too many 
questions. Ihe mistake is often made of bringing out atidilional evidence la 
favour of an opponent upon the cross-examination, without impeaching the 
witnesss credibility.’' 14 Cr. L. J. p. 19. -It is a good rule never to put a 
qu.stion in crces-examination mikout being able to give a reason for if.’’ 

“When you have once got the whole, remember that ijau can have no more, 

The first question which a cross-examiner has to put himself is whether he 
should cross-examine at all, whether there is anything which has b^en deposed 
to in the exaniinatioii-in-chief against his client, which has to be set right in cross* 
examination, ihere ought to be no cross-examination merely for the sake of 
such examination. Many young barristers think if tney do not croiS-exaniine, 
they are showing their inability to conduct a case; that their clients will think 
little of them, and what not. A counsel who is worthy of the name wJl discard 
all such thoughts, and stand fast to what may be called the rules suggested by 
common-sense. ° 

Ihe most difficult thing to learn in conducting a case is, vohat ought not to be 
done. If you are not quite settled whether a particular question is to be asked 
or not, as a general ruie, you inust choose not to risk it. When in doubt what 
question ‘to put in cross*examination, put none. Never run an unnecc'sary risk; 
and the case must be desperate where any risk should be run at all” See 
Harris—iv, introductory. 

Rule 15.—“Stop cro3s-ex*tmination when you have got your point. Do not 
proceed further than necessary.” 11 Cr. L. J. p. 81. ^ 

“There is danger in asking too much ia cross-examination and it is infinitely 
better that we should a>k too little than too much.” H Cr. L, J. p. 82. 
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“Many casfs are lost by lack of proper eross-examination, but more cases arc 
lost by too much cross-cxan ination.” 11 Cr. L. J. p. 73. 

“When you get vour point keep it and don’t h t it go until you are thorough 
Tvithit.” llCr, L. J. 73. 

“Never cross-examine .<^ny more than is absolutely necessary. If you do not 
break your vritness he breaks you ; for he only repiat'i over in stronger 1 ingua.-e 
Ms original storv. Thns 3 'ou on'y give him a second clvince to tell hU story to 
them and besides by random question you mnj' drnw out something damaging to 
vatu’ own case.” Wrottesley, p. 99. 

“Don’t begin to cross-examine upon any point unless you have gn.)d ground 
for gaining that point, and st-^p abiolulely short when yon gain it. Let mo 
illustrate what I mean by that.” 

“A witness is called, and he is asked if he soid a certain thing upon a certain 
occasion. In many, many case', the answer of tlic witness is : 

“No I don’t rem mber^hat I did.” Ho .'sks again : “Well, think it over ; 
didn’t j'ou say so and so?” “I don’t remer ber. I don’t remember anything 
about it.’’ Cnur'sel gres about tliree questions fnrtlur, and the man Saji’S : “No, 
I never said it.” Now, that is a thi g that happens in almost every trial. If 
Counsel had been staisfied to take the want of ra mory, whilst it may h ive been 
against the contention of the counsel, it maj' not h 've been against his side of the 
case. It is infinitely better for comisel that a witness should not remember 
than that he should remember and swear point blank that he never said .such a 
thing. 20 M. L. J. pp. 300—370. For illustrations regarding this rule ,vee 
separate chapter on “Unnecessary and Rccklc'S Cross-examinalion.” 

Buie id.—“Never put unnecessarily various questions in order to please 
your client ”. Wliere the object of the client is merely to gratify his passions 
by unmerited abuse, by embarrassing or intimidating witnesses, of whose 
veracity he has no real suspicion, or by conveying an impression of discredit 
which he does not actually feel, in all classes of this kind, there is an imperious 
duty upon the advocate, who, ■while the protector of t>rivate right, is also the 
minister of public justice, which requires them to be repelled. 

Buie 17. — " Do not cross-examine in suclr a manner as to give room lo an 
effective and damaging re-examinatiou. Sometimes through small openings in 
cross-examination a large and effective re-examination raiy g.iin admittance. 
Harris ’ p. 107, For illustrations see separate chapter on “ llc-examiaation.” 

Buie IS .—“ Do not expect too much from your adversary’s witness. ” 

Buie 19 .— Never create impression in the mi^d of a witness that you arc 
his enemy or that you distrust him, even if you have to elicit something 
unpleasant from him. ” 

Buie 20 .—“ Bring out past history or some unfortunate incident in his 
life by some suitable apology or in a pleasant manner.” Wheie it is for 
cross-examination counsel to inquire into the past history of a witness or to 
speak about the death of a near relative or dear friend, or to touch some chord 
of sorrow, or to make witness speak about something unpleasanc for him to 
think or narrate, it is better to u e introductory expressions of deploring the 
necessity of asking question.?, and representing it as one of the unpleasant but 
imperative duties of counsel. ” See Cox’s Advocate : Wrottesley, p. 73. 

Cicero, in his defence of Cluentius, one of the charges against 'whom was 
that of having poisoned a son of one of the witnesses, shows how to approach 
an unpleasant subject like this. Referring to this cliarg<‘, he says :—“ I deny 
that this young man, whom you say died immediately after drinking from the 
cup, died on that day stall. It is a great and impudent falsehood. Look at 
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the facts. ^ I say that he came to ihc dii.ner unwell, and with iht imnrnri 
A some days after " 1 ? 

lather-his father, I say, who, from Ws paternal distress, would rise wJ 
place where he is sitting to witness agai>ist Cluentiiis if he h. d theSl^! 
suspicion of his guilt : he by his testimoiiey aequits him* But /adrlrpcc ^ 
father) stand up, I pray, a moment while, however paS .wT* *“ 
repeat this necessary evidence in the course of which 1 wi 1 not detain‘/ou l/°" 
you have acted more righteously in not suffering our sorrow to Kr ^ T 
charge against a man who is innocent. ” Cox’s Advocate ; Wrottesley?p 73 

22.—»Do not rush through your cross-examination. ” There is’nntM. 
more common with beginners than going too fast. They are freouent t 3 
the Judge that they forget that he has to take down the answers VVhpntt’ 
evidence ,s coming well, there is no doubt a great tempL?io^^ 
fast, but you must take care it does its proper work, otLrwise it will hp iV”* 

i. p“.is 

with success. Harris ’ Hints on Advocacy, p.^58. ^ cross-examine 

repeS^ow again.”"” ” favourable answer, do not gel the answer to bi 

argue your ease to the Jn“ ^rd^ef^sTo” 

Um ^in and again. &e Harris' HilbTn^t’oSerp.T”’”””^ “ ** 

groimd again Hai^m wnt ^ for the purpose of going over the same 

upon anX; pS -Mherlt it and at once go oil 

directing attention to’ the poQj’n; for the purposed 

has said, and very likelv iinoat ™ude, he willl qualify what he 

him noopportun??ofw^X/^^^^^^^ 

of your opponent, not yourlf See Kunk^mn^ f 

Rule 2 ^ oce Harris Hints on aAdvocacy, p. 73. 

Rule 23.- Never cross-examine your own witness. ” 

11, „ Ulustration 

which seemed pretty^^ci^Tupon the ^ conducting a case, 

was asked: ^ statement of the prosecutor. But he 

Q. '' Are you sure of so and so ? ” A. '■ Yes. ” 

n ‘‘5“‘^“/”^”‘5“h-ed the counsel. A. “Quite.” 
y. You have no doubt ?” A *‘Wp 11 j i t 

have not much doubt because I asked my wife, ’’’ ““s^ered the witness, “ I 
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Q. Mr. Justice Hawkins : “ You asked your wife in order to be sure in your 
own mind ? ” A. “ Quite so, my lord. ” 

Q. *• Then you had some doubt before ? ” A. “ Well, I m; y have 
had a little, my Lord. ” 

This ended the case, because the whole questi-^n turned upon the absolute 
certainty of this witness’s mind. See Harris ’ on Advocacy, p 87 

A cross-examination of one’s own witness may most unjustly bring about 
a disastrous result. A witness may get confused and although at first might 
feel absolutely positive, and be justly positive, yet, by perpi-tually hara-sing 
him, he may begin to doubt whether he is positive or not, and leave an 
impression that he is doubtful. Such q.jestions as; “ Are you qai^e surj, now ?” 
“ Are you certain ?” are cross-examinations and do not fall properly vilhin the 
scope of an examination-in-cheif. Harris’ Hints on Advocacy, p. 38. 

Ride “ Do not ask a question too bro-adly ” You slion’d avoid placing 
the whole point before the witness, otherwi'-e you may get it denied i i die lump. 
Harris’ Hints on Advocacy, p. 57. 

Illustration 

Q. ■' Were you present at the meeting of the trustees when an agreement 
was entered into between them and the plaintiff ?” A. “Yes.” 

Q. “ Will you be kind enough to tell us what took place between the 
parties with reference to the agreement tnat was then entered into between 
them?” 

This is an instance of verbosity, which shows that in putting questions, 
long-drawn sentences should be avoided. 'U’e more neatly a quesuo i is put 
the better, as it has to be understood not only by the witness burbvtli* 
Jury. All that was necessary to be asked might have been put in the i'ol.owiiig 
words:—“Was an agreement entred into between the trustees and the 
plaintiff ? ” “ What was it ? ” 

It will appear even more strange that after the answer was given by 
one witness, which was all that was necessary to prove that p irt of tlie c.ise, the 
question was repeated to another with additional verbosity. “Will you be 
good enough to inform us what took place upon that oc 'asion between the p u-ries, 
as nearly as you can, with reference to the agre ra-nt thitwis then, 
as you have statfd, entered into between them? Please til us, not 
exactly but as nearly as you can in your own way what his exact words were.” 
Harris’ on Advocacy, p. 42. 

Rule 25, When a witness has given some evidence in your f.ivoiir you 
should not discredit him by showing him unworthy of belief.” 

Rule 26. —“ Do not ask questions in cross-examination at random without 
an objective point.” 11 Cr. L. J. 74. 

niustratiou 

It is said of Sir James Scarlett, an eminent advocate and an accomplished 
cross-examiner;—“ His questions were always pointed, directed to some 
purpose, and often hit the mark. In cross-examination he outstrips all that 
qave ever appeared in the British Bar, not perhaps in one single quality ; for, 
while some have excelled him in strength and force, others have left him bi'hind 
in craft. His superiority, however, as an accomplished cross-cx.iniin r, as 
combining the best quilities for the office and making the best use of I licm at 
the best time and to the best effect, must, on every hand, be adaiitleJ. IIis 
brow is never clothed with terror, and his hand never aims to grasp the 
thunderbolt, but the gentlemanly ease, the polished courtesy, and the Cliristian 
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urbanity and affection, with which he proceeds to the task Hn u , 

m^scl.i. ft, the testimony of witnesses ^vho are strilinfto de. 

who'n he fmds ]t expedient to fasten a suspicion. He has "P”" 

most careful and cunning off their guard, by very behaviour frn, v! i tte 

infeed ‘hoi, security * Seldom hav he di,,or,ged 0 ™ ™^”,’'!'?,"''? 

,rd never by msult, ,..,d to put men upon the defensive by a hosdle .S'? 

he has always considered unwise and unsafe. Hence hi takes thLft,'^^' 

to examme, as il were, by the liand, makes them his friends enter, into “ 

conversation with them, encourages them to tell what wS hrle ^ ™“” 

purpose, and thus secures a victory without annearinp to enmri ^ ^ 
Wrottesley, p. 147. ^ witnout appearing to commence a conflict," 

Ruje 27.—“ Do not press a witness who refuses to .answer a imtor.'oi 

A refusal to answer or an evasion of your question, will frequentlv 
serviceable to you than words.” ^ xrequently be mote 

On such occasio.is, when assured of the advantase with wlnnh „ 
employ m >our argument to the Jury that reluctance ^to rlnlv ^ ^ n ““ 
after h.-.ving plied him fairlv contimiP to i • i \ 3"®^ will not 

tosutMythceourt,l“ituL, " rU,«7 , ‘ I ‘'m'- ‘‘"""S 

withdr. w and then you may surest ?iieh f'f ‘ soinelliuig more, jou should 
b, mo,t ud™,.la,eo’urto”1 S Tu a ^03’. ,7"}. fT^.^ 

advocates that they will have an anUver in wnillc I ^ ^ ^“““5 

forgetting that tL answS Lr^be iniuriou^^ 
suggestive of all that it is their^design to elict. 

immatokl'^Sons”* Always begiupith 

'"“"T poi^.: wilf ,.S3 
succeed, you can put the w«3tinuru3w™ S 7“ "“'.f 

the inference Will be obvious. One of the Latest c^io. fvT’ 

advised a pupil in cro^s-ex-TnuhL^ o ^ ®^®®'-exainincrs of our day 

material, to put ten unim^rtInt ® 

and when he put the imnort -nt importnnt, 

unimportant of all. Harr/Hints on AdvocacLp. Tt. 

and the wkne°ss Xuff n?t^ biTllowe?^ renaotely related to the subject 

suspicions in the mind of in view. All 

taken completely off his guard. 14 Cr! L.Tp 20^ fbat he may be 

rotafegVSou”5tt?Z3SS“”7 “ >■“'“= “I" 

bybimupou bis own direct cmminaHm or wS’'fc°Sl*v“'t 
what has been previously related bv anrthm. ^ is entirely at variance with 
In either onso. the pnrpL rfSe the adverse perty. 

witness has either eontradicted himself or aceomplished, the 

bisfellowwitness. The 

away the cantradictions of his own witnesses.^ 14 Cr L J 2™"^^ exjilaming 

answer, but that would'Slroy a'g)3^dedofZ7,“°''*“-^°“ 

the way in which I pnt it. I p^rt ft n ^^£^1 
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important question unless he knows and feels the question is proper t^nd right 
in its form, having regard to form only. 1 wijl tell you why this is j daujerous 
thing, counsel on the other side are w.iiting for au opportuidiv nt every turn to 
ease off their clie.-’t if he is in the hands of a skilful t russ-examiner. Counsel ^ cls 
up very often and objects ; he is asked, what is your objection ? ‘vvell, I object 
to the form of the question.’ It may or may not be a good objection, bui you 
have defeated, by your objectionable form of question, that which you have bc.n 
labouring to obtain for 15 minutes or half an hour. Hov/did you do it ? The 
vitness has stopped, but he has he ird the question, and he is given a moineut 
or two of thought, and he knows what you are driving at, no matter how cleverly 
you have put it. And by the time you get back to the question, the Witney's 
has got his ‘-wind,” and you get your answer, favourable of course to the oppo¬ 
sing party. 11 Cr. L. J. p. 79. 

Buh 29 .—“When you secure some p. ints in cross-ex-mination leav.'it -ipJ 
divert the mind of the wi'ness by some other questions of no relevancy at all."’ 
Harris ’ Hints on xldvocacy, p. 58. 

Buie 30.—‘'Bo not argue with the witness. Avoid being led into an argument 
with the witness.” 

To argue with a witness is not only to abandon your high post of vantage 
but to make a bad impre-sinn on the Juiy. You are no longer Lhe advocaic. 
but are reduced to the level of an ordinary disputant with a persoi w'ln WilI pio- 
bably be too much for you. Argument is not cross-examination ; the [ime of 
incubation is not yet. You will be able to see what you will make of tln^ evi !ea- 
ce by and by; at present it is your duty, by question*:, to get as much us p is .ible 
in your favour, or to destroy as much as possible that which has b^en given aga¬ 
inst you. Your argum nt, if worth anything, will be better address’d to the Jury 
than to the witness ; and they will possess this advantage, that Uien th ’re c in 
be no correction or explanation by the witness. Hams ’ Hints on Advoca¬ 
cy, p. 75. 

Illustrations 

(i) At the end of a long but unsucesssful cross-examination of a plaintiff an 
inexperienced lawyer once remarked, “Well, Mr. Whittmoie, you Iiave contriv¬ 
ed to manage your case pretty well.” “Thank you, counsellor, ” repli d ihe 
witness, with a twinkle in his eye, “perhaps I might return the compliment if I 
were not testifying under oath.” 

(t?) Mr. Curran once asked a witness : “ There is no use of asking yo ■ que¬ 
stions, for I see the villain in your face.” “Do you, Sir?” replied the witiicis 
with a smile. “ I never knew before that my face was a looking-glass.” Well 
men, p. 128, 

(ni) Whenever a cross examiner enters into arguments with the v itness he 
usually finds himself in a hot soup. Argumeiitative cross ex.amimtion is mo 
dangerous specially when the witness is acquainted personally with the 
eccentricities and oddities of the lawyer. 

In a divorce case a lawyer was trying to prevent a divorce fi’Dii b-ii'g 
obtained against his client on the ground of habitual drunk’’ines- One of the 
plaintiff’s witnesses stated that the cli-at was more often intoxicated than 
sobre. The counsel began to argue with the witness regarding the prcc so 
degree of drunkenness which had been ascribed to his client. The cross 
examination was as follows : 

Q. Nom', Sir, I must ask you again for the proper information of the Courr, 
as well as my own, as to th? drunkenness of my die it. You say you Lave seen 
him drunk a great many times. How often have you seen him drunk ? A. 
Almost every time I saw him. 
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Q. How often was that?. A. Well, I didn’t keep account of the timei 

but I should say at least once a week at all events. ' 

Q. Only once a week, eh ? Well, that is truly moderate. And how druult 
was he theu._^ A. Well, it is impossible for me to say how drunk was he then t 
A. well, it is impossible for me to say how drunk he was. How can I tell ho» 
drunk he was ? He wasn’t sober, I know this well ; but as to how drunk how 
can I tell how drunk a man was ? ’ 

Q. But you must tell, and we don’t want your reflective philosophy. Now 
I ask you again, and I want a direct answer, how drunk was the defendant when 
you saw him only once a week ?. A. Well, if I must make an answer, I would 
say the defendant was about as slipper drunk as you were the last time I saw 
you at the St. Charles bar on 8rd street. 

(in) In a suit or recovery of the price of the carpet a witness testified to 
details of the transactions although there was no written contract in existence, 
The Counsel began to argue with the witness thus : 

But there was no written agreement for the sale of the carpet ‘I A. Well 
you dont ’t have a written agreement when you buy a loaf of bread either, do 
you ? 

Q. But you don’t cover the floor with a loaf of bread, do you ! 
A. Neither do you eat a carpet; do you ? 

An outburst of laughter greeted this exchange and the lawyer with a red 
face was forced to wave the witness aside and to make the best of the bad 
situation which he himself had created. 

S.—The question for determination by the Court was whether the size of 
the cart was such that it could not removed through the door without dismemben 
ing it. The Counsel persisted in arguing with the witness about the size of the cart, 

Q. How big was the cart did you say ? A. Well, of the ordinay size; 
about as big as other carts. 

Q. But that won’t do for an answer Mr. Witness. I want you to be more 
particular in your testimoney. A. I can’t be more particular. 

Q. Well, sir, you must be more particular. A. well, if I must be more 
particular I should say the cart in question was in its dimensions about the 
size of the sleigh you built in your cellar and could’nt get out-of the door. j 

Rule 31. —“Do not go over in cross-examination the same ground as that coye- , 
red in examination-in-chief.” 11 Cr, L. J. 74. ' 

Rule 32.—“ Never ask a question the answer to which may be adverse to youi 
case.” 

When there is any doubt as to whether you should put a question or not, 
the sound rule is not to ask the question at all. 

There are so many ways of framing a question or a series of questions, that 
it would disclose a poverty of ingenuity indeed if you asked one that might in¬ 
volve the fate of your client. Harris ’ Hints on Advocacy, p. 56. 

It has been said '%at you ought to hesitate very much to ask a really critical 
question at a critical moment in the case, unless you are reasonably sure of wbat 
the answer is going to be. 11 Cr. L. J. p, 79. 

Rule S3. —“Do not cross-examine unnecessarily to obtain an explanation.” 
not cross-examine for explanation unless the explanation Is necessary for yom 
case. 

lUustrations 

(z) This piece of crosi-exeanination was in a case where an alibi was set up. 
The diarge was, “murder." It was alleged that the prisoner-had slept, on the 
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night of the murder, in a cottage a great many miles away from the scene, and 
that he was in bed by a certain hour. The tenant of the cottage with whom the 
prisoner lodged was called by the Crown and said that the prisoner was not at 
home on the particular night. It was considered advisable to break her down in 
cross-examination, which was to this effect: 

Q. “How do you say he did not come home that night ? ” A. “Because 
I sat up.” 

Q. “ But might he not have come in and you not have heard him ? ” 
A. “ He could not.” 

Q. “You might have been asleep ? ” A. “ I was not asleep.” 

Q. “How long did you sit up without going to sleep ? ” A. “Until four 
o’clock in the morning.” 

Q. “ How do you know he did not come in while you were asleep ? ” 
A. “ Because I looked in his bedroom to see if he had been in and his bed had 
not been slept in.” 

There was nothing more to be asked. Counsel for the accused could not have 
expected to gain anything by these explanations. 

{ii) In a case of murder a witness was pressed in the following manner with 
the following result;—In this case the question was, to what sex the deceased 
belonged. 

Q. “ Do you mean to say you know the deceased by her clothing ?” A. 
" Yes, I know every garment she wore.” 

Q. “ But do you mean to say you know the deceased person was the 
woman?” A. “Yes.” 

Q. “How do you know her?” A. “By her features.” Sentence: 
Death. 

(m) In a case of murder, in which a witness had sworn to the body of 
the deceased by certain work which he had done to the dress in which thf 
body was clad, the question was asked. 

Q. “ Do not all dress-makers sew pretty much alike ?” A. “ Yes.” 

Q. “ How, then can you say this work is yours ?” A. “ Because I know 
my work from everybody else’s.” 

Referring to this Mr. Harris says: “I often wonder what the fascination 
is that leads so many counsel to ask a hostile witness. How do you know that ?’ 

‘ Why do you say that ?’ ” 

“How?” “Why?” “Wherefore?” “Whatis the reason?” “What 
is ^your opinion ?” are a nest of snakes for the innocent beginner to lay 

{iv) The following illustrations are well worth perusal:—This was a 
cross-examination of an intelligent Police constable. 

Q. “ Had you any reason, constable, for arresting the prisoner as yov. did 
for suspecting him, in fact ?” 

A. That was’the straightforward way of putting it. Judge likes straight¬ 
forwardness—Jury admires the young counsel’s jaunty manner, and the Police 
constable likes to be dealt with without any attempt to circumvent him. But 
that is a very dangerous question for the accused. It would co.st him lus 
liberty. 

Q “ Why did you suspect him ?” asked counsel. 

A. “ I knew he was one of the worst thievai we got,” 
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Mark the impression that the question nnd the answer should huv. . 
upon the Jury. How any answer to such a question would benefit thp , 
it is impossible to know. Harris’on Advocacy, xii. 

Rule 34 —Do not tell a witness again and ag.iin that he is on oath ” 

“ Beeareful to avoid contiacliiig the habit into which an advoaru • 
liable to lapse if he does not keep guard over himself at the bcffinnin? 
practice. Do not mJulge too much in adjurations to witnesses tf 1 
the truth reminding them coutinually that they are on their oaths as ‘S 
Sir, upon your solemn oath,’’ “Remember, you arc upon oath .L vf’ 
care what you say,” and such like. If frequently intJodJeed, £ t? 

force by repetition. They are very effeolive when judiciously emXved S 
uttered with a due solemnity of tone and maiimrand on fit oLsions bntrf 
should not put forward on every slight pretenc c as well to frighten V 
Witness as to awe a dishonest witness. Reserve such an anne in-JT l ' 

b. u,ed w.,h effect, becuse, »Ub obvious 

a Witness is tnmpenng with his conscience you may sometimes succps^fniUr r. 

the eo.tcnpb.ted petjuey by » solemn appLl, and e?;«i 

language yonntter. You may word it soSwlIS S t ,isS'* 
you have sworn to tell the truth and the whole truth Now ' i. , 
and add), think befo-e you ape,,k, and « t inUv J'y u‘tvrS 
God to witness your w^ords.” AHu-nm+A ^ i' x 

Examination of Wtnesses p 133 " Wrotteslej'b 

by®sLt7ep.?Lrvo?uLrvf'^ cross-examination. But sometimes 
separate chapter "RepeatinyQaestLTirCross'ex^^^^ 

proof thth the^7her7artfc^^^^ other party to 

Rule 37.-<- Do not cross-examine a witness on unimportant details.” 

ask you7sdf“^‘> N^w^^in^examination of particular details, 
mini or will it S h Es'^th % T® r'' 
matter?” If it won’t tTen droo it 

p. 74. P out immediately. 11 Cr. L. J. 

Methodists repfie^df on’Tdna^^quesLiSn^d^^^f ^ meeting oi the 

probable assemblage, that perhans tlJri^ ^ numerical amount of the 

this in a little open irnd X^^^^ 

as many thousands.” iSee Hardwicke’s Art of wCing clses ‘^^oommodate 

Hart’Htau?nrdlX'!”. m" -Wbition of ill-Mng.” 

In cross-examination it is imoortant tn i. 

own case, because the moment ySu are thinS"^® concern about your 
will be, or what effect the evidence will have on vnf ” 

ctrd from a subject which requires singleness of evS T®’ 
of mental action.” 11 Cr. L. J. p fg purpose, and singleness 


able advccate, with?h7advrnl?e"S^gS7,^^^^^^ Queeifs counsel was a remark- 

leaders, generally took a favourable ?bw STcasebaf’ 

of suggesting difficulties. If he lost the verdict bf ° ** 

always win.” Harris p. 322. would say: “We cannot 
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“ Never be bluffed out of Cour'’, but do not begin ihe bluff,” says Judge 
Docoven in his work entitled “Tact in Court,” p. 113. 

Once in Court, stay in, and be an opponent, as Shakespeare well describes 
throueh Polonius : “ B'-ware of entrance to a quarrel, but being in, bear it that 

the opposer may beware of that.” Tact in Court, P. 113. “Ntver show 
disappointment.” 11 Cr. L. J. 79. Be forcible, firno, dignified and clear. Be 
bold and press a just claim of proper defence regdrd!e5.s of consequences, and 
do not exult on favourable answers.” 

On this subject, Cox says :— ‘At the very outset, let us warn you against 
exhibiting any kind of emotion during cross-(xamination ; especially to aviod 
the slightest show of exultation when the witness answers to your sag,»cious 
touch, and reveals what apparently he intended to conceal. It startles him to 
self-command, and closes the portal of his mind ag.dnst you more closely than 
ever. You have put him upon his guard and defeated yourself. Let the 
most important answer appear to be received as calmly and unconsciously 
asif it were the most trivial of gossip. In the same manner you may carry 
him to the conclusion of his story, and whet with iiu explanation of one fact, 
and addition to another and a toning down of the colour of the whole, the 
evidence will usually appear in a very different aspect after a judicious cross- 
examination, from that which it wore at the close of the examin.ition-in-chief.” 

Buie 39, —“ Never attempt to distort facts in cross-examination.” 

“Nothing weighs as much with the tribunal, whether Judge or Jury than 
the act of counsel who seeks not to accept the facts with qualifications, but 
who seeks to distort the fact-! in order that the fact may mean something less 
or more than it should mean.” II Cr. L. J. p. 75. 

Cox says :—“It must be understood that, in all this, your only purpose 
should be to ascertain the very truth to trace an error if it exists to try the 
memory of the witness if it be trustworthy. Never should you seek to 
entrap him into a falsehood, nor by your art to throw him into perplexity, 
with a design to discredit him, if you believe that not only is he hoiu st, but 
that he has not erred. Your duty as an advocate is strictly limited by the 
rules of morality. It is no more permissible for y< u to tamper with the truth 
m others, or tempt them to confound or conceal it than to be false to yourself. 
The art to be practised in cross-examination is to be used only when you really 
believe that the witness has not told the truth and it is your honesc 
purpose to elicit it.” Cox’s Advocate cited in Wrottesley, p, 112 . 

“ Never attempt to win the case by improper means. Always base your 
claim or defence on justice, equity and good conscience and not on mere 
technicalities.” It has been said of Abraham Lincoln that “he had the 
ability to perceive with almost intuitive quickness, the decisive po’iit in a case 
and the wisdom to throw away all the trappings, no matter how brilliant 
they might be, and cling to that one main point as a shipwrecked seaman 
clings to a lonely spur.” In speaking to his partner Mr. Herndon, he said 
" If I can clear this case of technicalities, and get it properly swung to the 
Jury, I will win it.” 13 M. L. J. p. 211 . 

General John H. Littlefield, who studied law under Mr Lincoln tells this 
anecdote of him ;—' All clients knew that, with old Abe as their lawyer, they 
would win their case, if it was fail ; if it was not, that it was a waste of time 
to take it to him. Al'ier listeiiing sometime one day lo a would-bc client’s 
statement, with his ej es on the ceiling, he swung in his chair .ind exclaimed : 

“ Well you have a pretty good case in technical law, but a pretty bad one in 
equity and justice. Y'ou will have to get some other fellow lo win this case 
for you; I cannot do it, All the time talking to the Jury I would be thinking, 
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‘ Lincoln, you are a liar, and I believe I should forget myself and sav it mt 
aloud.” 18 M. L. J. p. 211. ^ 

“ Much of the force of his argument.” writes Judge Scotts, “lay in hj 
logical statement of the facts of the case. Wlicn he Ir d in that way secured 
a clear understanding of the facts, the Jury .and the Court would seen 
naturally to follow him in his couclusions as to the law of the case. His simni 
and natural presentation of the fact eecnied to give the inipressioii that tb 
Jury were themselves making the statement. lie had the happy and unusuij 
faculty of making the Jury believe they, and not he, were trying the case 
Mr. Lincoln kept himself in the background, and app.irently assumed nothino 
more than to be an assi.stant counsel to the Court or the Jury, on whom the 
primary responsibility for the final decision of the case in fact rested ” 13 M L 
J. 212. 

Rule 4 €.—“Never abuse your privilege as counsel.” See ch. 7. 

Rule 41 —“ Do not appeal to the sympathy of the Judge or Jury too often.’’ 
Semetimes counsels appeal to the Court that his client has a wife and a numbw 
of children and that there is noboday to support them in case of heavy sentence 
being passed on him. 


Illustrations 

(i) In a case the Judge, addressing the Advocate, said :~Mr., let me hear 
no more of that kind of argument: your client hns a right to his wife and three 
children, but he has no right to steal the plaintiff’s property in order to support 
them.” Haris’p. 91. ^ 

(ii) It is not often that Jury can be reached from the front in battle, and 
a flank movement may be better. A Western counsel marie an appeal for the 
release of a young boy, charged with arson, a terrible offence, not clearly proven 
by tbs side illustration : ‘‘ To a boy like this, life is little thought of, and puiiisli. 
ment is hardly realised. He sits here as cold as marble. Brought in unironed anJ 
on bail, su^ounded by some friends who love him, he has not yet leanied 
to realise the consequences of an adverse verdict. The chief anxiety is to the 
other, members of his family. To them his conviction would be worse than the 
grave. Wlien the little Farrington boy was crushed to death the other day 
between two huge trucks and Dr, Eddy folded his broken body in his fatherly 
arms and carried it home, the scene was one long to be r membered. But the 
parting ot a mother with a conviction to know that he is to linger in his youth tea 
or a dozen years m angu^h is a far deeper sorrow. Sooner or later all home rela- 
lons will be severed Death with noiseless footfall comes in, seals up the doors 
0 breath, ^ts out the light of the eyes, freezes the purple current of the veins, 
and we lay them : to rest for ever, and go away in sadness for a time : '' but even 
dishonour. It is not like consigning one to a living tomb not so 
dreadful not so terrible m its consequences; and of all things to a Jury, the first 
and middle and last consideration is the consequences of their verdict.” Sn 
Donovan’s Tact in Court, pp. 39-40. 

Rule 42.—“ Be always ready with law and evidence. 

side’s testimony. Stop whcn you get 1 
Let the otheJ side kill their case by 
with f leave such weapons to the unwary. Act 

with firmness , hate no one ; learn to please in persuading ; rely upon fair jurors. 

tZ prepafaiion ” To DonUan’s 

Tact n Court See separate chapter “ Preparation of Cross-examination. 
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Eule 44.—" Do not attempt to effect the impossible in cross-examin -i )■!.' 

Some counsel used to conduct cross-examination by the hour upon thos’ facts 
vphich no man, not even the all-powerful Judge on the Bencli, coul sliak^- an 
examination entirely devoted to attacking those particular f cts. Th it is due 
to curious psychogical co;.dition arising from the very strenyth of ih" facts aiiJ 
the cross-examiner becomes irresistibly impressed with the Idea that tlii se ■ ri> uie 
things he must attack, the very things that a wise cro^s-examiner wovld fly from 
would not touch under any circumstances, li Cr. L. J. p. 74. 

Buie 45.—" Lead the witnesses to absurd results.” See separate ciiapters of 

Exaggerating Witnesses,” and ‘‘ Lead the Witness to Absurd Results.” 

Buie 4S.—" Do not make observations on the testimony while the witness is 
under examination.” 

Illustration 

Mr Adolphus, cross-examining an alleged accomplice : “ I think you told us 
some things then (Monday, at another trial for the same plot) tnat di i not com- 
to your recollection to-day ?” 

A. ” That may be. I will not prete.id to say that the next tune I come 
up h-re I c.ui communicate as I have done to-doy.” 

Q “ Certainly not; there are people that proverbially ought to hive a 
good memory? ■’ 'a. “Yes, certainly.” Q. ‘-You m.kc ymr . vidc’>.'.‘.i 
iittle longer or shorter, according as the occasion suits.” A, “Yes, I 
the circumstances as they come to my recollection.” 

Q “ This about the digging entrenchinents you did not state on Monday ? 
A. “ No, I forgot that.” 

Q. “ The next time there will be a new slory ? ” 

Mr. Gurney : “ I must interpose, my Lord.” 

L. C. J. Dallas: “ All these observantions are certainly incorrect. 

Mr. Adolphus : He has said it himself, ‘ when next I come into the box, 
shall recollect other things,’ and upon that I put the questio.n, whctlier he 
would tell another story the next time he comes.” 

L. C. J. Dallas “ Ask him the question if you wish it.” 

Mr. Adolphus: “ Shall you tell us a new story the next time ?” 

A. “ No. If anything new occurs to my mind when I come to sland 
here. I will state it.” (1820) Ings’ Trial 33 How. St. Tr. pp. 957-1109. 

General Hints on Cross-Examination 

1. '• Avoid strengthening your opponent’s case by eliciting answers that 
were omitted in cxamination-in-chief or which could not be asked in eXiimination- 
in-chief. 

2. When a reluctant witness is drawn as near to the point as there is any 
hope of his being drawn or driven, it is always dangerous to attempt to urge him 
further. 

3. If a witness has a strong bias, you must lead him on until his bias 
becomes manifest and overpowering. 

4. A strong interest weakens the side on which it lies; it will be proper to 
elicit this at the earliest opportunity and shown early in the cross-examination. 

5. Never ask a question the answer to which may be advei’sc to your client, 

6. If you are desirous of getting an answer to a p iiticular question, do not 
put it. The probability is that the witness will kuow your dilliculty, and avoid 
giving you exactly what you wish, and unless you circumvent hjm, he will evade 
your question, 
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7. Avoid putting a question which may make an opening for a flood of 
questions for your opponent. 

8. Do not cross-examine for explanations, unless the explanation is 
necessary for your case.” See Harris’ Hints on Advocacy. 

9. “ Do not put the same question upon some important piece of evidence 

to every witness. If you have got the first contradicted by the second, let the 

matter rest; the next witness may make a guess, and corroborate the first, which 
will materially weaken the effect of the contradiction. By judiciously pursuing 
the line you may get all the witnesses to contradict one another. See Wellman’s 
Art of Cross-Examination. 

10. “Whenever you have once fairly caught a witness, do not sacrifice the 

advantage by exhibiting him tco ostentatiously. You need not give him a second 
run for the purpose of going over the same ground again,” iSec Wellman’s Ait 
of Cross-Examination.” 

11. “ Manner plays great part in advocacy. A question in one tone will 
induce an answer while in anotlier it will not. An emphasis upon a particular 
word may produce a totally different version from that which would cause if laid 
upon another.” See Harris’ Hints on Advocacy. 

12. “W^hat is called a serious cross-examination when applied to a truthful 
witness, only makes the truth stand out more clearly, and unless counsel is able 
to arrive, in his own mind, at a satisfetory opinion, it is 'ai better to ask nothing 
tl'.an to flounder on with the chance of getting out something by a crowd of ques. 
tions. Ste Life of Sergeant Ballantine, p. 126. 

13. “ If a witness intends to commit perjury, it is rarely useful to press him 
upon the salient points of the case, with which he probably has made himself 
thoroughly acquainted, but to seek for circumstances for which he would not be 
likely to prepare himself.” See Life of Sergeant Ballantine, p. 126. 

“ In concluding the remarks on cross-exiimination, the rarest, the most useful 
and the most difficult to be acquired of the accomplishments of the advocate, we 
would again urge upon your attention, the import,-ince of of cjilra discretion. In 
addressing a jury you may sometimes tilk without having anything to say, and no 
harm will come of it. But in cross-examination every question that does not 
advance your cause injures it. If you have not a definite object to attain, dismiss 
the witness without a word. There are no liarmh ss questions here : the most 
af'parently unimportant may bring dtstruction or victory. If the summit of the 
orator’s art has been rightly defined to consist in knowing when to sit down, that 
of an advocate may be described as knowing when to keep his seat. Very little 
experience in our Courts will teach you this lesson, for every day will show to your 
observant eye instances of self-destruction brought about by imprudent cross- 
exareiination. Fear not that your discrete reserve may be mistaken for careless¬ 
ness or want of self-reliance. The true motive will soon be seen and approved. 
Your critics are lawyersj who know well the value of discretion in an advocate, 
and how indiscretion in cross-examination connot be compensated by any amount 
of ability in othor duties. The attorneys are sure to discover the prudence that 
governs your tongue. Even if the wisdom of your abstinence be not apparent at 
the moment, it will be recognized in. the result. Your fame may be of slower 
growth than that of the talker, but it will be larger and more enduring.” See 
Cox’s Advocate. 

CHAPTER 7 

Abuse of Cross-Examination 

It has often been noted that cross-examination is abused. It is used as an 
instrument of torture for the purpose of enabling the parties for eliciting the truth. 
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Evidence Act has prohibited the putting of defarratory or scandalous question or 
questions couched in offensive language. See Ss 149-150, Ev. Act. 

The Court shall forbid any question whicn appears to it to be intended to insult 
or annoy, or which, Ihougli proper in itself, appears co the Court needlessly 
offensive in form. See S. 152, Ev. Act. 

“ It requires forensic and intelligence to make a right use of this gre't instru¬ 
ment for the descovery of truth. Whereas cross-examination is the most powerful 
weapon in the hands of an experienced advocate, it is very dangerous, alth uga 
a verv tempting one, in the hands of the novice. It is a donble-eUged weapon 
and as often wounds him who wields it, as him at whom it is aim^d, Bat if cross- 
examination be a powerful engine, it is likewise an extremelv dangerous one, and 
often recoils fearfully, even on those who know how to use it. The young 
advocate should reflecn thit if the transaction to winch a witness speaks really 
occurred, so constant is the operation of the natural sanction of truth, that he is 
almost sure to recollect every material circumstance by wiiich ii was acconipaiii'd, 
and the more his memory is proved on the subject, the more o-'these circum¬ 
stances will come to light, thus corrobnting instead of shakino Ins testimony. 
And forgetfulness on the part of witnesses of immaterial circumsta ices, not likeiy 
to attract attention, or even slight discrepancy in their testimony rcspccli-ig thnn, 
so for from impcacaing their credit ofi-en rather confirins it. No'hing cau be more 
suspicious than a long story toU by a number of witnesses agreei.'g dow.i to Ihe 
minutest details. Hence it is a well-known rule, that a cross-examining adv'omte 
ought not, in general, to ask questions the answers to which, if unfavourable, Will 
be conclusive against him, as, for instance, in a cise turning on identit}’', w-ici ',t 
witness is sure, or will swear, that the accused is the man of whom he is spo..kiiig. 
The judicious course is to question him as to ..urrounding or even remote matters, 
which may show that he is mistaken, that his memory is not good, etc.*' See 
Best, S. 660. 

Fear of Cross-examination 

“ Sometimea you get a witness who is thoroughly frightened. Women 
sometimes get frightened and they tell you they do not know what they do Imow, 
and they tell you this even when their want of knowledge seems lo oe fit il to 
their case. What shall you do with such a witness ? You have to sliiw by a 
course of cross-examination that the witness simply does not know what she is 
talking about. 

“Some years ago an eminent English counsel eiicouiilered just l!i,it 
difficulty. The witness said she did not know what she did know ; if lii uid loL 
know she could not recover. So he began io put a series of quesdoiis to her. 

‘ What day of the week is this T ‘ I do not know.’ ‘ What year is this ’? ‘ I 
dot know.’ ‘What is your name?’ T don’t know.’ Well it was now very 
apparent to everybody that the woman did not know what she was talking about. 
This exnibition saved htr case.” See 13 M. L. J, 309-370. 

Even men of the greatest ability and experience often dre.td tiie ordeal of 
cross-examination. A singular instance of this is given by Phillips in his work 
on “Curran and His Contemporaries,” llegmling the dread of Chii f Justice 
Busheeto pass the ordeal of cross-examination by Lord Brougham, the author 
says:—“Never shall I forget the state of nervous exciteme.it into which he 
worked himself on being summoned to give evidence before the Irish CommiLtce 
in the House of Lords in 1839 . I think I see him at this moment, as I saw 
him then, hawking his carpet bag full of documents up and down the corridors, 
now walking himself out of breath, now pausing to recover it, now eyeing the 
bag on which he much counted, and again gazing about in adsoliite bewilderment. 
At last in much perturbation he exclaimed : “■Tne character of a witness is new 
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to me, rhillips. I am familiar with nothing h»re. The matter cn which Tco®e 
i« most important. I need all my self possession, and yet to protest to you, ] 
ha\e only one idea, and that is, Lord Brougham cross-examining me.” 

^urn'g the trial of the case of Tilton V. Beecher, in the cross-eximinalioa 
of Mr. Beecher, an orator .and a pulpit preacher of the highest order, the 
cross-examining counsel found fault with the hesitancy of the eloquent and able 
divine in not answering his questions more freely and directly, and the reply 
made was: “ I am afraid of you.” ' 

It is said of Garrick, the famous actor, that, when txamiued as a witness 
reispecting th'* nature of a free benefit, he was incapable of giving an intelligible 
testimony. See Hardwick, p. 87. 

In noticing these incidents as to the fear of cross-examination, Mr, Wrot 
tesley says;—“ If distinguished men like Ihishee and Beecher and Garrick are 
frightened at the idea of submitting to cross-examination, what must be the 
fet lings of delicate women and young persons who arc sworn for the first time 
and who arc unaccustomed to the publicity incident to the trial of a cause in 
cne of our courts ? How inexcusable, then, inusl bo the eoncluet of the advoca¬ 
tes who handle such witnesses roughly in their cross-examinations.” iSee 
Wrottesley, pp. 101-102. 

Great allow'ance is always made for a nervous witness, who invariably 
receives the sympathy of the jury. You have to guard, tlierefore, against 
offending that sympathy, as you undoubtedly would by a severe tone or 
manner. See Harris, p, 82. 

From the time the average lay witness hears his name called by the Court 
orderly till he hears the welcome news, ‘That will do, thank you,’he feels 
uneasy, he perspires, his pulse increases and somehow Ins nerves are not quite 
steady. I. all this necessary and unavoidable? The Court has ordered the 
witness to come at the expense of one of the parties;, in order to tell it quietly 
and disintereslecily what he knows of a certain .state of facts, or alleged facts, 
In theory the witness comes as a sort of friend to enlighten the Court with bis 
knowledge. No ability, no puni.shment, no blot on his name will he incur, 
provid“d only lie spc.aks and sjiC'ks Irath. 'Phal is the theory ; but the treat¬ 
ment meted cut to the average witness in piaetiee luirdly conforms to it. The 
witness knows what he has to go through, and hence Ids overstrung nerves, 
his panti'^g heart. In other words, the witness knows th;d as soon as he pledges 
his solemn oath, he will be regarded as fiir game to be bullied and 
badgered by counsel for the opposing side^ and sometimes too, by the counsel 
who culled him, who seeks to make him, by hook or crook, and what is called 
the art of examination and cross-examination, tell a story favourable to his 
contention. 

The witness is perfectly honest, but he is just an ordinary layman, unfam¬ 
iliar with the ways of lawyers, The atmosphere of a law Court breathed from 
tne bald elevation^ of thc^ witnes.s-box, acts on him like some stimulo-sedative 
drug, exciting his brain and dulling hi.s faculty of memory. 4 M. L. J. 

p. 11. 

Archbishop Whatcly strongly condemns this unfair treatment of witnesses 
by counsel. He says: _ “ I think he kind of .skill by which Ih-. cross-exam* 
iner succeeds in alarming, tnisleading or bewildering ua hoaesL witness may be 
characterised as the most base and depraved of all possible cinploymeuts of 
intellectual power. Nor is it by any means the most ejffcctual way of eliciting 
truth. The mode fest adapted for attaining this object is, I am convinced, 
quite different from that by which an honest, simple-minded witness is most 
easily baffled and confused. I have seen the experiment tried of subjesting a 
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to sod. a kM 

been, I am convinced, th the testimony; and afterwards by a totally 

“I,.;,, ,,ithout ...y em c^ perplexed oae 

opposite naode the’truth, that same witness was drawn on, step by 

^ho was honest j tellmg tl t t , ^ Generally speaking, a 

step, to aohnowledge the i^ter examination will be 

quiet gentle and s ^ the manoeuvre and the brow-beating 

S'Xlt^tlpted to 00 ^ 

£"m“Mrhe wraps roLd Uo. the oloak which a ware 

sunshine will induce him to throw off. 

Illustrations 

,i, A witaess, John Jones, had been edW He wasswmnand ashed to 
say what he knew about the affair. A- •’ Nothing. remember 

Q “Nothing! Have the goodness to pay attenion^ u- 

being in the Red Cow Inn on the lOth of last month ? A. r^o, 

The counsel handed the witness the depositions. 

Q. ..Is that your name?" A “^ ^ ^lostile wit- 

The judge nodded to the barrister. “Aon may Treat ni. 

ncs* 

“ahe barrister, having been given permission, b'e*" • . , 

Q. ..Hr, John Jones, you deny fiends sine' you last gave 

Have you been in the company of prisoner s 

t."wha; did you have to driuh helore ecu.iug here,” A. 

"T”TraC”a ,ueer sort ol tea. How many glasses of t» did you 

have?” A. -I had two cups,” .^he witness turned to the judge, A. 

Q. » Two very large J •„ a,intervened. “ Of course not; 

“ My lord, why should I be insulted . 1 ] o 

nobody means to insult you, but. .. . waiting.” 

“ My lord, I know nothing about this case. ^ 

It may be noted that the 

was probably some mistiike, but n^^gurfuz did the same sort of 

and drunkemicss. It was not his fault. ^ so much the better, 

thing; but the Burfuz type is becoming cxtinuL now, ana 

5 M. L. T. p. 105. solicitor’s ranks, said 

(ti) A barrister, who had only just ^ whether 

to another solicitor, “ If your man doesn t se ^ a^ud know all about 

he doesn’t eat his meals in the kitchen. I was articled to mm 

him.” 5. M. L. T. p. 105. g.^. Russel’s 

(iii) Some twenty-seven years ago, as Osborne case, a loud 

handling of one of the witnesses in the (.j.psg.;.xaminalion. A 

outcry was raised against what was called / ■ ^pnessea clamoured for 

long discussion in the London Times, in whic i v ^ , a,lively contribution 

protection from their forensic tormentor was re cross-examining 

from Sir Frank Lockwood, narrating ^ „-jtain cattle on a road, 

a witness at the York Assizes as to the exact position ot cercai 

‘ beasts’ as they call them in Yorkshire ^^imals 

Q. " Now my man,” said Lockwood, you say yo 
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A. ^ 

tar off as I am from you.” 8 M. L J. 94=31 N L J p no^ ^bouta, 

aussesti" a“„S n»“cj' 8™“"* 

the ‘^inatJanraLa" t rZS rtl;* “"r'S *P - 

the „nd„ot of tta advocate l„ tKc notice o'f the Ai^Coutt S P tf '’™' 

jtauc.na;sr,„S‘;siS 

the the privilesca of c„o„e.|« 

- ;;™8ht a^aioat the fonjl! f t 

Oil the fourth day of Decemhf'r isoi . h i. . 
came to Russell Sage’s New Yo“ oflie<?!n‘l Norcross 

to see him on au important bStss nu^ ^.I^ f 7^^! 

was handed an open Ltfer Spread 

contains ten pounds of dynamite and’if l^ i’ ^ in my Imd 

destory this building in ruins and i.!ii „ K'on the lloor it will 

hundred thousand dollarr^I w 11 d ^wT ^ 

hage read the letter, handed it S t “■' • ^es or no ?” Mr. 

gentleman waiting for him in his suggested that he had a 

lu a couple of minutes when he^woulH through his business 

responded Then you dechne mv give the matter his attention. Norcross 
or no ?” y proposition ? IViH you give it to me ? Yes 

or thre^e minutes ‘t? rid ^ofTome giving it to him for two 

juncture, Mr, Laidlaw entered the olfice saV Wn’* Pnvate oiriee, and just at this 
the conversation, and waited in thranttrl^ without hearing 

_'v^ited, Sage edged towards him and i>hould be disengaged, 

near Mr. Laidlaw, and without ad^Linrhim^t^ ^i®f 

shake hands with him, but with both^ldl ’ tookhitn by the left hand as if to 
aInMst imperceptibly around between him* °J*J,^nd3, and drew Mr. Laidlaw 
to Norcross, If you oaunot tru t me\ow nan't ho said 

and instantly killed. Mr. Laid^aw'^l^^^hfh 
Sage. He was seriously injuSranrater t* i!f 
damages upon the ground tLt he S ^ 

the exacted explosion. Mr. Sa^e dlS thit^ 7^! "" his body from 

-17 7 *^hen him by the hand or ** shield of Laidlaw 

Laidlaw between him and the explosion position so as to bring 

. , The Jury rendered a verdict in f.,™ 

judgment was sustained by the GeneraMr of £ 40,000, which 

by the Courttf a' «>' Supreme Court, but 

Sage by Mr. Choate is interesting, as an iraEi ^5" “fat-examination of Mr, 
Appeals has decided to be an abus^rAos New York Court of 

their zeal, even eminent counsel are sometim^T?'*!"."' 

it also shows to what 
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lengths Mr. Choate was permitted to go upon the pretext of testing the witness’s 
memory. 

It was claimed by Mr. Sage’s counsel upon the appeal that “ the right of 
cross-examination was abused in this case to such an extent .as to n quire the 
reversal of this monstrous judgment, which is plainly the precipiLuion and 
product of that abuse.” And the Court of Appeals unanimously took this view 
of the matter. 

After Mr. Sage had finished his testimony in his own behalf, Mr, Choate 
lose from his chair to cross-examine; he sat on the table back of the counsel 
table, swinging his legs idly, regarded the witness smilingly, and then began in an 
unusually low voice. 

Q. “ Where do you reside, Mr. Sage ?” A. “ At 506, Fifth Avenue. ” 

Q. (Still in a very low tone). “ And what is your age now ?” A. (Prom¬ 
ptly). “ Seventy-seven years. ” 

Q, (with a strong raising of his voice). “Doyou ordinarily hear as well as 
you have heard the two questions you have answered me ?” A. (Looking a 
bit surprised and answering in an almost inaudible voice). “ Why, yes. ” 

Q. “ Did you lose your voice by the explosion ?” A. “ No. ” 

Q. “You spoke louder when you were in Congress, didn’t you A. 1 
may have. ” 

Mr. Choate, resuming the conversational tone, began an unexpected line of 
Questions by asking in a small-talk voice, “ What jewelry do you ordinarily wear?” 

Witness answered that he was not in the habit of wearing jewelry. 

Q. “ Do you wear a watch ?” A. “ Yes. ” 

Q. “And you ordinarily carry it as you carry the one you have at present 
iri your left vest pocket ?” A. “ Yes, I suppose so. ” 

Q. “ W’as your watch hurt by the explosion ?” A. “ I believe not. ” 

Q. “It was not even stopped by the explosion which perforated your vest 
with missiles ?” A. “ I do not remember about this. ” 

The witness did not quite enjoy this line of questioning, and swung his eye¬ 
glasses as if he were a trifle nervous. Mr. Choate, after regarding him in 
silence for some time, said. “ I see you wear eye-glasses. ” The witness closed 
his glasses and put them in his vest pocket, whereupon Mr. Choate resumed, “ And 
when you do not wear them, you carry them, I see, in your vest pocket. *’ 

Q. “ Were your glasses hurt by that explosion which inflicted forty-seven 
wounds on your chest ?” A. “ I do not remember. ” 

Q. “ You certainly would remember if you had to buy a new pair ?” 

If the witness answered this question, his answer was lost in the laughter 
which the court officer could not instantly check. 

Q. “ These clothes you brought here to show, you are sure they are the 
same you wore that day ? ” A. “ Yes. ” 

Q. “ How do you know ?" A. “ The same as you would know in a 
matter of that kind. ” 

Q. “ Were you familiar with those clothes ?” A. “ Yes, Sir. ” 

Q. “ How long had you had them ?” A. “ Oh, some months. ” 

Q. “ Had you had them three or four years ?” A. “ No. ” 

Q. “ And wore them daily except on Sundays ?” A. “I think not; they 
were too heavy for summer wear, ” 
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Q. “ Do you remember looking out of the window that morning wtet 
you got up to see if it wiis cloudy, so you would know whether to wear theoli 
•suit or not?” A. “ I do not remember.” 

Q. ‘■Well, let that go now; how is your general health, good as a man 

of seventy-seven could expect ? ” A. '■ Good except for ray hearing. ” 

Q. “And that is impaired to the extent demonstrated here on this 
cross-examination ?” 


The witness did not answer this question, and after some more kindly 
inquiries regarding his health, Mr. Choabi began an even more intimate inquiir 
concerning the business career of Mr. Sage, 

He learned that the millionaire was born in Verona, Oneida County, went 
to Troy when he was eleven years old, and was in business there until 1863, 
when he came to this city. 

Q. “ What was your business in Troy ?" A. “ Merchant. ” 

Q. “What kind of a merchant?” A. “A grocer, and I was afterwards 
engaged in banking and railroad operating, 

Mr. Sage, as a railroad builder, excited Mr. Choate’s liveliest interest. He 
Wanted to know all about that, the name of every road he had built or helped to 
build, when he had done thi.s, and with whom he had been associated in duinj 
it. He frequently outlined his que.stions by explaining that he did not wish to 
ask the witness any impudent questions, but merely wanted to test his memory, 
The financier would sometimes say that to answer some questions he would hare 
to refer to his books, and then the Lawyer would pretend great surprise that 
the witness could not remember even the names of roads he had built, ili, 
Sage said, “ Possibly we might differ as to what is aiding a road. Some I hay; 
aided as a director, and some as a stockholder. ” 


“ No, we won’t differ ; we will divide the question. ” 

Mr. Choate said:—“ First name the roads you have aided in building as i 
director and then the roads you have aided in building as a stockholder. 

The witness either would not, or could not, and after worrying hii 
with a hundred questions on this line, Mr. Choate finally exclaimed, “ Well, ve 
will let that go.” 


Next the cross-examiner brought the witness to consider his railroad- 
building experience after he left IVoy and came to New York, whereby he 
managed, under the license of testing the memory of the witness, to sho* 
the Jury the intimate financial relations which had existed between Mr. 
Sage and Mr, Jay Gould, and finally asked the witness point blank how maoy 
roads he had assisted in building in connection with Mr. Gould as director or 
stockholder. After some very lively sparring the witness thought that he had 
been connected in one way or another in about thirty railroads. 

“Name them!” exclaimed Mr, Choate. The witness named three and 
then stopped. 

Q. (Looking at his list). “ There are twenty- seven more.” 

Please hurry, ^you do business much faster than this in your office.” 

Mr. Sage said something about a number of auxiliary roads that hau 

merged, and nuimporta' 
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The witness continued to spar, and at last Mr. Choate cxclai-T 
is it not tiue that T ou have millions and millons of dollars in rofirl la 

have not named here ?" 

All of the counsel for the defence were on their feet, objecn ^ to i ns 
question, and Mr. Choate withdrew ^it, and added, " It appents jou cajiiiot 
remember, and won’t you please say so? 

The witness would not say so, and Mr. Choate exc'aiined, “ VV,>!1, ' dre 
ihat up,” and then asked, “ You sav you are a brnk-r; what kind of a b o .< 
do you run,—is it a b-nk of deposit ?” 

The witness said it was not, and neither was it a bank foi c.rcujMi,!? 
notes. “ Sometimes I have money to lend,” he said. 

Q. “ Oh you are a money-lender. You buy puls a id cai and 
straddles ?” 

The witness said that he dealt in these privilie^fes. 

“ Kindly explain to the Jury just what puts and calls and straddles are,” 
the lawyer said encouragingly. 

The witness answered: “They are means to assist mai of morlerale 
capital to operate.” 

Q. “ A sort of benevolent institution, eh ?” A. “It is in a sens'-* It g'ves rae.i 
of moderate means an opportunity to learn tlic methods of business.” 

Q. “ Do you refer to puts or chIIs ?” A. “ To both.” 

Q, “ I do not understand.” A. “ I thought you would not ” 

Mr. Choate affected a puzzled look, and asked slowly : “ iL sona-ihi ig 

like this : they c.dl it and you put it ? If it goes down tlu y ga tlie cnarge .ble 
benefit, but if it goes up you get r ? ” 

A. “I only get what I am paid for the privilege.” 

Q. “ Now, what is a straddle ? ” A. “ A stnrddle is the privilge of calh. g 
or putting.” 

“ M’hy,” exclaimed Mr. Choate, with raised eyebrows, “that se<.m^ to me 
like a game of chance.'’ 

A. “ It is a game of the fluctuation of the markcL.” 

“That is another way of pnHing it.” Mr. Cho ite commended looki'g ij if 
he did not intend the pun. Then he asked, “Tnc maiket once went very 
heavy against you in this game, did it not ? ” A. “ Yts, it did.” 

Q. “ That was an occasion when your customers could cull, buc not 
jmt, eh ? ” 

Mr. Sage looked as if he did not understand and made no reply. 

Mr. Choate than added : “ Did you not then have a run on your oliice ? 

The witness made s me reply, hardly audible, concerning .1 n.iriy nl 
Baltimore roughs, who made a row about his oifi. efor an hour wiie.. he relu^td 
to admit them. 

This phase of the question was left in that vague conditi m, and the cross- 
examiner opened a new subject ai'd unfolded a three-column clipping from a 
newspaper, which was headed, “ A Chat with Russell S-ige.” 

Q. “The reporti.rs called on you soon after the expiosiou ? ” A. “\e3, ’ 

Q- “ One visited your house ? ” A. “Yes.” 

Q. “ Did you read over what he wrote ? ” A. “ No.” 

Q. '• Did you read this after it was printed ? ” A “Ibelieve I did,” 
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Q. “ Is it correct ? ” A. “ Reporters sometimes go on their own 
imagination.” 

It developed that the article which Mr. Choate referred to was written by 
a grand-nephew of the witness. When it had thus been identified Mr 
Choate again asked the witness if the article was correct, ’ 

Colonel James exclaimed: “ Are you asking him to swear to the correctnesj 
of an article from that paper ? Nobody could do that.” 

“ No,” Mr. Choate quickly responded, “ I am asking liim to point out its 
errors. Anyone can do that.” 

This,” said Colonel James, “ is making a comedy of errors.” 

“The witness broke in upon this little relaxation with the remark, “The 
reporter who wrote that was only in my house five minutes.” 

“ Indeed,” exclaimed Mr. Choate, waving the three-column clipping, “hegot 
a great deal out of you, and that is more than I have been able to do.” 

The first extract from the newspaper clipping read as follows: “ Mr. Sage 
looks hale and hearty for an old man,—looks good for many years of life yet.” 

Q. “ Is that true ?” A. “ We all try to hold our own as long as we can.” 

Q. “ You speak for yourself, when you say we all try to hold on to all that 
we can ?” 

At this Mr. James jumped to his feet again, and there was another spirited 
passage at arms. When all had quh-ted down, Mr. Sage was next asked if the 
article was correct when it referred to him as looking like a “warrior after the 
battle.” He thought that the statement was overdrawn. The article referred to 
Mr. Sage’s having shaved himself that morning which w.as three mornings after the 
explosion; and when he had read that, Mr. Choate asked : “ Did you have any 
wounds at that time that a visitor could sec ?” 

The witness replied that both of his hands were then bandaged, 

Q. “ You must have shaved yourself with your feet.” 

* « 

Q, “ Was it a relief to you to see Laidlaw enter the ofB.fe when you were 
talking to Norcross ?” A. “ No, and if Laidlaw had stayed out in the lobby 
instead of coming into my office, he would have been by Norcross when the 
explosion took place.” 

Q. “Then you think Laidlaw is indebte'd to you for saving his life instead 
of your being indebted to him for saving yours ?” A. (Decidedly). “ Yes, Sir.” 

Q. “ Oh, that makes this a very simple case, then. Did you bring your 
clerk here to testify as to the condition of the office after the police had cleared 
it out?” A. I did not bring him here, my counsel did ? 

Q. I see, you do not do any barking when you have a dog to do it for 
you ?” 

Lawyers Dillon and James jumped up, and Mr. James said gravely, “which 
of us is referred to as a dog ?” 

A, (Laughingly). “ Oh, all of us.” 

Mr. Choate seldom reproved the witness for the character of his answers, 
although when he was examined by Colonel Jtimes on the ^e“ex^mination he was 
treated with very much less courtesy, for the Colonel frequently requested him, 
and rather roughly, to be good enough to confine his answers to the question. 

Mr. Choate s next question referred to the diagram which had been in use up 
to that point. He asked the witness if it was correct. 
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A. “ I think it is not quite correct, not quite; if the Jury will go down 
there, I would be glad to have them, be glad to do anything. If the Jury will 
20 down there, I would be very glad to furnish their transportation—if they will 

go.” 

Q. “ If you won’t furnish anything but Lransportation, they won’t go.” A. 
“It is substantially correct, I had a diagram made and I offered an opportuney 
to Mr. Laidlaw’s counsel to have a correct one made. I never withheld anything 
from anybody.” 

The diagram which Mr. Sage had prepared was produced and upon examina¬ 
tion it was seen that it contained lines indicating a wrong rule, and had some 
other inaccuracies which did not seem to amount to much really; but Mr. Choate 
appeared to be very much impressed with these differences. 

“ I want you,” he said to the witness, “ to reconcile your testimony with 
your own diagram.” 

The witness looked at the diagram for some tim"’, and Mr. Choate, observing 
him, remarked, “ You will have to make a straddle to reconcile that, won’t you ?” 

Some marks and signs of erasures were .'een on the Sage di.igram,which gave 
Mr. Choate an opportunity to ask, in a sen-ational tone, if any one could inform 
him who had been tampering with it. No one could, and the diagram was dropp¬ 
ed and the subject of a tattered suit of clothes taken up again. 

Q. “ What tailor did you employ at the time of the explosion ?” A. 
“ Several.” 

Q. “ Name them; I want to follow up these clothes.” A. Tailor Jessup 
made the coat and vest.” 

Q. “ Where is his place ?” A. “ On Broadway.” 

Q. “ Is he there now ?” A. ” Oh, no, he has gone to heaven.” 

Q. ‘‘To heaven; where all good tailors go? Who made the trousers ?” A. 
“ I cannot tell where I may have bought them.” 

Q. “Bought them? You do not buy ready-made trousers, do you?” A. 
“ I do sometimes. I get a better fit.” 

Q. “ Get benefit ?” A. “ No; better fit.” 

Q. “ Where is the receipt for them?” A. “I have none.” 

Q. “ Do you pay money without receipts ?” A. ” I do sometimes.” 

Q. “Indeed?” A. “Yesyou do not take a receipt for your hat.” 

The vest was then produced, and two holes in the outer cloth were 
exhibited by Mr. Choate, who asked the witness if these were the places where 
the foreign substances entered which penetrated his body. The witness replied 
that they were, and Mr. Choate next asked him if he had had the vest re-lined. 
Mr. Sage replied that he had not. “ How is it, then, ” Mr. Choate asked, passing 
the vest to the Jury with great satisfaction, “ that these holes do not penetrate 
the lining. ” The witness said that he could not explain that, but insisted that 
that was the vest and it would have to speak for itself. Mr. Choate again took 
the vest and counted six holes on the cloth on the other side, and asked the 
witness if that count was right. Mr. Sage replied, “ I will take your count, ” 
and then caused a laugh by suddenly reaching out for the vest, and saying, “ if 
you have no objection, I would like to see it, ” 

Q. “ Now are not three of these holes moth-eaten ? ” A. “ I think not. ” 

Q. “ Are you a judge of moth-eaten goods ? ” A. “ No. ” 

Q, “ Where is the shirt you wore ? ” A. “ Destroyed. ” 

Q. “ Bv whom ? ” A, “ The cook. ” 
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Q. ■' T le c'ok ‘} ” A. ” I meant the laundress. '* 
h ■ vest was passed to the Jury for their inspection, and the Jurymen got 

iiiin !.)' e gcr \ihispered discussion as. to whet her certain of the holes were moth. 

t (>i i«nt. Th.'ve was a tailor on the Jury. Observing the discussion 
; 1 . iio t took back the garment and said in tiis most winning way, “Nowvte 

doii’l A.i t tne Jury to disagree. ” He next held up .lie coat, which was very 
un.ch iinire injured in the tails ihan in front, and asked the witness how he 
. ccoui ted for that. A, “ Ic is one of (he freaks of elecLrieity. ” 

“One of those things no fellow can lii.d out.” The witiuss couldnot 

reed! h iw much he hail paid for tnc coat or for any of tlu; girmcuts, and aft't 

an uniuc'r.ssful attempt to identify the maker of th; trousers by the name of the 
button, wli ch proved to be the name of tiie button-ra iker, the old clothes were 
tinii ori.Tily ail wed to ie->t, and Mr. Choate asked the witm ss how long he had 
hee uncnuseious. He replied that he thought he was unconscious two seconds. 

Q. “How did you know you were not unconscious ten minutes ? ” A, 

*• Oil y from wiiat Mr. Walker says. ” 

Q, “ Where is he ? A. “ On the street. ” 

Q, “ On Ch imhcrs Street, downstairs ? ” A. “ No, on Wall Street. ” 

Q. “ Oh, I forgot that the street to you means Wall Street. Were you not 
up and drc'.secl every day after the explosion ? ” A. “ I c.umot rcinerabtr. ” 

Q “ You did business every day ? ” A. “ Colonel Slocum and my 
ncptiew cilied u|)on me about business, and my counsel bokei after some missing 
papi’is .ti.d bonds. ” 

Q. "You then held some Missouri Pacific collateral trust bonds ? " A. 
“Yes." 

Q, “ How many ? ” A. “ Cannot say." 

Q. “Can’t you tell within a limit of ten to one thousand ? " A. “No.’ 
Q. “ Nor within one hundred to two hundred ? ” A “ No. ’’ 

Q. “ Is it because you have too little memory or too many bonds ? How 
m my loans did you have out at that time ? ’’ A. “ I cannot tell. ’’ 

Q. “ Can you tell within two hundred thousand of tlie amount then due 
from your largest creditor ? ” A. “ Any man doing the business I am—. ’’ 

Q. “ Ch, there is no other man like you in the world. No, you cannot 
tell witluu two hundred thousand of the amount of the largest loan you then 
had out but you set your memory against Laidlaw’s ? ” A. “ 1 do. ” 

Q. “Wire you not very excited ?” A. “1 was thoughtful. I was 
self-!) lised, I did not believe his dynamite would sacrifice himself. ” 

Q. “ Never heard of a man killing himself ? ” A. “ Not in that way. ” 

CHAPTER 8 

UnnecBssary or Rsckless Oross-Exaniination 

The gloden rule is “ Don’t ask the question unless there is a good reason 
for it,’’ and “Don’t ask the question for question’s sake.” 20 M. L. J. 154 
iBng.) 

“Except incases where your position is so bad that nothing can injure it, 
and son.i ilm g may improve it, do not splash about, and do not ask a question 
without iving f.arly certain that the answer wUl be favourable to vou “ 20 M. 
L. J. (Ji.iir ) 154. ^ 

In lesciving whether or not to cross-examine a witness, it is necessary to 
re.n ember that there can be put three objects in cross-examination. It is 
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desii^ned either to destroy or •weaken the force of the evidence the witness has 
alreLv given against you, or to elicit something in your favour which he has 
not stated, or to discredit him by showing the jury, from his past history and 
present demeanour that he is unworthy of belief. “ Never should you enter 
upon a cross-examination without having a clear purpose to pursue. If you 
have not such, keep your seat.” Far better to be mute through the whole trial 
dismissing every witness without a word, than for the mere sake of appearan¬ 
ces, to ply them with questions, not the result of a purpose. You will not fall 
in the estimation of those on whom your fortunes will depend but the contrary, 
The attorneys well know that, in legal conflicts, even more than in military 
ones, discretion is the better part of valour; thay will not mistake the motive 
of vour silence ; but they will commend the prudence whose wisdom is proved 
by the results. Cox’s Advocate. 

Your first resolve will be whether you will cross-examine at all. It is imp¬ 
ossible to prescribe any rule to guide you in this; so much must depend upon 
the particular circumstances of each case. You must rely upon your own sag¬ 
acity, on a hasty review of what the witness has said—how his teatimony has 
affected your case, and what probability there is of your weakening what he 
has said. If he has said nothing material, usually the safer course is to let 
him go out without a question, unless indeed you are instructed that he can 
give some testimony in your favour, or damaging to the party who has called 
him, and then you should proceed to draw that out of him. But unless ,so 
instructed you .should not, on some mere vague suspicions of your own, or in 
the hope of hitting a blot somewhere by accident, incur the hazard of eliciting 
something damaging to you —a result to be seen every day in our Courts. 
Cox’s Advocate. 

“ Cross-examination is a most dangerous weapon in a double sense, it is dan¬ 
gerous to the side offering the witness, but it is more dangerous to the cross- 
examiner. You never ought to cross-examine a witness unless you know prec¬ 
isely what you want to get at and what you want to do. If you have attended 
a Court and watched a cross-examination, it may have occurred to you that 
it is nothing but rehearsal of the original testimony ; and so it is. Now what 
is the effect of such testimony ? The effect i,s to strengthen the original testim¬ 
ony by a repetition of that testimony.” 12 M. L. J. 371. 

The reckless asking of a number of questions on the chance of getting at 
something is too often a plan adopted by unskilled Advocates, and noise is 
mistaken for energy. 

In criminal trials, especially in a capital case, so long as your 
case stands well, ask but few questions, and be certain never to ask any, the 
answer to which, if against you, may destroy your client’s case; unless you 
know the witness perfectly well and know that his evidence will be favourable, 
or unless you be prepared with testimony to destroy him if he play traitor to 
the truth and your expectations. “ Nothing is more unprofitable than an 
aimless cross-examination. It is better to ask no questions at all than to put 
a number of queries at random in the hope of accidentally eliciting some 
favourable reply. The consequences, more often than not are disastrous 
and re-act upon the cross-examiner in a lu inner he seldom anticipates. The 
practised hand never asks a question without an object in view, and should 
always be in a position to make a fairly accurate forecast of the probable reply.” 
See Rahmatuilah, p. 34. 

'* A mere aimless, haphazard cro.ss-examination is a fault every advocate 
should strenuously guard against. It is far better to say nothing than to risk 
the consequence of random shots, which may as often wound your friend^ aa 
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yotiT oppononeiits. Very little experience hi civil or eriminal r™. . 
the latter especially, will assure you that there is no error so comm 
Some persons seem to suppose tiuU their credit is concernedr Z-"' 
cross-examination, and they look upon the dismissal of a witness ' 

if itwcre anopportinitylost, and they fear that clients wou d attrXt > 
so much to prudence as to conscious incapacity. So they rise and n ,7. ’ ?“* 

of questions that do not coueerii the issue, and perhans elicit com 
damaging to their own cause than anything the other sWe lias\rouffht 
the result is, that they have their client iu afar worse condition than 
Let It be a rule with you never to cross-eoumine unless you have sZe SJ v"' 
to gam by It. For better be mute through the whole trial disTni«i”^ 
witness without a word, than for the snko of appearanocs 
questions not the result of a purnose You will ifnf a ii ■ ’ 4 .u ^ ^ with 
those on whom your fortunes will depend ; but the coiitrarv It if 
that in legal conflicts, even more than in military ones, disc^kimi fs 

his testimony has allcctecl your case aiidl wh'iL nrfilv»Kilif\r • 4 ? ^ ^ 

exposit'S falsehood an™elSia ”g Lut°°rosfc2mlnSion°™^ woapoas top 

side of victorv BesiHp^ m ^ mistake would have leaned on the 

become a good cross-examiner*^^ aptitude, it requires considerable experience to 
the wLesfrthoZtT a“ 
forestall his reply ^and be^ ready 

him by anticipatkg. If you aL a beJ^^Lr v“^y 
instead of observing silence vmi r.,.f „ yoi^*^ inexperience is no excuse, if 

least for the serious ennsenn caring in the 

what to as^ ZZl tS ask^ 3 y°“ 

and dismissing the witness ’after nutt^nV?? ^y 

of feeler. Sulnce in 

eross-examination which is fraueht with m™* j'®'’* *?“ P"'f“mg a roymj 
question will push your case +o a fath * daiipr. A single injudicious 
fondness for grtting dedpelow 1^^“”’’fy™'*‘ho Possibility of resene. A 
needless cross-examination.” Sie SarWs' lIodLn Idvo^ 

tole.‘'TOe" yZ'Snjj^Sbrth ‘h'ohtoly necessary ” is a sound 

hare no idea one wav or the other*^ it*,?bellr’tj y™’“ T 

must look around before risked, but you 

adviser prompts an advocate to ask aqu’est^M ^ 

his case. An advocate should not on ly ou^t ^ 
to such nnportunities. if he is decidedly o/opinio“‘thr,hetuS?iZi“ ’risCS 
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there is more chance of its causing injury than good, he must not give away. 
Serjeant Ballantyne in his “Experiences” quotes an instance in the trial of a 
nriiioner on the charge of homicide, where a once famous English barrister had 
been induced by the insistance of tl\e prisoner’s attorney, although against his 
own judgment, to ask a question on cross-examination, the answer to which 
convicted his client. Upon receiving the answer he turned to the attorney who 
had advised him to ask it, and said emphasising each word, “ Go home ; cut 
your throat; and when you meet your client in hell, beg his pardon.” 

When the evidence in the examination-in-chief is clear and unimpeachable, 
it is not advisable to attempt to mend matters by cross-examining directly on 
the point. Such a case will not infrequently make your opponent’s case more 
strong. The witness will only get a chance of repeating his story with emphasis 
and if the transaction deposed to really occurred, constant interrogation will have 
the effect of reminding him of many details which he had omitted or forgotten. 
Injudicious attacks upon the credit of witnesses, at the dictation of a party, do 
more harm than good. A party, is in most cases actuated by bitter personal 
feelings against his opponent, and he is always anxious to sieze upon the 
opportunity of heaping insults on him or his witnesses in the box, irrespective of 
the result of his case. If unfounded suggi stions are thrown out indiscriminately 
and incidents that took place dceadcs ago and do not affect the credibility of 
the witness on the matter on which he testifies, are raked up, they irritate the 
Judge and make the jury unsympathetic. 

“If cross-examination is a powerful engine, ib is likewise an extremely 
dangerous one, very apt to recoil even on those who know how to use it. The 
young advocate should reflect that if the transaction to which i witness speaks 
really occurred, so constant is the operation of the nalural sanction of truth that 
he is almost sure to recollect every material circumstance by which it was 
accompanied; and the more his memory is probed on the subject, the more of the 
circumstances will ceme to light, thus corroborating instead of shaking his 
testimony. And forgetfulness on the part of witnesses, of immaterial 
circumstances not likely to attract attention, or even slight discrepancies in 
their testimonies respecting them, so far from impeaching their credit, often 
rather confirms it. Nothing can be more suspicii.us than a long story, told by 
a number of witnesses who agree down to the minutest details. Ilciicc it is a 
well-known rule that a cross-examining advocate ought not, in gpucr.vl, to ask 
questions the answer to which, if unfavourable will be corrclusive against him; as, 
for instance, in a case turning on identity, whether the witness is sure, or will 
swear, that the accused is that man of whom he is speaking. The judicious 
course is to question him as to surrounding or even remote matters; his answers 
respecting which may show that, in the testimony he gave in the first instance, he 
either spoke falsely or was mistaken. Under cerLaiii circumstances, however, 
perilous questions must be risked; especially where a favourable answer would be 
very advantageous and things already press so hard against the cause of the 
cross-examining advocate, that it could scarcely be injured by an unfavourable 
one.” Best, S. 660. 

“ Let it be a rule with you never to cross-examine unless you have some 
distinct object to gain by it. J’ar better be mute through the whole trial, 
dismissing every witness without any word, than, for the sake of mere 
appearances, to ply them with questions not the result of a purpose. You will 
not fall in the estimation of those on whom your fori lines will depend; but the 
contrary. The attorneys well known that in legal conflicts, even more than in 
military ones, discretion is the better part of valour; tliey will not mistake the 
motive of your silence, but they will commend the prudence whose wisdom is 
proved by the results. ‘Yourfirst resolve will therefore be, whether you will crQ$s- 
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examine at all.’ It is impossible to prescribe any rule to guide you in this-so 

much must depend upon the particular circumstances of each case. You niVt 
rely upon your own sagacity, on a hasty rtview of what the witness ha 

said—how his teslimo .y has affected your case, and what probability there is 
of your weakening what he has said. If he has said nothing mriterial, usiully 

the safer cours'’ is to let him go witiiout aiiy question, unless indeed you ate 
instructed that he can give .some testimony in your favour, or damaging to 
the party wlio has called him, and then you should proceed to draw that out 
of him. But unless so instructed, you should not, on som ■ mere vague suspicions 
of your own or in hope of hitting a bolt somewhere by accident, incur the hazard 
of eliciting something damaging to you—a result to be seen every day in out 
Courts. So, f s a general rule, it is dangerous to cross-examiae witnesses called for 
mere formal proofs, as to prove singnatures, attestalinns, copies, and such like.Strl, 

such witness are not to be immediately dismissed, for you should first consider 
if there be any similar parts of your case which they may prove, so as to saves 

witness to you.” Cox’s Advocate. 

Sir Henry Hawkins once said :—'■ I can’t explain my sucess as a cross- 
examiner, and I can lay down no golden rule of [iracticc. Certainly the art of 
cross-examination is not to examine crossly, and perhaps, I may say that the 
art is not to croas-examine at all. It may savour of a contradiction in terras, 
but my meaning is th,i,t the cross-examiner sliould not put a qm slioii unless he 
has a sound reason for doing so. Sometimes my cross-examinaLion has consisted 
of a look, sometimes a nod. 1 seldom in any c.ise put m my qu stioas, and 
never splashed about; that is fatal.” See 20 M. L. J. 157, 5 M. L. T. 106. 

The observations of .Sergeant B ill uityne on this point and upon the subject 
of cross-examination gener.iily may prove useful. He sxys:—*■ The records of 
Courts of Justice of all times show that truth cannot, in a great number of cases 
tried, be reasonably expected. Even when witnesses are honest and have no 
intention to deceive, there is a natur.il tendency to exaggerate the facts 
favourable to the cause fer which they are appearing, and to ignore the opposite 
circumstances ; and the only mean.s known to English Law by which testimony 
can be s fted is cross-examination. By this agent, if skilfully used, falsehood 
ought to be exposed, and exaggerated statements reduced to their true dimen¬ 
sions. An unskiful use of it, on the contrary, has a tendency to uphold rather 
than destroy. If the principles upon which cross-examination ought to be foun¬ 
ded are not understood and acted upon, it is worse than useless, and it becomei 
an instrument against its employer. The reckless asking of a number of question 
on the chance of getting at something is too often a plan adopted by unskilled 
advocates, and noise is mistaken for energy. “There are, generally speaking, two 
schools of cross-examination. One is known by the description of severe cross- 
examination. By this method the witness is taken over the whole facts of the 
case and minutely eattchised as to his acquaintance with them. Given a very 
skilful counsel and a fl.rgrantly dishonest witness, this style raiy serve its 
purpose ; but, as a general rule, witnesses tell some truth, are not fools, and are 
But inclined to be like clay in the hands of the examiner. “ Mot infrequentlyi 
then, the *severe cr?ss-examitiation ’ gives an able witness the opportunity of 
emphasizing his evidence-ni-chief and driving home points actually unnoticed la 
his first examination, The Tiebborne claimant was .subjected to a severe cross- 
examination before the Magistrate prior to the comra'ttal, and, in the opinion of 
Sir Henry Hawkips, it was out of the questions then put to him that he, to a 
great extent, fertified his case subsequently. A short crobs-cxannnalion, on tor 
other hand, leaves good or bad alone, and, instead of attempting to prove tbe 
witness a liar out fif his own mouth, relies on the testimony of other witnesses 
to nullify the objectionable evidence, ” See 13 Cr. L. J. p. 109. 
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Illustrations 

(i) One Dr Burh.nnn was charged with the o.Trnc^ of having poisoned his 
woman co- sitlerably older ihan himself, and who had naade a vill m hi. 
rfour-with morphine, and wich atrophine. each drug being used m ^mh pronor- 
^011 as to effectually obliterate the gr''up of symptoms attendmg d^th 

from the use of either drug alone. At Bu'hamm s hi 1 the di .ri . 
; y fomU himseU m the extremely awkward p s.t.nn of trying to rrsuade 
! Turv^o decide that Mrs. Puchanan’s doith was. beyond ad reasoti be doubt 
pi rLiilt of Ml overdose of morphine mix.-d w.tli atropbine adminislered by 
htr husbind, although a respectable physician, who had attended 
de t -bed, bad given it as his opinion that ahe died from natura c uses and had 
toself made out a death errhfioate in attributed her d 

auoi'lexy. It was only fair to the prisoner that he should be given the benefit 

Khe testimony of this physician. The district attorney therefore, called the 
doctoi to t.he witiuss-sta-nd and qucj^tioned him concerning t e \ 

toed during his treatment of Mrs. Buchanan just prior to her death, and 

developed the fact that the doctor had made out a death ‘certificate m whic 
had certified that in his opinion apoplexy was the sole^cause of c . 
doctor was then lurmd over to the lawyers ior the defence lor 

In such a case one would suppose that no questions arc necessary n cross- 
exami^mtion. But fie counsel for the defenoo put this most irr.l.vau a, d 
dangerou? qurstion to ihc witness ‘ Now doctor, vou h ive to! - vs wh t tins 

laPy’s s\mptums w^re, j’ou told us what yiiu then believed was i- c^ 

of her death, I n w ask you, has anything transpired since Mrs 

death whici. would lead you to change your 1 „ 

paper ' " The doctor sitikd back in nis chair and slowly repea ed the quest 

^ed : “ Has anything transpired since Mrs. Bnrhanan “ 

me to change my opinion as it is exiiressed in this paper ? .lilowed 

to the Judge and inquired if in answer to such a question he „„j.+;ft(,ate 

to sneak of Ltters that had come to his knowledge since he ^ro e the certificate 
The Judge replied : <• The question is a bro.d one. Counsel asks you if you 

know of any reusmi ^hy should change your former opinion. ^ 

kaned forward to the stenographer and rt quested him to re. \] i 

again. Tnis was done. The attention of everybody in Court was by this tirne 
focussed upon the witness, intent upon his answer. It scerae o app 
jury as if this must be the turning point of the case. 

The doctor having heard the question read a second ^ 

moment, and then straightening himself in his chair turned to t e ® ° ‘ 

and said, “I wish to atk you a question. repor of Uie ch 

of Lis discovery of atrophine and morphine m the con . ?! 

stomach been offered in evidence yet ? ” The Court answere., - ‘i ’ . 


“One more ques'.ion, 


^_^ said the doctor, “ Has the ri'iiort of the pathologist 

yet been received in evidence ? ” The Court r< plied, ‘‘No. mipcHon 

“ Then, ” said the doctor rising in his chair, I can Tff 

truthfully, that as yet, in the absence of the pathological ^ 

absence of the clumioal re port, 1 k mw of no legal evidence w c 
me to alter the opinion tx^ircs'^ecl in my death ceriincatc. 

It is impossible to exaggerate the impression made ”P."" ^ 
jury by these answers. All tin-advantage that the piisoner mi i i fnr 

lrv.m the original di ..tli certificate was eniinly swefit uw-ay. i ' i^, ij n 

fully two we.ks af er this ep sod e. When the jury reMr. d to Ic. eon 

room at the end of tl e trial, tin y found they we rc ut erly una de to 

a verdict. At the expiration of this time, the jury retuuie j v. 

anei asked to have the testimony of this doctor read to them which w 
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done. The result -was th^t the jury retired a second time and immediatelv 
atreed .lOon their verdict of death. ” Wellman, pp. 77—79, ^ 

Hi) In this case the question was whether the accused was sane or insane at 
the lime of the commission of the offence. One Dr. Hamilton had been retained 
by Ih^ defence and had made a special study of the accused’s case, had visited 
him for weeks at the prison, and hatl prepared liimsclf for a most exhaustive 
exposition of his mental condition. “Upon callini' him to the witncss-chair 
however, counsel for the cccuscd (Mr. Howe) did not question his witness so as to 
lay before the jury the extent of his experience in mei'tal disorders, and his 
f-'miliarity with all forms of insanity, nor develop before them the doctor’s 
peculiar opportunities for judging correctly of the jirisoner’s present condition, 
The advocate evidently looked upon the advocates in charge of the prosecution 
as a lot of inexperienced youngsters, who would cross-examine at great 
length and allow the witness to make every answer tell W'th double effect when 
elicted in cross-examination by counsel for the crown." Couii-el lor the accused 
contented himself with these two questions and answers : 

Q. “ Dr. Hamilton, you have examined the prisoner at the Har, have you 
noL?” A. “I have, Sir.” 

Q. “ Is he, in your opinion, sane or insane ?” A. “Insane.” 

“ You may cross-examine,” thundered the counsel with one of his 
characteristic gestures. There was a hurried consultation between the advocates 
for the crown. 

“ We have no questions,” remarked Mr. Nicoll, quietly. 

w exclaimed Howe, “ not ask the famous Dr. Hamilton a question? 

WeH, I Will, and turning to the witness beg in to ask him how close a study he had 
rnade of the prisoner’s symptoms, etc., when, upon objection by the counsel for 
the prosecution, the Court directed the witness to leave the witness-box as his 
concluded, and ruled that inasmuch as the dircc' cx.iniiiiation 
had been finished and Ih'-re had been no eros‘>-ex imi.iation, tin re was no 
course open to Mr. Howe but to call his next witness.” Sec Wellman, p, 129. 

■j charge of murder could be proved without 

inenlmcation. The authorities boldly made a dash for the eapitnl charge, in the 

c might turn out. And now, driven Lo their wit’s end, old 

ilr. bmith was examined bj:" one of the best advocates of the day and this is 
what he made of him: 


n the remains?” A. “Yes.” 

1 . , , believe them to be ?” A. “ My daughter’s, to the 

best of my belief.” 

n • iS Av ^^y y®^ believe them to be your daughter’s ?” A. “ By the 

height the colour of the hair and the smallness of the foot and leg.” 
lhat was all, and it was nothing. 

f “®®ds be cross-examination if you are to satisfy your client, 

bo the defendant’s advocate asks: 

else upon which your belief is founded?” A. 

was «nmp ^ answers the old man, turning his hat about as if there 

was some mystery about it. 

tr. r®- ^ breathless anxiety in the crowded Co -rt. for the witness seemed 

to something in his mind that he did nol like to brii g out. 

l,a;i 1 ® bileuce of < wo or three minutes “ My daughter 

iiaa a scar on her leg, ' 

Wfl<! cnough for the drop scene. More ci oss-examiiiatioii 

examination 
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The mark, it appearcJ, wfs cai ':e(1 by IT rriel'' havag fallen into the fiK- 
place ^hen sh' was a giil. f-nce counsel fisk^d : 

Q. “Did you see the maik on the rcinsius?’ A, “No; I did not 
examine for it, I had not seen it for ten yiars.” 

There was much penmanship on the part of the officers for the Crown, as 
many interchanges of smiles between the nfficids as if the discovery had been 
due "to th^ir sagacity; and they went about sayi'.g, “How about the sc ir 
“ How will he g^t over the scar ?” “ What do you think of the scar ?” Strange 
to say, the defendant's advisers thought it prudent to ask the Magistrate to 
allow the doctors on both sides to ascertain whether there was a scar or not, and 
stranger still, while giving his consent, the Magistrate thouglit it was very 
iroiraterial. It proved to be so material that when it was found on the h g 
exactly as the old man and a sister had described it, the doctors cut it out a'd 
preserved it for production at the trial. After this discovery, of course, the 
result of the trial was a foregene conclusion. See Harris’ Illustratioi s in 
Advocacy, pp. 91-92. 

(m) In a breach of promise of marriage cisc agiinst a clcrgym^iii, the 
pleadings stated that tho promise was merely conditional, end tint the condition 
had rot bien pei’toriiied. It was a weak case, but the advocate for the plaintiff 
was strong and w-iry. An inadvertent word uttered by his learned friend, 
counsel for the defendant, was another mistake. 

The following cross-examination of the lady plaintiff by the reverend 
defendant’s counsel seems to have been based on no principle whatever, but 
apparently directed to satisfy his own curiosity. 

Q “ L t me ask you, did you frequently converse about marriage ?’’ A, Oh 
yes; it was his constant theme.” 

Q. “ You liked it ? ” A. “ Oh yes ; it was very agreeable—my future 
wellare—. ” 

Q. “You were desirous of marrying him, I suppose.” A, “Oh yes, 
certainly ; he had promised me, and was always promising me, ” 

Counsel.—“ Stay, we will come to that presently, ” “ Let her answe.’ 
please, ” said the plaintiff’s counsel, “ it is your own question. ” 

Q. “Did he tell you his income would not permit him to in irry T’ A. 
“ Oh yes many times ” 

Q. “ Did he say he would not marry until he had an income of his own ? ” 
A. “ Oh yes, many times. ” 

Q. “ What did you say ? ” A. “ That I would try and get him one. ” 

Q. “ But you never got him one ? ” A. “ Oh yes, 1 did, and he refused to 
accept it. ” 

Q. “ Where did you get him a living ? ” A. “ At St. Swithin’s. ’ 

Q “ Do you mean to say St. Swithin’s was ever offered ? ” A. “ Oh yes, 
I have a letter here to prove it. ” 

The letter was called for by the lady’s counsel. 

The letter w'.is read. It showed Hut if the promise wa^ conditional the 
letter proved the fullilnieut of the coiidiiion, and the only remaining question was 
that of damages. 

As if not to leave auytluug uudoiio even witli regard to the enhancement of 
the damages, the defendant’s counsel asked the following questions: 

“ Is it a fact that you and the defendant were three weeks in the house 
together without anyone else being there'? ” 
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Tlii"! qiirstion. properly spcak'ng, ought not to have been asked at all. It^gs 
an iiiMimUion ag.unst the virtue of the pl.iinLiff You nould see that hejnn’ 
Were all fathers, with daughters of their own ; they w( re so miicli affected. Thj 
fair plaiiitiif looked bes( echingly at the Judge, who was full of sympathetic 
indiiraation, and then observed with the most wondirful pathos in her vo'ce 
“ My lord :— Oh (wf aging her hands) -Never. ” 

Tliis last answer settled the question of damiges. The jury gave a verdict 
for one thousand pounds damages. 6'ee llirri-, pp. 4 -9. 

(f) A woman was charged with the murder of her child ; she was defended 
by a then will known Q. C. 

The witnesses for the prosecution, although they proved finding the body of 
the child in the prisoner’s hut, could not establish that the pi isoner ever had a 
child, much less the child in question, and there was praelically no eviderce 
against her. 

But her counsel, anxious to make assurance doubly sure, cross-examined the 
last (police) witness, so as to gain the jury’s sympathy with the prisoner, lie 
asked : “ You know the prisr.ncr was badly treated by a young raa^n ? ” 

“ Yes, he broke off the engagement when he heard she was a mother. ” 

The damning fact had been brought out by her own eouusel, and the 
prisoner was convicted aiisl subsequently hanged. 20 M. L J. 291. 

(vi) At a trial for murder, a Welsh advocate was instructed for the defence 
by one of the leading local praelitiouers. Tue counsel was a very peremptuiy 
little man, and during cross-examiiia ion he declined to put a certain qiiestioa 
suggiSLtd by the gentleman iiisiructing him. i'he solicitor pressed him ogaiiiand 
again on the point, but still he refused, “ Well, Sir, ” said the solicitor at last, 

“ these are my instructions, and mine is the responsibility, therefore I insist 
upon your putting the question. ” “ Very well, ” said the barrister. “ I ’ll put 
the question, but remember, as you say, yours is the re-.porisibility. ” The 
qu< slum was put, and tlie result was that il conlributcii in a large degree to 
hanging the prisoner. The .sentence hiving been pronounced the barrister 
turnih round in a ftarfull rage to the solicitor and exckinipd : “When you 
meet your client in hell, which you undoubtedly will, you will be kind enough to 
tell him it was \ our question and not mine.” Id Cr. L. J. 109. 

“ It has been said by a lawyer of considerable experience that saying nothing 
will fnquently accomplish more than hours of questioning ” It is the clieiit’s 
iiittrest nor his whims or wishes, that you are to consult. Sen 16 M L. J. 35, 

(oil) Colonel Henderson says : “ Some two years ago I was in New York 
City, overlook ng tlie taking of some depos-tions m the case of a lady who hid 
instituted a damages suit against the railway company by which I wii 
employed. She lived in Tennessee, and was travelling tnrough Verginii. There 
had been a heavy rain that had washed a lot of sand down upon the track. The 
locom itive rai upon this sand and quietly and sweetly turned over. Nobody 
was hurt so far as we could tell except this lady. For many years she had 
been under tr»atment fir some ailment to one of her limbs. She was on the 
way to ht r specialist in New York then for further treatment of this limb. It 
was the deposition of this specialist that we were taking. Our counsel in charge 
of the case was conducting the cross-examination. The learned doctor told us 
all about her present condition, how she was permanently injured, etc., etc. He 
made it as horrible a daraigrt as a doctor can. Fi tally they turned this physicim 
over to us for cross-examination. Our counsel went on and developed her 
condition before as bc-ing very similar to that in which she was at present, in the 
fact that she had been on her way to her doctor for treatment at the lime of the 
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arcidfnt complained of The witness testified all right as to what the condition 
of this gftod lady was : our coansel turned to me by way of consultation and 
said in a low voice. 

“ The other side did not a'k him whether or not her present condition is 
due to the turning over of that car, or whether it was due to the cld ailment. 
Shall I ask him ? ” 

“No, do not do it.” 

“Yes, ” he said, “ I think I had better ; I think I shall. I believe that will 
end the law suit. ” 

“ So do I, ” I replied. 

“ Well, ” said he, “ he is obliged to say it, he is obliged to say it. ” 

“Remember he is her doctor, he has been getting her money. I believe 
it a fine question to ask, but I would sooner ask it of the jury. The jury cannot 
explain it like that doctor can. ” But still he insisted. 

“ Well, I will take the re,sponsibiiity, ” he added. 

“ Very well, you are in charge. Ask it and then will come the deluge; ” 
I told him. 

So he asked the question and the doctor said : 

“ Yes, she had that ailment, but 1 thought she w..s completely cured of it. 
She was so severely shaken up in this accident that it has turned the whole thing 
loose worse than ever.” 

That was a tine question, a very learned question. It was a costly question 
for I turned b.ick home and paid her £ 10,0 0 damages. See 14 Cr. L. J., p, 28, 

(roi) See Illustration in chap. 4. 

CHAPTER 9 

Too Little Cross-Examination 

A. number of cases are spoiled by too little cross-examination. When a 
number of collateral facts are deposed to in eximination-in-chief, it is the 
bounden duty of the cross-examiner to put questions in order to disprove them, 
unless he chooses to admit some of them. Relevant and really important 
questions should never be omilted, The sound rule is “ ask as many questions 
and such questions as are necessary for your case, ask neither more nor less. 
It is dangerous to ask too little as well as too much.” 1J Cr. L. J. 109. 

Sometimes very important points are left out in case of too little cross- 
examination. 

Although witnesses swear to tell “ The truth, the whole truth, and nothing 
but thetru h,” yet there are witnesses who believe that they are not obliged to 
tell anything they arc not qucstioiied about, and sometimes, if asked, they give 
evasive answers. 

Illustrations 

(i) “I was counsel,” narrates an Americriii lawyer, “ for a railway company, 
and I won the case for the defence mainly on account of the testimony of an 
old coloured man who was stationed at the crossing. When asked if he had swung 
his lantern as a warning, the old man swore positively, ‘I surely did ’ I subse¬ 
quently called on the old negro and comnlimeiiled him on his testimony. He said, 
‘Thank you, Mirsi* John, I got along all right, but 1 was awfully scarrd 
because I was afraid that lawyer man was going to ask me was my lantern lit. 
The oil was all exhausted before the accident.’ ” See 18 Cr. L. J. 109, 
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(n) Hawkins was once rctaincl for an Insurance Company the nlo-.. 
being clothiers who sola rculy made dollies, aiul their nr^misps u 
burnt down, they ui: de a n'enormous claim agl.sl thflZ 
Hawkins having elicited that there were pile upon piles of trousera„7nri' 
all of them had brass buttons, eoiiiinentod ('ll I he lael that in snite 
sifting of th^‘ Mrh not a luilioii had be .found among thrsalval%f 
Court iidjourncil till the following ^no^llin!^ when hundreds of buttons narti^^ 
burnt were brought inlo Coiirl by the .few idainlills. CockburrSn, ?' 
inspectcL tlie buttons, and enquired how Iliwkms accounced’for them 
having stated that none had been found. 

“ up to last night my Lord, none had been found.” 

On their own shanks, my Lord.” 

See *' defendants. 

(ui) Some time ago the writer, while w.iiling in Court, watched the trial of 
a case where the plnintilf .sought to recover d.ini iges for a breach of warrant.-, 
llie defeiidaiit had .sold lorn <i li irse with a.i express warranty that he was 
sound and kind and free from all d.'fecls.’ The next day the plainliff noticeci 
that a shoe was loose, and he undertook to drive him into a blacksmith’s shop 
to have him .shod, where the horse exhibited sueli violent reluctance that he was 
obliged to abandon tlie attempt, llepe.ited clTnrls m.ule it evident that he never 
would be shod willingly and therefore he was obliged to sell him The defendant 
called two witnesses. The first an honest, clean-looking man, testified that he 

^ he knew the horse in question perfectly well and he had 

shod him about the time referred to in phuntilf’s testimony. Cross-examination 
proceeded thus: ’’ 

1 you have any difficulty in shoeing him?’ A. ‘Not ths 

least. He stood perfectly quiet. Never had a horse stood quieter.’ 

‘ Ihe other, a venerable looking man, with clear blue eyes, testified that 
no had owned Ihc horse and that he was perfectly kind. 

shop have any trouble about getting him into a blacksmith's 

■ 1 ,■’'^^1’,®^’ ^ don’t remeniber that I ever had occasion io carry him to a 
blacksmith s shop wlulc I owned him.’ 

1 . plniiitiff s counsel evidently thought that cross-examination would 
only develop this unpleasa t testimony more strongly, so he let the witnesses 
go. The Jury found for the delendant. 

“ The next morning as the writer w.is sitting in Court waiting for a verdict, 
2v he recognised as rhe blacksmith, leaned forward 

that hor.se case tried yesterday, didn’t you? Well, 

L W Stood perfectly quiet while I shod him, 

• . I' I • ^ to hold him by the nose with a pair of 

pincrs to make him stand. Ihe old man said he never took him to blaksmith’s 
shop while he had hun. No more he did. He had to take him Zl into an open 
lot and cast him before he could shoe him.’ See 10, American Law Review, 153. 

CHAPTER 10 

Bullying or Badgering Cross-Examination 

There are, generally spe.vking, twa schools of cross-examination One is 
known by the description of severe cross-oxatuiaation. By this method the 
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vritness is takfn over the whole facts of the case and minutely catechised as to 
his acquaintance with them. Given a very ikilful counsel and a flagrantly 
dishonest witness this style may serve its purpose; but, as a general rule, 
mtnesses tell some truth, are not fools, and are not inclined to be like clay in 
the hands of the examiner. 13 Cr. J. J., p. 101'. 

There are two styles of cross-cximiantion, which may be termed the savage 
style and the smiling style. The aim of ihe savage style is to terrify the witness 
into telling the truth, the aim of ■■iniliiig slide is to win bun to a confession. The 
former is by far the most frequently in use, specially by young advocates, who 
probably imagine that a frown and a fie.ee voice are proofs o'" power. Great 
is their mistake The passim s rouse the passions. AiigLr, rcril or assumed, 
kindles anger. An attack stimulates to defiance. By showing suspicion of a 
witness, you insult his self-love : you make him your enemy at once ; you arm 
his resolution to resist you; to defy you, to tell you no more than he is obliged 
to tell; to defeat you, if he can. 

Undoubtedly th'^re are cases where such a tone is called for, where it is 
polite as well as just; but they are rare, so rare that they should be deemed 
entirely exceptional. In every p'.rt of an advocate’s career, good temper and 
self-command are essential qu lifications; but in none more so th.in in the 
practice of cros.s-€xaniiiiatioii. See Cox’s Advocate. 

Bullying and blustering or thumping the table are out of place in a Court 
of justice and seldom succeed. Such conduct only helps in drawing the sympathy 
of the Court or the jury towards the witness. Good manners and good temper 
are indispensable requisites of a good advocate. 

“ Bullying and browbeating a witness, misleading him, as for instance by 
putting questions which .assume facts to have been proved which have not been 
proved, or that particular answers hftve Incn given contrary to the fact—ques¬ 
tioning him in a manner which assumes th.'l he h.is been lying throughout the 
whole or the greater part of hi-. examiiif)tion-ia-chiLf--eonfiisi''g him when 
stupid—^terrifying him when timid—will oftener than otlprwhe f.dl to search 
the mind ai d conscience of an advers.. witness, when smavity of manner, 
gentleness and courtesy will suiviy put him off In-, gu.srd, while jspid and subtle 
questioiiing elicits from him i'nuiner.ib'e f.ie's inv^n ji'Chit as tliey ..ppe.ir to 
him at the moment, but which when put toge.her .nut airanged, create a whole, 
in which the most ignorant beholder insf.intly recognizes the truth.” (Field, 
447-448 ) 

“It is marvellous how much may be accomplished with the most difficult 
witness, simply by good humour and smile; a tone of friendliness will often 
succeed in obtaining a reply which has been obstin.atcly denied to a surly aspect, 
and a threatening or reproachful voice. As a gcncr.il rule, subject to such very 
rare exceptions as scarcely enter into your calculations, you should begin your 
cross-examination with an encouraging look, and manner, and phrase. 
Remember that the witness knows you to be on Ih-^ other side; he is prepared 
to deal with you as an enemy; he anticipates <a bailg* ring; he thinks you ere 
going to trip him up, if you can ; he has, more cr less, gir>led himself for the 
strife. It is amusing to mark the instant change in tne demeanour of most 
witnesses when their own eoiinsel his resumed his seat, and the advocate on the 
other side rises to cross-examine. The position, the countenance, plainly show 
what is passing in the mind. Eilhcr there i^ fear, or, more often, defiance. 
If you look fierce and look sternly, it is Jus'l whal had been expected, and you 
are met by corresponding «cts of self-defence. But If, instead of this, you wear 
a pleasant smile, speak in a kindly tone, use the hinguagc of a friendly questioner, 
appear to give him credit for a desire to tell the whole truth, you surprise, you 



120 


CROSS-EXAMINATION 


disarm him; it is not what he had aiilicipated, and he answers ranklyyom 
questionin£S.” (Cox’s Advocate). 

There are occasions where a sharp lone and an appropriate expression o( 
face are calLd for in order to nrodneo Ihc dc'ir d ell’ecl. It cin only be 
succes^ifnlly employi d hy advoe les of outsi indiii'' ineril. The following extract 
from O’Brien’s Life of Lord ihissell, will elcarlv iJnstr.itc the point: “Once, 
when cross-exaniitiir g a wilaess hy ihi ni. le of Saiupson, who was sued for libel 
as editor of the RefeifC, Bussell asked I lie w incss a question whiuli he did nnt 
answer. ‘Did you hear my question?’ s.ihl Bii sill m a low voic . ‘Idid,’ 
said Sampson. ‘Did you understand it?’ asked Riissdl, iii a ^iilllownwiti, 

‘ I did,’ .'Jaid Sampson. ‘ 'Phen,’ said Bnssill, ?«/, nifi hin ivici' to its h'shesipitik, 
and looking as if he would spring from his pl.iee ain! seize i he witne s by the 
throat, ‘Why h.avc you not aiiswired it? J’rll the jtiiy why you have not 
answered it.’ A thrill of excileraeut ran through the (■■nirl-room, S.nnpsomfas 
overwhelmed, and he never pulled liiuisclf together again. ’ 

Wellman says: “A goo.! advoe.'itc >h<mld be a good arlor. The most 
cautious cross-examimr will often elicit a damaging answer. Now is the time 
for the greatest self-control. If you show by your face how the answer hurts, 
you may los- the case by th.it one point iiloi e. How often one sees the coss- 
examiner fairly staggared by such an answi r. He [lauses, perliaps blush s, anj 
af'er he has allowed the ai swir to have ili fnlliifeel. Ihnlly legains his self- 
possession, but schloin liis control of the wi'ness. With tie is illy eXjienencLd 
triid lawyer, such answ« r, instead of aiipeniing to surpr s' or disconeerl him, mil 
seem to come as a niatld' of course, and will fa'l pi-rfeetly Hat He will proceid 
with the next question as if nollrng h-d h'ppimcd, or even perhaps give the 
witness an incredulous smile, as if to say, ‘ Who do you suppose would believe 
that for a minute ?” (Wellman pp. 1.3-11). 

“It is absurd to suppose that any witr ess who has sworn, positively to a 
certain set of facts, even if ho has inadvertently slrelclied the trudi, is going to 
be readily induced by a lawyer to alter them and aeki'tuvicdge Ills nmtake 
People as a rule do not reflect upon their meagre opportumiics of observing fdCt« 
ai d rarely suspi ct the frailty of their own powers of obsir.atioa. They com.'to 
a Court, when summoned as witnesses, pn pared to tell wh.it they think they 
know; and in the beginning they resent an attack u|)on their story as they would 
one upon their integrity. If the cross-examiner allow.s the witness to suspect, 
from his manner towards him at the start, that he distrusts his integrity, he wiE 
straighten himself in the witness, chair and mentally defy him at once. If, on 
the other hand, the counsel’s manner is courteous and concili.itory, the witness 
will soon lo.se the fear all witnesses have of the cross-examiner, and can almosi 
imperceptibly be induced to enter into a discussion of liis testimony in a fnii' 
minded spirit and the cross-examiner can soun disclose the weak point in the 
testimony.” See Wellman, pp. iO-11. 

Even men of greatest ability and expirience often dread the ordeal of criss- 
examination. Sometimes you get a witness who is thoroughly tughttneu. 
Women sometimes get frightened and they tell \ou thiy do not know w lot they 
do know, and they tell you this even when their want ol k lOwhMge sterns to be 
fatal to their case. What shall you do with such a Witness ? You iiave to slnif 
by a course o* cross-examination that the witness simply does not know what she 
is talking about. 

Some years ago an eminent English counsel ci countered just th *t dillieul’y, 
The witness said she did not know what she did know; if he did i ot know "lie 
could not recover. So he began to put a series of questions to her, • What d.iy 
of the week is this ? ” “ I do not know.” ” What year is this ? ” “I do not 
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know.” ” What i*? your name ?” “ I don’t know.’’ Well it was now very 

app.rent to everyb triy that the woman did not know what she was talking 
about. This exhihition saved her case. 12 M. L. J. (Jc.ur ) 369-3'0. 

The counsel should be careful not to frighten a witness by p unt blank 
qiiEStinns gning at onre to involve him in a contradiction; or he will see your 
Le-ig"* ihwart it by a r. solute auherirg to his first ii.ssirtioi. The counsel 
should in iinate to him del c.itelv Ijis confidence that he is desirous of ti’iling the 
tru'■ I'lid '*‘6 whole truth. If uistincuishe'i men like Bu'liei and Bi < eher and 
Ga'riek lue fightened nt li.e idea of sul.miiting to cross-txamination, what iriust 
be the feelings of drlic ite w imen and young persons wiuj are sworn for the first 
time and w'ho ar< tuiHCcuslomcd to Ih:-publicity incident to the trial of a c'Use 
in one of our Courts? How inexcusab'e then, must be the conduct of the 
advoc.ites Wj o liandle .-uch witnesses roughly in their cross-examination. Set 
Wrotteslcy on Examination of Witnesses, pp. 101-102. 

Great allowance is always made for a nervous witness, who invariably receives 
t! e stnipathy of the jury. You lave to guard, therefore, against offendiiig that 
sympatny, as you undoubtedly would by a severe tone or manner. Ha-ris’on 
Advocacy, XlV Ed. 1911, p. 82. 

The sound rule is that the counsel should be rough to the ruffian and 
thunderbolt to the liar uiid merciful to the mild. 

There are two nctliods of cross-examiimlion generally used annng the 
lawyers, which may be rcspect'vely termed tb; fierce, bulldozing style, and the 
pleasant, peisuasivc st\le. 'I'lie bulhioz.^r aims to scare the witness and thus 
break down the effect of his direct ev.dence by extorting fr(>m him an iidinission 
that he has committed p rjury or by compelling him to relate i.n inconsistent 
story on the cri),s5-(X.iminiitiou. The bu.l..ozer takes for his model the officials 
of the Spanish Inqu sit ion, the witness chair is con erted by him into a rack 
whertupon the victim of his wrath is stretched and tortured in an endea’tour to 
compel him to beg for met cy. The witness wh.j is subject to such an ordeal 
becomes at once the cnemy^ of the law\er who is conducting the cross-examina¬ 
tion ; he his immediately angry and defiant, takes up tlie challenge, and matches 
h’s will with the advoc'tu. '(here are unquestionably cases where such a 
method of examination is proper and necessary, but they form the exception to 
the rule. 

The pleasant stvle of the cro5s-examination will u'^ually produce far more 
beni iicial results. By a ipoaring friendly to an opposing witness you at once 
disarm him of the hostility and prejudice with which he has been regirding you 
during his direct txamiiiation. He has probably been expecting an assaulc upon 
his chbracter, and is prepared to defend himself, but under the influence of good- 
humoured quc'^tions he becomes softened, and is the more easily led to tell the 
exact truth. The old adage that “molasses catch more flies than vinegar” 
applies with peculiar force to (he cross-examination of a witness. 14 Cr. L, J„ 
11.-19. 

Archbishop Whatfly^ strongly condemns this unfair treatment of witnesses 
ly counsel. He says; “ 1 think that the kind of skill by which the cross- 

examiner succeeds in aiarmi g, misleading or bewildering an honest witness may 
be chsr etcrised ns tlie ino:^; ba^e and depravi d of all po-sible employments of 
intillec^ual power. Nor .s it by any means the rao>t effeciu.il way of eliciting 
truth. The mode bcit adnpteil lor utt.iining this object is, I am convinced, 
quite different from that by which an honest, simple-mimled witness is most 
easily b,.ffltfl and confused. I have seen the experiment tried of subjecting a 
witness 10 such a kind of cross-examination by a practical lawyer as would have 
been, I am convinced, the most likely to alarm and perplex many and honest 
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witness, without any effect in shskinfr the testimony ; and afterwards by a tot !!■ 

' fposite mode of examination, sudi as would not at all have fierpl xed one W 
w s lion sily tolling the truth, that sarni* witness was drawn on, step hv sren t" 
,ick'owl'dge the utter faMty of lie whole. Generally sp* ating, a quiet (•ent''' 

■ 11(1 straiglitfo'ward. thou h full ai.d carel'iil examination will be ihemost adanf 
e(i to elicit truth, and the muioeuvre and the brow-beating which are the bet 
adapted to C(Mifuse an lir.nejt simple-minded witness are just what the dishone t 
one is the best prep Ted I'or. Th- more the storm blusters, the more careful! 
he wraps round him the clo 'k winch a warm sunshine will induce him to thrn» 
off.” " 


Section 152, Evidence Act, provides that the Court should forbid any 
question which appears to it to be intended to insult or annoy or which, though 
proper in itself, appears to lie Court needlessly offensive in form. ’ ^ 

Of all unfortunate people in this world, none are more en itl’d to sympathy 
and commiseration than those whom circumstHnees oblisje to appear upon ths 
witness stand in Court. You are called to the stand .ind place your hand upon 
a copy of the Scriptures ii sheep sk'n binding with a cross on the one side and 
one on the other to acconirncd iti oilh r variety of fh- Christian faith. You are 
then arraigned before two leg .1 gmllcmcn, ont of whom smiles at you blandly 
because you are of his side, the other eyi ing you savagely for the op.iosite reason, 
The gentleman who smiles proceeds to pump you of all vou know, and having 
squeezed all he wants out of you hands you over to the other, who 
proceeds to show you that you arc entirely mistaken in all your supposition, that 
you never saw anything you have sworn to, tt.at you never --aw the defendant 
in your life; in short, that you h'V(* committed direct perjury. Hewan'sto 
know if you have ever been in state pr.son, and takes your de lial with the air of 
a man who thinks you ought to have been there, ask’ng all the questions over 
again in different ways; and tells you with an awe-inspiring sevirdy to beVTy 
can fill of what you s.oy. IJe wants to know whether you meant sorai'thing else, 
lleving bullied and senrod you out of your wits, ai d convicted you in the eye of 
ttie jury of prevarication, he lets you go. Ry and by everybody you have fallen 
out with is put on the stand to swear that you are the bigecst scoundrel they 
ever knew, and not to he believed under oath. Then the opposing counsel in 
summing up paints your moral photogrtph to the jury as a character fit to be, 
ht^nded down to time as the type of infamy, as a man who has conspired against 
innocence and virtue, and stood convicted of the attempt. The Judge in his 
charge tells the jury if they believe your testimony, etc,, indicating that there is 
even a judicial doubt of your veracity ; and you go Pome to your wife and family, 
neighbours and acquaintances a suspected man, all because of your accidental 
presence on an unfortunate occasion. Wellman, p. 168—170. 

Witnesses should be treated witli kindness and consideration. They areas 
neces^ry to tlie administration of justice as the machinery of law. They should 
pot be bullied or abused, and advantage should not be taken of their 
ine^enenc^ illiteracy or young age. The better way is to create a son of 
confidence by coaxing a witness and tacking him gently. The moment a witness 
raspecte that the advocate doubts his veracity from the beginning, he prepares 
himselt for the attack and renders cross-examination futile. Some m -ii lave a 
habit ot commenting on the answers of witnesses as they are dtlivered and this 
Mould always be ayoidetJ, It creates bitterness and produces unfavourable 
impression on the Judge. It has the effect of evoking sympathy for the witness. 


(i) A barrister, 
another solicitor, “ 


lUustTations 

who had only just emerged from the solicitor’s ranks, said to 
It your man doesn’t settle, tell him I shall ask h'm whethei 
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h doesn't eat his meals in the kitchen. T was articled lo him and krow a,I 
about him.” 5 .M. L. T. p. 103. 

fj’l 4 witness, John Jones, had been called. He was sworn and iskeJ to 
say what he koew about the oll'air. A. “ Nollung.” 

* ^ 0 ” Nothing! Have the goodness to p ly attention, Sir. You remember 

bein,T m the Red Cow Inn on the lOtli of last mouth V” A. “ No, I don’t.” The 
counsel handed the witness the depositions. 

Q. '• Is that your name ?” A. *' Yes.” 

Judge. “ You may treat him as a hostile witness.” 

Q, ‘‘ Mr. John Jones, you deny everything, you have previously sworn, 
ffave vou been in tlie company of prisoner's friends since you last gave 
evidence?” A. “No.” 

Q «c j see. What did you have to drink before coming here A. 
‘‘Nothing except tea.” 

Q. “ Tea ahem 1 a queer sort of tea. How many glasses of tea did you 
have ?” A. “ 1 had two cups.” 

Q. “ Two very large cups, eh ?” 

The witness turned to ihe Judge. '■ My Lord, why should I be insulted ?'’ 

The Judge intervened, “ Of course not: uobo ly means to insult you, but. . . . 

“ My Lord, 1 know nothing about this case. 1 am a juror in waiting.” 

It may be noted that the barrister had not the patience to see thit there 
was probably some mistake, but immediately janiped to snggcsUoiis of bnoery 
aad drunkenness ! It was not his faulc. Serjeaiu Burluz did the same sort of 
thing; but the Burfuz type is becoming extinct now, and so mucti the better. 
5 M. L. T. p. 103. 

(Hi) There was once a barrister who, in criminal cases, invariably commenced 
his cross-examination by gazing anxiously at a witness and s lying : “ Have you 
called at any public houses on your way here ?” and on getting the aa^.wer. 
“No,” would apologise aid glance at the jury meaningly. The same person 
would also always ask a police witness wlieiher he clidii’t like getting lodging and 
couduct money for attendance at ttie Court, the suggestion being that the case 
had been “ got up.” and so on, 

There once was a solicitor lu a London County Court who used to cross- 
examine a witness thus: 

Q. “What I You don’t mean to tell me you hand’t got the brass 

“ Mr.,.interposed the Judge, really you should show more respect to 
the Court,” 

“ Well, your honour 1 mean money.” 

“ (To witness) and you got it ?'’ A. *’ No.” 

" Uh! )ou say that, do you ? Well it is a lie, then.” 5 M. L. T. 

Another solicitor in a police Court while cross-examining a witness, received 
a disconcerting answer. The Court laughed. Not so Lue solicitor. He snoot 
his list at the witness, “ You wait,” he shouted, “ I will catch you directly.” 
a M. L. T. p. 105. 


CHAPTER 11 

Pleasant or Persuasive Style of Oross-Examiniition 
The bullying style aims lo scare the witness and thus break down the eilect 
of his direct evidence by extorting from him an admission that he has corainilted 
perjury or by compelling him to relate an inconsistent story on the cross- 
exammation, 
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The other style which is by f.ir the mo?t suecei ful find pleasant • 
approach the witness iuacourtfous aurl friiiuily mun.cr. Tins will ’ ° 

opposition from the beginning and establish a soil of e nhd nee #hicn is sr*’'’' 
necessary in eliciting answers in support nf your c ,se. 'Ihe winnss has a 
of you Ik knov,s that you will try to put him i. a hole at the lust ODDertn,?? 
he antinpati s a sh irp cittaik and has come prop ,r(*il for the co iLe^t H r 
cneoiir.iLie him m .1 fiieiidly miiioer wiiliout pcimilting him t > ihiiik that 
answers hive surpiised jou, he enters into a frank di eusuon ; he 1 put off h 
guard and loig ts the poinls wlii h he lias come to uphold. The wit .e.s swll 
bequntly and impercepiibly led to a position wlm-h would ullimaklv cL ‘ 
himtogiveaw.iy wnhout knowing th .t ne did so. And once the weak aunt 
are thus found out, the advocate will pursue them ami the witness will soon t h 
hims If in a con er. Walsh says : “ This method of eross-examirnuion by oirlJ 

attack is as a rule the least successful. It is certainly the least pleasant to he r 
and the least edifying. The insidious, half-friciully, half-conlidcntial m tliod s 
usually the more successful, merely because if a witness is nttomplimp to deceive 
It is more apt to pul him off his guard ” (Walsh’s Advocate, p. 11 >). " If from th 
attitude and cxpressic 11 of Ik- cross-exammer the witness at the commencement 
suspects that his veracity is doubted, he will be at once pul on In', guard and will 
prep ire himself iully for slicking to Ins story in the cxa.nma'ioii-in chief What 
IS the seer, t ot the art of cro^s-ex.immation ? lliwicris, J , (.d tenv.-rd. Loid 
Brampton) IS said to have given the answer in one woid—PciHence •“ It is 
building .brick wall round a man. You ask your quedion, and the un.wer 
enabl ‘s ynu *0 pi mt one brick here. Then another quctloii —and .inotlinr brick 
m quite a diffeient place. ^ it you ask your qiicsUoiis politely, very lik )y he will 
phee half a dozen bricks in pou:ion liira.c'f. They are scattered all over the 
pkce. but you have your plan. By degrees the ring is complete The wall 
rises. 

Mr. Rufus Choate, the greatest advocate of America for all time, was a 
master of what is known as the “smiling” style. He had a kind word for every 
on»* and was extremely courteous when he performed his duties in Court He 
never employed the roaring method and miintained a wonderfully calm 
temperament in the midst of the greatest provocation and yet achieved the 
greatest sin cess. “ He never aroused opposition on the p irt of the witness by 
attacking him, but disirmed him by the quiet and courteous manner in which he 
pursued tns eximinat'on. He was quite sure before giving him up, to expose the 
weak parts of lu tesiimony or the bias, if any, waich detracted from Ihe con- 
ndence to be given it. 

“His cross-examination was a model. As was said when speaking of his 
conversations, he never assaulted a witness as if determined to browbeat him,’' 
See VVdlman, p 12. 

The pleasant style of cross-examination will usually produce far more 
beneficicil results By appearing friendly to mu opposing witness you at ouce 
disarm him of ihe hostihly and prejudice with which he ha. been regarding you 
during his direct examination He h .s prob .blc been expecting an assault up .n 
his character, and i. prepaied to defend himself, but u der the u.flueuce of good- 
humour, d ques ions he becomis softened, and is the more easily led to tell the 
exact truth. The old adage that “molasses catch more flies than Vinegar” applies 
with peculiar force to the cross-examination of a witness. 14 Cr. L. J., pp. 18-19. 

From the time the average lay witness heirs his name called hv the Court 
orderly bU he he.rs the rrrlcome news, -Tna. will do. heU 'u, ea 

he p^rs}>ires, his pulse increases and somehow his nerves are not auite steadv Is 
ai this necessary nnd unnvoanble ? The Court h„ X 4 to 

onmnat the nopenn. of on. of the pnitics. in onler to Wilt ^SyltS 
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dicmter’s’-edlv what ’’e knows of a certaJ-' state of f^cts In theory the witness 
com“S <55 a sofl of tr’>. id to nl^nLuti Cour'-wnh ms k lOvvlpd;;?. Nilubiluy, 
no pun 'Hm'=‘nt, no blot on liis i 'ne will h ' incur, p-ovid 1 o ily lie speaks tnd 
spesKs tne tru h. Tt'a'- is he t'i--ory; bit me tmeu Pitted out tn the 
a\era;e witii ,s »n pradire u rd.y co ifo nos t' it. T e w idsskiows what he 
Las ti go throu, 1 , aid ] ei r p o ishuag ii ns as auhnghertu. In 
(/he-woi !s, ihe viti ess ki.oas ih t is so ii as he pleJ^-s his ‘olcmi oith, he 
will be r r’^d t>ir g me to be lulli“d ind hid,rer'-d by counsel for the 
op 0 " t's de, and 'ome'imes to), by ih^ 'on isel who c'Hed hi a, who seeks to 
nakehiii by h^mk or cionk, t i vth t )j called the irt of eximiiution ind 
cri'S examination, 1 ell a story fiinuable i- his eonlcntion. The witness is 
[erfectly ho e t, but he is just ns oidininMaym n, u if imiliar with the ways 
ofl.wjei' The atinosphtie fl v^'ConiL bieatht 1 'lom the bald elevation of 
niewi'^n'ss box acts on him like some tmuo-editivc dmg, exciting ins brain 
fiiddullixig his f culty of iimmoiy. 1 M L J p. 11 

“ It ii not exisy lo dr i V oul b\ uidlynig ihngi wineh a witness has come 
prepared lo Lonceal. Tnc coni it l,*aciis to nop]et<s ml ness and recrimination. 
It I W'ti ss is qn stiomd in a m inrer win hassum s th it he i lyi ig or if an 
ittemp ’s made ro mislead him, h'' r senti tin attick .nd at otice p epires 
fi the fig it I I e fa c oi < wtuc-i of liuch, In stre igthens his 
statement by giMiig de‘-ails wh i !.e is ic nm.' d o! when questioned minutely. 
The gem,I and fiicuih'' way is b\ f r Ih’ mos succ s f il mttoo 1 of cross- 
ex inina''<on. If the witness ii appio ICO.cl i,aitioiisly aiid couiteously without 
le.tiiig him know that his ,riswc,s h, vc mp’-i cd tr disr leased the advocate 
ant a sort of ciinfihnce is fstiblished by > cone liatorv .itliluJe, he may be 
H away impel ceplihly fium til staicmi'us which he jiia h n examination-in¬ 
ch ef In a recent sp '■ch delivered m Loudon, .Sit Wili r Schwabe, K. C , late 
Cw-f Justice of the Madias IIi di Coint siM; ‘•Cultivate a pleasant manner 
and get on as finuilly terms as possible will the ■witness. Repiovmg, lecturing, 
bullymn wer methods now rccogmsi d as belonging to a first gc.ieration One 
should b.’ing cut tac u iple int fids witti , dr of condolence and regret 
rattier then wnli ai am of tnuinoh, which might ruse sympathy and one 
should never lose oup’s temper with a witness’ Witii ss s come iiith a dread 
of being bullieil and sr lied into mikmg n consisi nt staiemenU md when th^y 
aredisumtil of thelear by couiteous i id s^nip ilodic ticxtmeiit, tli-y enter into a 
frank discussion litilc su iiLctii’" that the V would soo i disclose the weak points 
mthiir testiiiiciny. Bcfo-c a wifiic is doss-rximiud, the adcocate must 
ascertnn the points on wliicli such ex imui 'bon is nei essaiy. Cross cxamni ition 
isreccssary only when the witni 'S h is said sometling ag iinsl the client winch, 
if ollowid to go unclnl'ei ged, wonki injure the case. This standpoiut is so 
0i ten list sight of audit is coinrno i txpiuiencp Ihai m .dvoc itc rises to his feet 
and heckles th witness at rmdora for a coiilenblc length of tune, although 
t e VI'iiss mil noL h IV said an\lluiig of imu utance igxinst liii climt This 
aji less c OSS rx imi . i in is do e with two obpets iii vi w First, to see if 
iI\l n g ma> > c elicited by fi hi'.g questions on .a v n ty o'" topics Secondlv, 
te advocat is obicsieJ wil'' t'i id i ill t if I e does not cross-eximiue 
foi some lime, Ins cheiir will f oubi hi> compeUncy'* See Saikar’s Modern 
,4dvociC}a pp. I2l)-i;30 

A lawier slinuld Iwavs licar in niiii I tlia* < unites-' is f r nioie ellecuve than 
hullyn:. Even if he h is to ask some qucsl 'uii i i hug t' e puvious cncviction 
iiregarJi g caari ti-i cr ) qise ot \i h p, ' iio’illo|l,> som oicol oiology 
De^oie ibknig such (pmjtii us. 'iiu crois-txiini ler'honld, s i goieril lule, t kc 
th sewiioiii he his to cjamine, .is it were, by t e haul, ‘make them In. friends, 
enter into couveisaiiou with them, encourige them to tell him what wodd best 
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answer his purpose, and thus secure a victory without appearing to commence a 
conflict.” Law Journal. 

Illustrations 

(?) A person brought an acti -n against a railway company for damages 
for injuries received through falling between llie platform of a station and the 
steps of a railway carriage, alleging that the company was negligent in allowing 
such a space to exist—about one foot. The case for the compai>y was that the 
platform and the step were safely constructed, and that the plaintiff was himseU 
guilty of negligence in not taking care when he left the carriage. The plaintiff 
was cross-examined: 

Q. “ You say you left the carriage carefully when the train was at a stand¬ 
still, and it was daylight ?” A. “Yes.” 

Q. “ Then how was it that you came to miss the step ?” A. “ It was too 
narrow.” Q. “You think it should have overlapped the platform ?” A. “Yes, 
or been nearer to it.” 

Q. “ Do you know that thousands of persons have used that platform daily 
since 1870 ?” A. “ Perhaps.” 

Q. “ And that no accident has been traceable to the station or the carn¬ 
age V” A. “ Perhaps.” 

The next witness was a surveyor, who swore that a distance of 
a foot between the step and the platform was dangerous. Cross-examined : 

Q. “ What experience have you of railways ?” 

A. “ Well, I am share-holder in one or two,” 

The other witnesses were left severely alone. 

The jury found for the defendent. 20 M. L. J.” pp. 225-226. 

(it) In this case witness testified to the firing of successive gun shots by the 
accused. 

Q. “ You say you saw the shots. A. “Yes” 

Q. “ How near were you to the scene of the affray ?” A. “ When the first 
shot was fired, I was about ten feet from the shooter,” 

Q. “ Ten feet. Well now, tell the Court where you were when the second 
shot was fired ?” A. “ I didn’t measure the distance.” 

Q. “ Speaking approximately, how far should you say ?” A. “ Well, it 
approximated to half a mile.” 25 M. L. J,, p. 222. 

{Hi) In a breach of peace case the cross-examination proceeded as 
follows: 

Q. “ Now, Mr. McDonald, you declare that you are under the fear of bodily 
harm ?” A. “ I am, Sir.” 

Q. “ You are even afraid of your life ?” A. “ I am, Sir,” 

Q. “Then you freely admit that Wheelock can whip you, Pat 
McDonald ?” 

The question aroused McDonald’s “ Irish ” spirit instantly. 

A. " Will Wheelock whip me ? Never 1 I can whip him and any half 
dozen like him I ” 

“ That will do, Mr. McDonald,” said the attorney. 

The Court was already in a roar, and the lawyer rested the case with¬ 
out further testimony or argument. The case was dismissed, for it was 
evident that McDonald could not be one under serious bodily fear of a man whom, 
in his own opinion, he had only to use-seventh of hia strength to whip. 23 M. L. J. 

p*87« 
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Be kind and courteous to witnesses:—Dociliiy and friendliness of s witness 
are of the utmost consequence. And courtesy towards him is a probable means 
to obtain and keep him, courtery in word, voice aud manner. Rudeness and 
incivility tow-irds him is very likely to put him out of temper and to make him 
lay back his ears. Little peculiarities of his nature must be humoured; 1 is sense 
of personal dignity must not be offended ; if he be deaf, or have an impediment in 
his ‘•peech. this infirmity must not be a subject of merriment; and if his voice be 
naturally or from timidity low. he should be gently, not roughly, exhorted to 
speak up. So, if the witness exhibits any clownish or awkward habit or manner, 
it may be better to let it pass unnoticed than to attempt to correct it. “It is a 
common practice to tell a witness over and over again to mind he is upon his 
oath. Few witnesses bear this repeated admonition patiently. But when used 
in moderation and free from angry tone, the witness has no reason to complain 
of it, for it is known that some persons will say what they will not jtoear,” 

Courts and juries appreciate delicacy of feeling upon the part of advocates, 
and where in cross-examination it becomes important to inquire into the past 
history of a witness, or to speak about the death of a near relative or dear friend, 
or to touch some chord of sorrow, it is wise to use introductory expressions 
deploring the necessity of asking such questions, and representing it as one of 
the unpl'^asant but imperative duties of counsel is proper. Cicero furnishes 
an instance of this consideration for the feelings of others in his own person, 
in his defence of Cluentius, one of the charges against whom was that of having 
poisoned a son of one of the witnesses. Referring to this charge, he says: 
“ I deny that this young man, who you say died immediately after drinking 
from the cup, died on that day at all. It is a great and impudent falsehood. 
Look at the facts. I say that he came to the dinner unwell, and, with the 
imprudence of youth, indulged too much at it; that he was ill for some days 
after, and so died. Who is the witness that speaks to this ? he who mourns 
for his death,—his father; his father, I say, who, from his parental ilistress, 
would rise from the place where he is sicting to witness against Cluentius if he 
had the slightest suspicion of his guilt; he by his testimony acquits him. 
But (addressing the father) stand up, I pray, a moment, wiiile, however 
painful it may be, you repeat this necessary evidence, in the course of which 
I will not detaiu you lo^g ; you have acted most righteously in not suffering 
your sorrow to favour a false charge against a man who is innocent.” 

Jurors are apt to sympathise with a witness who is unjustly attacked by 
counsel upon cross-examination, and in making up their verdict arc often 
unconsciously influenced by such improper conduct upon the part of advocates. 
It is in vain that we deplore the fact that jurors are often influenced by passion 
or prejudice, and that they do not always follow the strict letter of the law, but, 
generally speaking, they mean to do what is right, and if they sometimes lean a 
little too far to the side of mercy, who can blame them ? See Wrottesely p, 73. 

CHAPTER 12 

Lengthy Cross-Examination 

The golden rule is to ask a few questions only. Specially in serious 
criminal eases so long as your case goes well do not ask unnecessary questions. 
In subordinate Courts there is a tendency on the part of the coun.sel to cross- 
examine at length. The Court has full power to control the cross-examination 
if it is carried on to an inordinate length. 

“Sometimes lengthy cross-examination is the result of coming to examine 
a witness without adequate preparation. The advocate has to grope his way 
by surmising many things and making suggestions. The Judge naturally 
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likes to adopt the Ih,e of least resisSrer. He has sem HiaL an . 
overrule iirekvant qu.st'ons is folloucd bs d sens iun wh eh 
takes a longer t>me and so l,e lets thingb rdc- -heir enu-se res rvinn t“ 1 
the ngat to recoid or not to record .vliU tlv w. ie,s s v/ tL “ 
attiti-de cannot be supported. If he fejs that <- quevtio'n is'unn 
irrelevant, he ought :o disallow it at onco. We.k-us. is bound to bTe^K 
rn all occasions, a Jin h.-^ the right 1o nsk how a que^dion h r ‘ 1 

to the point in issue and wlun he is s.iiislicd i!n( the Led on i V’ 
pursued for qu stion’s sake, or for any u..worthv motive, he ou-^ht Z ,ni 7 
Of conrse thre are men who wdl consciously drift into i^eleL t 
or niter into a parley wuh the wi.ncss howiAcr ficqimillv thev 
pulled up. They are incorrigible men and tiny can, ^if tlnLo wish il 
a Judges life miserable every day. J3ul they .^'le cxce itions -nH m 
tliem are to be found in every sphere of life. The idea that it icT 
to let in some irrelevant things t!-an 1- eon um ■ more time hv l 
IS productive of many cv-ls. They will open oni avenues for fLf cri's’ 
examination and wInn the Jiidg- sits to vii i* im!.,me. V ■ ! /> ,? 
self consuhrobK; enibirr..s.d 1,; tl.'.;dn.i:;;:n 

evi ence. In mnnn.d c is(s the a rai sion of n’cli cvidcnc.' imv do irr tnev 
able injury. A witness ou-ht not to be allnvvod to giv liearsiLevid^' 

?r 2';2 Th I 52 ) 

inte.fcrc wiHi the dis- 

retioii of the counsel, while evoss-cx luiining the wdimsscs 13 it when the 
privilege is abused, it .seems but rgln lha'%lic J-clgLlmuh eL 

course io Isng^hy^rLLxmLatio^L^'he ^ (1 ’oL'L i'^^t 

in aiew the now rVLf »«P'>r'.mec rhat judicial om-nrs should k ep 

in aier. iJie po^\lTs contrired upon tmm by il.e Indi >n rAi.hnct \cl aid 

ta l™;r?!r..''dT"r. 

on rel want matter ” ' l”'’ *^ivt'*i'*^ or nendes ly lenginy cross-exloimirm 

on rei vant matter. See barkar’s Modern Advocacy, p. 133. 

viturs^Tifon of •> minute-, for cross-ex-.mining a 

L J 5.V \\ h. T;''V'‘^r ^ w.s orJered. o'U.C. 41‘f: 22 fr 

Jj \\he*p tile Court is s lisfi H ti *8+ h /s.. 

IS being u* neees^-tri'v nr lo- > .1 It n « ^ i wito-ss 

Certain tim '-tfi c eo- in>j Tj" ‘ud.r it to be coiciudel wrliin a 

Moffistrate s'oulf] imr"-I'l co nmiit d proceedings 

S wo SM sr 117 i. C. 773 1 SO Cr. ij. 

must Wdepncited. loliTc 69"m”'rTo»" Y"* 1".“*“ 

renetitions ire nni- tr. i i continued irreleca icies anil 

B^TeTt uLut I indefinitely. 1938 R. I,i2 40 Cr.LJ. 263, 

appe-TS to b- len«fthv**m i to Counsels although cross-examinatioa 

'Ubsequertly.'(i9]L4)‘l()‘cr.Lp.p!R’’rLr^‘^‘^^ 

after 15 or 20 minut' s 1^ i is. ^ “ 

UlustratiOi^s 

said that btfore^’’ arguing for Iiouis, ^^lun the Judge sa.j, ‘’iTuu have 
Iforg^Tt” ^ ^ counsel, apologetically '•! am very sony; 
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“Don’t apologize,” was the judicial response, “it was so very long ago.” 

(ii) All American lawyer, who seemed unable to arrive at the end of a 
prolonged speech, at last ventured to express a fear that he was taking up 
too much time. 

“ Oh, never mind time,” observed the Judge, “but for goodness sake, do 
rot trench upon eternity.” P.L.R. 1908, p. 36. 

{Hi) On one occasion when Mr. Bramwell was arguing a case in the 
Exchequer Chamber he had been much interrupted by the Judges. Chief 
Justice, Jervis, who presided, asked him when the time for the adjournment 
arrived, if he could conclude his arguments that day. He replied it depended 
on whether he was interrupted or not. The Chief Justice said it must be 
adjourned. Bramwell said that he hoped to finish in about an hour next 
morning. The Chief Justice as he was leaving said :—“Mr. Bramwell, you will 
not be interrupted to-morrow as the Judges will not be here.” Mr. Bramwell 
had forgotten that the sittings terminated that day. 13 Cr. L.J. p. 107. 

(i’r) A counsel cross-examined a witness at great length. He had begun by 
asking the witnes.. how many children she had and concluded by asking the same 
question. Before the witness could reply. Judge Darling remarked, “ When you 
began, she had three.” 25 M.L.J. 79. 

The length of time in questioning may of course frtly be the subject of 
reasonable limits, fixed before hand if possible, and a mutual agreement 
as to time is often made. Cross-examination of a single witness was 
limited to three hours. Wigmore Ss. 783-784. Calcutta High Court issued 
instructions that cross-examination before a Commissioner appointed by Court 
will not exceed beyond specified hours. {Vide Rule 295{1)), Robert C. J. 
remarked in a case “ when irrelevant topics are pursued at great length and 
persistence is shown in going over to the same ground again and again in the 
hope of making the witnesses appear discrepant, some limit must be placed 
on the latitude given. Continued irrelevancies and repetitions are not to be 
endured indefinitely. If after several warning Advocate persists in abusing his 
position in this way, he may be directed to resume his seat, but only when 
the judge has enquired what are the material matters on which he still desires to 
cross-examine, so that no legitimate questions by him is shut out.” 1938 R. 442. 
A protracteii and irrelevant cross-examination not only adds to the cost of 
litigation but is a waste of public time. 1936 A. C. 346 (300). 

CHAPTER 13 

Silent Cross-examination 

In criminal trials and especially in capital cases so long as your case stands 
well, ask but few'questions, and be certain never to ask any, the answer to which, 
if against you, may destroy your client’s case unless you know the witness 
perfectly well, and know that his answer will be favourable, or unless you be 
prepared with testimony to destroy him, if he play traitor to the truth and your 
expectations. See Paul Brown’s Rule (4). 

A lawyer should come to a point as soon as possible and it is always 
advisable not to ask questions rather than squash up a question in haphazard 
manner. Of all the duties of a counsel that of cioss-examinatoin is, iu my 
opinion, the most difficult one in which to acquire proficiency. Few have 
excelled iu it. It is a dangerous weapon, and the true art lies in knowing either 
where not to put any question at all, or the ex ct moment when to stop putting 
them. 13 Cr. L. J. 109. 

it has been said by a lawyer of considerable experience that saying robbing 
wll frequently accomplish more than hours of questioning. It is the client’s 
interest rather than your own whims that you are to consider. 16 M. L. J. 35. 
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The golden rule is that a lawyer should not put any unnecessary or vexatious 
questions to please his clients. 

Where the object of the client is merely to gratify his passions by unmerited 
abuse, by embarrassing or intimidating witnesses of whose veracity he has no 
real suspicion, or by conveying an impression of discredit which he does not 
actually feel, in all classes of this kind there is an imperious duty upon the 
advocate, who, while the protector of private right, is also the minister of public 
justice, which requires them to be repelled. “ In my short judicial experience 
1 have adjudicated in more than one case where the death sentence had to be 
confirmed, in which the conduct of the cross-examination had resulted in the 
proof of facts or statements palpably true and elicited quite unexpectedly from 
witnesses who had never volunteered the information and could not have been 
coached into it, which have just provided what was wanted to complete the 
case for the prosecution. In a criminal case, silence is sometimes more than 
golden. ” Walsh’s Advocate, p. 167. 

Terell C. J. said : “ It is no new experience to note that the art of advocacy 
is not practised in the defence in lower Courts in such a manner as to lead most 
directly to the acquittal of the client. Instead of seeking out the main points 
of the defence and in seeking to establish this by cross-examination, the cross- 
examination wanders about wholly irrelevant matters and the real criticism of 
the evidence for the prosecution is to be obtained by looking at the evidence in 
chief. The evidence given in cross-examination is not of the slightest value in 
the interest of the accused person.” {Baj Kumar v. E., 1928 Pat. 473—475). 

Harris says : “ With a very few exceptions, no cross-examination should 
be administered when the case is to go for trial. Instead of this course being 
pursued, a long cross-examination is often indulged in, or the young gentleman 
who thinks he is defending, puts as many questions as he can, under the impres¬ 
sion that questioning is cross-examination, and then answers are elicited detrimen¬ 
tal if not destructive to every chance of acquittal. For the purpose of convicting 
unfortunate wretches who are charged with offences, the government need not 
establish public prosecutors while young advoc-ites defend, for fhese gentlemen 
can administer questions which the law forbids the prosecuting counsel to ask; 
and what is more, they^ can privately question the prisoner, and then by giving 
the information so obtained in the shape of questions to the witnesses, may 
display a knowledge of circumstances only consistent with the prisoner’s guilt, 
as by showing that he was present at the scene of the crime, when probably the 
defence is to be an alibi! ” 

The infinite variety of types of witnesses one meets with, in Court makes 
it impossible to lay down any set rules applicable to all cases. One seldom 
comes in contact with a witness who is in all respects like any one he has ever 
examined before; it is this that constitutes the fascination of the art. The 
particular method you use in any given case depends upon the degree of 
importance you attach to the testimony given by the witness, even if it is false. 
It may be that you have on your own side so many witnesses who will contradict 
the testimony that it is not worth while to hazard the risks you will necessarily run 
by undertaking an elaborate cross-examination. In such cases by far the better 
course is to keep your seat and ask no questions at all. Much depends also as 
will be readily appreciated upon the age and sex of the witness. In fact, it 
may be said that the truly great trial lawyer is he who, while knowing perfectly 
well the established rules of his art, appreciates when they should be broken. If 
the witness happens to be a W'oman, and at the close of her testimony in chief it 
seems that she will be more than a match for the cross-examiner, it often works 
like a charm with the jury to practise upon her what may be styled the silent 
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cross-examination. Rise suddenly as if you intended to cross-examine. The 
witness will turn a determind face toward you, preparatory to demolishing you 
with her first ansv/er. This is the signal for you to hesitate a moment. Look 
her over goodnaturedly and as if you were in doubt whether it would be worth 
while to question her and sit down. It can be done by a good actor in such a 
manner as to be equivalent to saying to the Jury, “ What’s the use ? she is 
only a woman.” See Wellman on the Art of Cross-examination pp. 126-127. 

Illustrations 

(i) In this case the question was whether the accused was sane or insane 
at the time of the commission of the offence. One Dr. Hamilton had been 
retained by the defence and had made a special study of the accused’s case, had 
visited him for weeks at the prison, and had prepared himself for a most exhaus¬ 
tive exposition of his mental condition. Upon calling him to the witness-chair, 
however, counsel for the accused (Mr. Howe) did not question his witness so as 
to lay before the Jury the extent of his experience in mental disorders, and iiis 
familiarity with all forms of insanity, nor develop before them the doctor’s 
peculiar opportunities for judging correctly of the prisoner's present condition. 
The advocate evidently looked upon the advocates in charge of the piosscution 
as a lot of inexperienced youngsters, who would cross-examine at great length 
and allow the witness to make every answer tell with double effect w'hen elicited 
in cross-examination by counsel for the crown. Counsel for the accused 
contented himself with these two questions and answers : 

Q. “ Dr. Hamilton, you have examined the prisoner at the Bar, have you 
not. ? ” A. “ I have, Sir. ” 

Q. “ Is he, in your opinion, sane or insane. ” A. “ Insane, ” 

“ You may cross-examine,” thundered the counsel with one of his 
characteristic gestures. There was a hurried consultation between the advocates 
for the Crown. 

“ We have no questions, ” remarked Mr. Nicoll, quietly. 

“ What, ” exclaimed Howe, “ not ask the famous Dr. Hamilton a question ? 
Well, I will, ” and turning to the witness began to ask him how close a study 
he had made of prisoner’s symptoms, etc., when upon objection by tlie counsel 
for the prosecution, the Court directed the witness to leave the witness-box as 
his testimony was concluded, and ruled that, inasmuch as the direct examination 
had been finished and there had been no cross-examination, there was no course 
open, to Mr. Howe but to call his next witness. ” Wellman’s Art of Cross- 
examination, pp. 77—79. 

(ii) At a trial for murder, a Welsh advocate was instructed for the defence 
by one of the leading local practitioners. The counsel was a very peremptory 
little man, and during cross-examination he declined to put a certain question 
suggested by the gentleman instructing him. The solicitor pressed him again 
and again on the point, but still he refused. “ Well, Sir,” said the solicitor at 
last, “ these are my instructions, and mine is the responsibility, therefore I iiisi= r 
upon your putting the question.” “ Very well,” said the barrister, “ I will p t 
the question, but remember, as you say, yours is the responsibility.” T.., 
question was put, and the result was that it contributed ia a large degree t 
implicate the prisoner. The sentence having been pronounced the birris'. 
turned round in a fearful rage to the solicitor and exclaimed; “ When you m . 
your client in hell, which you undoubtedly will, you will be kind enough to 
him it was your question and not mine.” See Wellman. 

(iii) In this case a young woman of somewhat-prepossessing appearance wa> 
charged with poisoning her husband. They were people in a humble class o 
life, and it was suggested that she had committed the act to obtain possession, o. 
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money from a burial fund, and also that she was on terms of improper intiman 
with a young man in the neighbourhood. A minute quantity of arsenic 
discovered in the body of the deceased, which, in the aefence, was accounted fo 
by the suggestion that poison had been used careh s ly for the destruction of rat? 
The Judge, Mr. Baron Parke, charged the jury nol unfavourably to the prisoner 
dwelling pointedly upon the small quantity of arsenic round in the body and the 
jury without much hesitation acquitted her. Dr. Taylor, the Professor of 
Chemiitry and an pcperienced witness, had proved the presence of arsenic, and to 
the great disappointment of the solicitor, who desired a severe cross-examination 
counsel for accused did not ask him a single question, lie was sitting on the 
Bench and near the Judge, who, after he had summed up .:id before the verdict 
was pronounced, remarked to him that he was surprised at the small amount of 
arsenic found ; upon which Taylor said that if he had bciM a.ked the question he 
siiould have proved that it indic<itecl under the circumslanecs detailed ui evidence 
that a very large quantity had been taken. The professor had learned never to 
volunteer evidence, and the counsel for the prosecution luij omitted Lo put the 
necessary question. Mr. Baron Parke having learned the circumstances by 
accidental means, did not feel warranted in using the iai'ormdtion and this is a 
good lesson m the art of silent cross-examination. 

[iv) In a case tried on circuit, before Lord Justice Tlu.iiger, the cross-examin¬ 
ing counsel had muddled up some part of the case, wliich was greatly in his 
favour. 

The counsel on the other side was addressed by his Lordship. 

“ No, question Mr. ...” 

*’ No question, my Lord,” said the counsel for the other side, and he won his 

case. 

When the counsel was dining with his Lordship th.it night the Judge said, 
with grave imiocence, “ I thought, you would have cleared up that matter in re¬ 
examination in the interests of justice.” 

“ riie interests of justice, my Lord,” siid the counsel, “were the interests of 
my client. I could not cross over to the otlier side wiLliout his consent, as he 
had not retained me to hold a brief for his opponent.” The Lord Justice thought 
there was something in the observation. Harris’ Illustrations in Advocacy, 

p. 106 , 


CHAPTER U 

Gompound, Misleading, Dubious and Improper Questions 

Sometimes compound questions arc put to the witnesses in such a manner 
that a part of it waixa-nts an answer in the affirmative and a part of it in the 
negauve. The counsel, if he wants an affirmative answer, will end the question 

witness can only say “Yes.” Such questions 
should be disallow^. Similarly equivocal questions should be disallowed 
Many advocates who use words of “ learned length and thundering s.uad," 
in their questions to witnesses would do lyell to adopt a more homely 
and less truculent style. Witnesses are more at home when questioned ia tins 
way, and the jury will understand what is said, as well as the Court and opposing 
counsel, for men never become so learned that they cannot understand Uple 
language better Inan any other. Wrottesley on Examination of Witncs^c^, p. 72 . 

Sometimes the lawyers ask their questio:.s in such a roundaobut way that 
you caunot tell wnat the answer really means. A lawyer once asked a witness 
what he knew about Mr. so and so’s character for running after bad women. Tha 
witness bald I never ^aw anything, to the contrary,” and the lawyer let 
the answer go like that. In the jury room there was much discussion and great 
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difference of opinion as to whether the witness said Mr. so and so ran after women 

Sometimes witLsses speak words which 
but which certainly are not true in fact or in spirit. The following is a method that 
well be adopted in the cross-examination of such a wimess. In this ^aje Sii 

f’naries Mathews appeared as prosecuting counsel against a solicitor charged wi 
Cnarles Matn pp f defence, a woman swore that she 

Seen tfe lady, who was ill in bed at the time sign 

solicitor handed^ the deceased lady the ink and pen with which to si^n. 

he touch her hand ? demanded hir Charles. 

»I think he did just touch her hand,” the witness replied. 

“When he did touch her hand,” proceeded Sir Charles, and ni an instant his 

Te'wtois^'s?emed^^o ^str"^^^^^^ 

The solicitor had taken the hand of the dead woman and wnh it had written her 
name to the forged will. 27 M. L, J. 130, ^ 

So often witoes- aee re,d«a to ^ su*'"” 00 ,:° “XK 
which in form is single, but in ^ ^ yes It is then 

then require the witness to answer ye» or P 

A. a. example ot such an 

>' In the same way, if knowing the probity of a ^ 

if he sold justice, still ! could not reply by sfipl® at 

would signify that he did not sell It beUg 

the same time, that I allowed that he had lorm r y plaintiff V ‘ When 

,ueh queelions ae: ; When did you ee« to be *;^““e from the 

did you sell your interest m this claim. WroUeslev on Examina- 

conspiracy ?’ ‘Wneii did you cease beating your wife ? roUcsley on ii-xamina 

tion of Witnesses, pp. 96-97. Kp 

Regarding such questions ^ ' j®JnSe of a 

at once decomposed inco their several parts 0 ) s => j j^ocates 

single answer.” It is a common prachee for an advocate as 

to ask unfair questions. Even so ^ ril<iv Fair nlav every witness 

Erskine was admonished to give the witness ggp ^at he gets. It 

1, entitled to and fait play the cnuntel Ltelnt "that he 

is no unusual thmg to assume that the witness nas 1 ,;^ a witness 

did not make, and! on tkis.falte aesumpto, -d eontae ta A mtoets, 

be it always remembered, IS not generally assumptions made, as most 

cross-epmination, and may be b^^'ld^ed ^y sue P ^ 

“tS“ of Wlnn4 Caacp. 

’questions which assume facts to have been ^ n^be^'e^gfven" 

proved, or that particular answers have assumes a 

will not at any time be VI when put in direct examination, 

fact that may be m controversy is lea g P „ „ + which he might 

because it a^rds the I^me^effect.^'^slmilarly such a question may be 

otherwise not have because it may by implication put into the mouth 

improper on cross-e^mi , y^.^^ ^j^tg^ded to make 

of an unwilling witness, a statemem oi i Wismore S 

and thus incorrectly attribute to him testimony which is not his. Wigmore, h. 

780 , 
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Assumptions.—^Every witness must be allowed to have fair plaj\ If. 
unworthy of an advocate to attempt to corner a witness by putting a quest'' 
which involves an assumption that he or another witness has made a statema^ 
that has not bee.i made. Very often witnesses are puzzled by questions in 
assumptions of facts are covertly made, lest the trick be delected when questioj? 
are direct. Under this head come questions like these: ‘ When did you cease 
beating your wife ?’ ‘ When did you cease to be enemy of the plaintiffc 
' When did you stop communicating with him ?’ ‘ Do you go there still! 
‘Does he bear ill-feeling even now ?’ ‘ When did you sell your interest in the 
claim ?’ ‘ When did you retire from the conspiracy V The authors of the 
Port Royal Logic give this example: “In the same way, if, knowing the 
probity of a Judge, any one should ask me if he sold justice still, I could mi 
reply by simply saying ‘no,’ since the‘no’would signify that he did not sell ii 
now, but would leave it to be inferred, at the same time, that I allowed that he 
h%d formerly sold it.” 

A compound question one part of which is admissible and the other in¬ 
admissible may rightly be excluded as a whole. Woodroffe’s Evidence 9th Ed 
979. 

Another unfair practice is to demand a categorical answer—‘Yes’ or ‘No' 
—by putting a question which is really composed of several parts admitting 
of different answers. The authors of the ‘ Work of the Advocate’ say: “This 
is an old fallacy, and ought to be so well known as to be re.adily exposed, but 
it does, nevertheless, yet do no little mischief. Many a witness has been 
sorely puzzled by being required to answer “ yes ” or “ no ” to a question whiea 
in form is single, but in fact double. Thus a witness is asked: “You hurt 
yourself by jumping off a train running forty miles an hour ?” Or, he is asked; 
“You paid the money to the plaintiff’s agent?” Or, again, he is asked; 
“ You were the plaintiff’s partner in this venture ?” If the one to whom aie 
addressed questions so plainly double were cool and collected, doubtless he would 
not be misled; but few witnesses can be cool and collected while under cross- 
examination, and they are often betrayed into error. A witness who has ao 
advocate demanding of him, “ answer yes, or no, sir,” is not in a condition tc 
clearly perceive the unfairness of the question asked him. Nor are the questions 
ordinarily asked of witness so plainly double as those wc have given by way ot 
illustration, for many are so adroitly constructed as to deceive keen thinkers 
The remedy for this evil is that proposed by Aristotle, “ Several questions,' 
he says, “ should be at once decomposed into their several parts. Only a single 
question admits of a single answer.” (Work of the Advocate, pp. 331- 
885). 

It is not infrequently found that a witness is embarrassed by putting 
questions as to the effect of evidence given by himself or other witnesses. Sud 
questions do not serve any useful purpose. A witness sho aid only state facts 
within his knowledge and he should not be drawn into a controversy and allowed 
to venture his opinion on the effect of evidence. This matter formed the 
subject of comment in the recent case of B. v. Baldwin. The Law Journal 
remarked ; “ In the case of Bex v. Baldwin, reported ‘in the Times news¬ 

paper of Tuesday last, the Court of Criminal Appeal addressed some 
elementary, but much-needed remarks to the world at large as to the inaptitude, 
to say the least, of a particular type of question very frequently put to witnesses 
these days. The reference was to the interrogation which invites a witness to 
state, facts not within his cognizance, but the effect of evidence already givdi 
whether by himself or by others; and a typical form of it was quoted: ‘'h 

your evidence to be taken to suggest-?” Apart from the special class of 

witnesses known as “expert” it is, of course, a first and universally recognised 
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rule that the function of the witness is to state facts within his knowledge ; it is 
no more his function to review his own or anybody else’s evidence than it is to 
comment upon the law applicable to the case.” (Law Journal, London, p. 260, 
March 21, 1925). 

Indecent, Scanadalous or insulting questions :—S. 151 Evedence Act lay 
down that “ Tte Court may forbid any questions or inquiries which it regards as 
indecent or scandalous, although such questions or inquiries may have some 
beering on the questions before the Court, unless they relate to facts in issue, or 
to matters necessary to be known in order to determine whether or not the facts 
in issue existed.” 

It follows that.—If the indecent or scandalous question or inquiry relates to 
a fact in issue or to a matter necessary to be known in order to determine whe¬ 
ther or not a fact in issue existed, the Court has no jurisdiction to disallow the 
question or inquiry. 18B. 468, 20 Cr. L. J. 566. The mere indecency of disclosures 
does not suffice to exclude them, where the evidence is necessary for the purposes 
of civil or criminal justice, e g. in cases of rape, or adultery, and cases where the 
legitimacy of a person is in question. But if the indecent or scandalous question 
or irquiry docs not relate to a fact in issue, or to a matter necessary to be known 
in order to determine whether or not a fact in issue existed, the Court has a 
discretion to allow or disollow it, even if the question or inquiry has some bearing 
on the questions before the Court, Thus, where the indecent or scandalous 
question relates to a “ relevant fact ”, as distinguished from a “fact in issue”, 
the Court may disallow it if it considers that the quesli'.n does not relate to a 
matter necassary to be known in order to determine whether or not a fact in 
issue existed. Similarly, indecent or scandalous which are asked merely to 
impeach the credit of a wilne.ss may be disallowed by the Court. 20 cr. 1. j. 566, 
Thus, a question to a female witness whether she had become pregnant by a 
certain person is improper, if the object in asking the question be to impeach 
the credit of the witness. 1923 c 815. 

S. 152 Ev. Act lays down that “ The Court shall forbid any question which 
appears to it to be intended to iiisult or annoy, or which, though proper in itself, 
appears to the Court needlessly offensive in form.” For illustrations on this 
point Sec chapter t Supra. 


CHAPTER 15 

Avoid Legal and Technical Expressions 
Sometimes lawyers use technical expressions and legal words which are not 
ordinarily understood by a layman. Instead of using words of “ learned 
length and thundering sound ” in their questions to witnesses, advocates will do 
well to adopt a more homely and less truculent style. In this way the witnesses 
feel more at home and the Judge and the jury appreciate the language better 
than any other. The lawyers sometimes assume that an ordinary layman can 
fully understand a legal expression, but experience shows that majority of the 
people have absolutely no notions about even the very common legal expressions. 

Illustrations 

* 

(i) The ignorance of semi-educated clients affords a merriment at times. 
Several j’ears ago I remember a gentleman coming to me to consult me on a 
question of law. He had a smattering of English education, and what he came 
for was an opinion on a point undL-r what he called the Suits of Violation Act. 
He, of course, meant the Suits Valuation Act, and he little knew what a source of 
innocent mirth he was to his hearers whenever he mentioned the name of Act, 
33 M. L. J. 103, 
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(u) A man was being examined mith reference to liis qualifications as a 
juror in an important case, involving a considerable sum of money. 

Q. “ You understand,” said the lawyer, “ what is meant by a preponderance 
of evidence ? ” A. " Yes, Sir,” 

Qj “ Let me hare your idea of it.” A. “ I understand it, I tell you.” 

Q. *■ Well, what is it ? ” A. “ W)iy, anybody can understand that.” 

Q. “ I would like to have your definition of it.” A. “ I know what it is” 

replied the man, hotly. “When I tell you I know what a thing is, I know it. 
That is all there is about that.” 

Q. “ Well, what was the question I asked you?” A. “You ouahtto 
know what that was. If you have forgotten your own questions don’t try to get 
me to remember them for you.” 

“ I don’t want to hear .any more of that kind of talk ” interposed the Court 
“ Answer the questions addressed to you by the counsel.” 

A. “ Judge, I did. lie asked me if I knew what it was, and I said I did.” 

Q. Arc you sure you understand what is meant by the term, ‘ prepon¬ 
derance of evidence ’ *'? asked the Court, sharply. 

A. “ Of course I do. Judge.” 

Q. “Define it, then.” A. ‘‘It’s evidence previously pondered.” 21 M. IJ 

84. 

(in) “ A witness when asked to explain the Latin terms de facto and de jure 
replied : “ They mean that you must prove the facts to the satisfaction of the 
jury,” 17 M. L. J. IGl. 

(tc) In an American case, a police officer testified that, in his belief, a boy 
complained of for a minor offence was insane. 

Q. “ You mean he is non-compos mentis ? ” asked the Magistrate. 

A. “ I don’t believe I understand,” said the policeman. 

Q. “ What! you don’t know what non-compos mentis means 1 Howlopg 
have you been in the police force ?” A. “ Twenty-five years.” 

Q. “A detective of twenty-five years, and don’t know what non-com'^os 
snentis means?” A. “Yes; if I understood that language I would not be a 
policeman,” was the witness's retort. 10 M. L. J. 127, 

(n) In one case, the cross-examining counsel had kept the witness on the 
stand for some time and the witness naturally was getting weary. 

“ If you would only answer my questions properly,” said the cross-examiner, 
“ we would have no trouble. If I could only get you to understand that, all 
I want to know is what you know.” 

“ It would take you a lifetime to acquire that,” interrupted the witness. 

“ What I mean is that I merely want to learn what you know about this 
affair,” the lawyer said, frowning. *• I don’t care anything about your abstract 
knowledge of law or jour information in regard to theosophy, but what you 
know about this case.” 

“ Oh, that isn’t what you want” said the witness in an off-hand way. “ I’ve 
been trying to give you that for some time, and...” 

The lawyer got in an objection and the witness had to stop. 

'• If I don t wai’t to know what you know about this particular case and 
nothing else, inquired the lawyer later, “what do you think I do want to 
know ?” 

That seemed so easy that the witness laughed as he said, 

“ It is not what I know that you want to know ; it is’ what you think I 
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know that you are after, and you are trying to make me know it or prove me a 
lisr.” 15 M. L. J. 24-25. 

[vi] In a case, cross-examining a witness, counsel asked— 

Q. " When you said you were ‘ satisfied ’ just now, you meant, I suppose, 
that you were content ? ” A. “I did not.” 

Q. “ Well, satisfied and content are just the same, are they not ? ” A. 
“ They are not.” 

Q. “ Well, suppose you explain to the Court and jury what the difference 
is ? ” A. “ Sure, I will, now, for instance, I might be satisfied that it was you 
I saw out behind the barn kissing my wife Nora, but I’d be far from being 
content.” 18 M. L. J. (Jour). 366—377. 

(vii} “ Now,” said the lawyer who was conducting the cross-examination, 
“will you please say how and where you first met this man ?” 

“I think,”said the woman with the sharp nose, “that it was—.” 

“Never mind what you think,” interrupted the lawyer.^ “We want facts 
here. We don’t care what you think and haven’t any time to waste in 
listening to what you think. Now please tell us where and when it was 
that you first met this man ?” 

The witness made no reply. 

“ Come, come,” urged the lawyer, “ I demand an answer to my question.” 

Still no response from the witness. 

“ Your Honour,” said the lawyer, turning to the Court. “I think I am 
entitled to an answer to the question I have put.” 

Q. “ The witness will please answer the question.” A. “ Can’t.” 

Q. “ Why not ?” A. “ The Court doesn’t care to hear what I think, does 

it ?” 

Q. “No.” A. “ Then there’s no use of questioning me any further. I 
am not a lawyer. I can’t talk without thinking.” 8 M. L. J, 248, 

CHAPTER 16 

Never Allow a Witness to l)e Witty or Refractory 

If the witness wants to be witty or refractory with the cross-examiner, 
the counsel should always settle with him first by some good natured or 
humorous remark and then proceed with the cross-examination. Care should 
always be taken that the counsel should not lose his temper. If a counsel 
gets angry, it is a sure sign that he is going to be defeated in the intellectual 
duel. 


Illustrations 

(t) Sir Edward Carson once began his cross-examination of an offensive 
witness thus: 

Carson :—“ I believe you are heavy drinker ?” 

Witness :—“ That is my business.” 

Carson (without a moment’s hesitation).—" Have you any other ?” 

It is needless to say that the promptness of the questions, and the laughter 
which followed, put the witness completely at counsel’s mercy. 

(fi) A director of some doubtful company was being cross-examined by 
Sir Frank Lockwood. The director was giving evidence bearing upon a rather 
shady history, when Sir Frank put the questions to the promoting director; 
“ Now, tell me, Sir, when did you first determine to float this companjr ?” 
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“Fbatthis company?” asked the witness, with some surprise u 
kr-ow what you mean by floating the company.” ^ 

” Very well, then,” replied Sir Frank, “ I will make my meaning perfe* 

clear. By floating the company I refer to the operation which almost lnr»' 
ably precedes the sinking of a company. Do you understand me now ^ 

A approaching vehicle’” 

h#lin I, ^ hy, the first thing I sec or hear was the wan a-top of me I was 

being scrunched before I knew where I was.” ^ ^ 

vpbi^p 9 » T®« say you neither saw nor heard the approacMn!. 

vehicle?’ A. “ That is right. Not I-n ever at all.” FP^oacmug 

T „ overtaken opposite the post oflice, I believe ?” A. -‘Yes 

1 wss in the middle of the road ” ' 

Q- 

vehicle ?’ 


I» approachinc 

A. “ Nothinff. look here.” " 


“ Nothing, look here 

hrlr please.” A. “ Nothing, but having a bit of a 

lark with one or two others.” 

navpmpnt ^ dancing on the 

pavement ? A. Perhaps I was, perhaps I was not.” 

vrhip?: 11 pavement wilh a young lady when the 

'°™“ thirty y«rd.,„yr Z 

nothing ’ y®’^ •” “ I don't say 

Q. “ And did you run after her and so into the vehicle V’ A. “Perhaps” 
be there, I tk the cart to 

Counsel “ The jury will tell you. Thank you.” 

CHAPTER 17 

Never Lose Temper in Cross-Ezamination 

and should advocate is that he should keep cool and ealn 

and should never lose temper under any trying circumstances. 

cross-examination is, never lose your temper, 
V / r” profession, there is Ao incident^ 

^“^®re cool and collected 

mental conaiiion, than that m which the cross-examiner is placed. Don't 

SpnaLd ™®tter how skilfully it may be 

to sma.sh any witness and when 
L ^ ^ Ordinary colloquial term spoken of 

V t”®." cross-examination. The man who goes into 

^ a counsel he maybe,! 

care not what his experience may be, I care not how good a case he may 

have If he goes into a Court with the idea in his head that he isgoin 
to snaash a witness by cross-examination, that man retires from the field 
^feated m nine cases out of ten, and perhaps in a larger percentage, 

P'fiV- they know mVolbout their 

affams and vjiat they are talking about than you or I do ; they have lived 
with them, they are people' who are very quick of observation, and they 
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have A certain amount of cunning, and that cunning the most cartful counsel 
sometimes is unable co circumvent, even when the Couri and the ccunsel are 
both convinced that the witness is not telling the truth. 20 M.L.J. 368-369. 
It \as been said that a lawyer should preserve his seif-control, and wear 
11 like a coat of mail. 1‘1 Cr. L.J., p. 23. “ Whatever you do, don’t lose jour 
temper Just hold ic. Keep cool. If you cannot keep cool anywhere else, 
keep cool in the Court-room.” 12 M. L J, p. 371. “ Preserve an even temper 
and a respectful atticude, but at the same time go on firmly and persistently ; 
do not swerve from the straight path.’' 2lM. L. J. 133. “ Do not lose your 

temper and go out and abuse the Judge. If you think the Judge iS wrong, 
it is your duty to advise your client to take his case to a higher Court, 
'out do not give vent to your spite on the Judge and cal! iiim names.” 

M. L. J. 133. if you keep cool, you will command everybody. To be 
angry' is to revenge the faults of others on ourselves. It has often been 
observed that men often make up in wrath what they want in reason. Violence 
in the voice is often only tne death rattle of reason in the tnreat. A 
voung lawyer is generally a creature oi impulse, emotion action than re ison. 
Reason is a very late development. A lawyer without reason cau uot get on 
even for a day. 

lllustiations 

(i) Addressing Mr. Spooner, a famous Advocate, who had lost a case in 
spite of his best efforts, a brother Advocate said I see, Spooner, that the 
Supreme Court has overruled you in the case of Smith v. Jones. But you, 
Spooner, need feel no concern about your reputation.” 

Mr. Spooner chuckled and made the following answer “ Quite so, I agree, 
lam only concerned lor the reputation of the Supreme Court.” 27 M.L.J. p, 156. 

(ii) The following is an instance of great calmness and self-pu^sessioii 
combined with tine lact and ready wit by counsil” Few people who were 
present will forget the dramatic outburst of Snowden when ou his trial for the 
murder of Miss Barrow. In vclicment tones and with hand uplifted, the 
murderer declared, I swear before God, that these are the words tu^t were 
used.” 

Great as was the effect of the dramatic utterance on the jury, it was all dest¬ 
royed by the'quiet reply of Sir Rufus Issacs. 

“Mr. Snowden,” he said, “all the statements you have b’ca making are 
statements before God.” 27 M. L. J., p. 131. 

In Examination-in* Chief 

One rule that should never be violated is, that under all circumstances the 
advocate should keep cool, and not lose his temper. No matter how stupid the 
witness, or how unexpectedly damaging his testimony, or how exasperating the 
conduct of opposing counsel, or how erroneous he may think the rulings of 
the Court on questions of evidence, the advocate should show no more signs of 
discomposure than if he were a graven image. For aside from the fact that 
juries attach much importance lo the effect of damaging testimony upon lawyers 
engaged in the trial of the case, if the advocate loses his temper he may say or 
do something fatal to his case, and to his reputation as an advocate. There arc 
tunes when indignation should be expressed, but the advocate must keep within 
bounds, and deport himself with dignity, never forgetting the respect due the 
Court from himself as one of its ollicers, and never forgetting the respect due the 
office of advocate which his opponents hold as well as himself. 

If a witness is inclined to be pert or forward, the advocate should treat him 
gravely and distantly, and show him by his tone and manner that his levity or 
insolence is out of place in the Court-room, and that no trifling will be aUowedi 
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If au advocate finds that a witness whom he has called is treacherous 
and unfriendly, there are two courses which he may pursue. One is not to 
appear to distrust him, and dismiss him as soon as possible, and the second is to 
open fire upon him and make him show his bias or prejudice. Both methods 
have tiieir advantages and their disadvantages, and sometimes it is best to pursue 

one course and sometimes the other. Perhaps the former course is best if the 

witiipis is defiant, unscrupulous, and intelligent, the letter, if he is not naturally 
inclined to be comloativc. But it is better, if the advocate suspects that a witness 
may prove treacherous, to have a signed proof from him signed if possible in the 
presence of reliable witnesses with which to confront him in case it should 
prove necessary, and the Court should permit it. See VVrottesley p, 39. 

It is advisable to provoke your own witness to the exhibition of his true 
feelings if he is trying to help the opposite party. Reject his approaches within 
dignation and let him know that you are not to be imposed upon. Adopt this 
method when witness does not assume frank and friendly mien in the witness 
box. 


CHAPTER 18 

Repeating Questions in Cross-Examination 

Repeating the same question is generally not tolerated by the Judge. It is 
considered as waste of time. But a skilful cross-examiner can by mere 
repetition exact the truth and expose a lie. It depends largely on a deep moral 
basis. “ Unless there be a doubt as to what an answer was, you do not require 
it to be given twice. “ Let well alone,’’ said a Judge to a junior who was so 
enamoured with a witness’s answer that he must needs hear it again and 
again. There is also a danger of the witness varying his answer unconsciously 
if you ask him again and again. You need not give him a second run for the 
purpose of going over the same ground again. Having got the answer you 
want, keep it and at once go off upon another point; otherwise, if you ask W 
to repeat it for the purpose of directing attention to the good point you have 
made, he will qualify what he has said, and very likely unsay it altogether by some 
lying explanation. Give him no opportunity of wriggling out of what he has 
sworn. That is the business of your opponent, not yours. It might be here 
observed, that whenever you have once fairly caught your witness, don’t sacrificed 
advantage by exhibiting him too ostentatiously.” See Harris, p. 78. 

“Don’t repeat yourself,” is a good advice. But you must repeat your 
points until the Jury have taken them. The way to do this is to put them with 
a change, of language and in a different form. By this means the Jury will by 
diverted instead of disgusted. Nothing is more pleasant than variety ; nothing 
more entertaining than looking at an interesting obj ect from different standpoints, 
especially when you want to understand something of its general features, and to 
render some aspect of it invisible. But, asks an anxious enquirer, how am I 
to know when the Jury have taken the point ? The answer is simple : “ Watch 
your float.” See Harris, p. 331. 

Cox says: “ Difficulty is sometimes experienced by an advocate from the 
impatience of the Judge at repetitions of the same questions. Too often he is 
met with the remark, ‘ Mr,, you have asked that question before ’ or, ‘ the witness 
has already told you. This is doubly disagreeable, for besides putting you on iH 
terms with the Court, it disturbs your plans, and sets the witness on his guard 
Their is nothing of which the Bench is so little tolerant as of the repetition of the 
same question, and yet there are few more effective methods of detecting 
falsehood. The witness answers. You note his answer. You pass away to some 
distant part of the story, or some foreign transaefious. You then, on ri sudden 
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„lurn, An his nna" wlS 

forgotten his f^ave seerf witnesses proof against all other 

b'ShSe. When your ij*'“Lfl.mly!“to*shSlSattoS 
iri'Skr LXSSa conr^ soon to be understood and respected 

Wigmore on raUd 'out by’’ttfK W M^se 

question upon an inadmissible P^> ^ . • sometime become desirable and 

Jn impertinence to the court and 

allowable to renew an offer original defects, this attempt, 

order to secure its admission • i j #^ 0 ^ a merely persistent effort to 

made in good faith, is to be is g j ^ repeating precisely the same 

elude the vigilance of opponent J* ® ^ ^nd disrespectful. Sec 55 N. 
forbidden offer, for this is at once already once answered or covering 

W. 251. (2) Repeating an direct examination, is 

the same ground of facts as other Nevertheless, circumstances 

ordinarily superfluous and therefo , ^ certain facts anew; and the 

may arise which make . 55 n^ E 353, (3) Repeating the same 

trial court’s discretion should contro. • • the witness anew 

testimonial matter of the direct p. ’ becomes desirable in order to test 

on cross-examination, is a process J -^st stated and to ascertain 

the witness’s capacity - . nd thus betrays falsification. In spite 

whether he falls easily into + 1 ,!- process often proves useful; and 

of its frequent tedium and unskilful limiis. Ordinarily a question 

the discretion of the trial court Repeating an unanswered 

once answered cannot be . oireadv ruled out by the Court, is an 

question upon an ii^admissible point, alre y ruk question already 

impertinence ro the Court; whereas re^^ the 

once answered, or covi-ring the same ^ therefore improper. But 

direct examination, is direct examination, by questioning 

repeating the same testimonial of the direct examinat , j 

the witiiess anew on ‘Iv to rerolleet what he has just 

desirable in order to test ® f L g'sHy into inconsistencies and thus 

stated and to ascertain Mis casily^_^^^^ 

betrays falsification. In spite of its the trial Court must suffice 

this process often proves useful and t nuestion in cross-examination, 

lofil its limit,. Eepaattog but also 

after it has once been answMed, ® ^ j snarinely and against a witness 

tends to waste time. falsifying thfre ought to be no judicial 

who in the cross-examiner s belief Y expedients which has so 

interference; for there is perhaps “°‘^® , 1 bv skilful hands, in extracting 

keen and striking an efficacy, ^ the^witness, sometimes by sheer 

thetruthandestposingulie. J'S l« wgi™'. S-’ 82 - is 

moral force, is compelled to admit tn orocess, but Queen Carohne s 

many a precedent illustrating the efficacy 

Tni perhaps illustrates it best. In attemptin^^^ 

Naples, between the Queen b“ !?7oaeeiS*sleeping room adjoined Bergami's 

alleged by the prcweimtion was that A Quemssmj „o access 

with only a corridor and a cabinet ^inte g> passage. To this servant 

from the Queen’s room to ® ^bffiet mentioned, testified as follows, on 

Majocehi, who for a time slept m the cabin iafterwards L. C. Lyndhurst) 

beiig aked by Mr. Solicltor-General nothing else! 

whether there was no other intervening P cabiaet, aad from the 

One was obliged to pass through the corridor to tuc caumei, 
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cabinet into the room of Bc-jgami, There was noihing iLc.'’ Then, on h!s 
crcss-cxamimilion, Mr. lirougham asked as follows : “ Will you swear there was 
no passage by V hicli Her Royal IIigluu'.s.) could cnt'T Rergami’.') room wheu he 
was confined with, his illne.>s, except by going lliroii.gli Ihi- ro-'mi, i.e. cabinet 
where you slept ?” Majocchi: “ 1 have seen that pas.sagc ; other passages I 
have not seen.” Mr. Brougham: “Will you swear there was no other 
passage ?” Majocchi: “ There was a great saloon, after whieli there came 
the room of Her Royal Highnrss, after which there was .a little corridor, and so 
you passed into the cabinet. I have setn no other passage.” Mr. Brouglip.m: 

“ Will you swear there was no other passage ? ” Majocchi: ■' I cannot swear: 

I have seen no other but this ; and I cannot say there was any other but this,’' 
Mr. Brougham : “ Will you swear ihat there was no other way by which any 
person going into Bergarai’s room could go, except l)y passing through the 
cabinet ?” Majocchi “ 1 cannot swear that there is another; I have seen but that; 
there might have been, but I have not seen any, and I cannot assert but that alone.” 
Mr. Broughman : “ Will you swear th it if a person wished to go from the Prin¬ 
cess’, i.e. Queen’s room to Bergami’s room, he or she could not go any other 
way than through the cabinet in which you slept?” Mojoechi: “There was 
another passage to go into the room of Bcrgami.” Mr. Brougham; 
“Without passing through the cabinet where you slept?” Majocchi; 

“ Yes.” 

Illustrations 

(i) In Count Couingsraark’s Trial, the Count charged with murder, was siml 
to have absconded in disguise; and a Swcedlsh fcllow-country-mnn of his, al 
whose house he had changed his clothes, was called. The cross-examination was 
as follows ; 

Q, Pray, what did the Court say to you about his coming in disguise to 
your house ?” A. “ He said nothing, but that he was desiroms to go to Graves¬ 
end ; I helped him to a coat, .stocking and shoes.” 

Q. “ Then I ask you, what did he declare to you ?” A. “ Why, he did 
desire to have those clothes.” 

Q. “ You are an houest man to tell the truth ? ” A. “ He declared nothing 
to me.” 

Q. “ Did he desire you to let him have 3 mur clothes, because he was in 
trouble? ” A, “ He desired a coat of me, and a pair of stockings to keep hu 
legs warm.” 

Q. “ I do ask you, did he declare the reason why he would have those 
clothes was because he would not be known ?” A. “ lie said ho was afraid of 
coming into trouble,” 

Q. “ Why were you unwilling to tell this ? ” See ‘ Horwells ' State Trials, 
p. 55. 

(ii) The accused was charged with the offence of having abducted 
and committed rape on a girl by name Sarah Woodcoclc. The evidence 
of several witnesses, however, showed plainly that the case was in truth one of 
willing seduction. But the comolainant testified llatly that force and coercion 
was used on her person by the accused. Her evidence was suspiciously in¬ 
consistent in several particulars. In the course of her examination in Court, 
the woman wanted to understate her age, so that the Jury might believe her 
version of the case. The following is a portion of the questions put and answers 
elicited in her cross-examination by the accused; 

Q. “How old are you?” A. “I am twenty-seven.” 



Q 

eight.” 


repeating question in cross-examination 

Will you swear you are uo older ?” A “IwiU swear lam twenty- 


t.” r^\Acx^ 9 ” A I will swear I am that,” 

Q “ Will you swear you are • twenty- 

O .. Will you swear you are no older ? ^ A. i ao noi k 

1 mv aae. I cannot exactly tell. 

Hire, and tr . na> - u nld are vou’” A. “I believe I am 

itaitT sL that whrtte lam or no.” 4'« lord 

age. He was indicted or confession by the boy when under 

a patrolmen, was ealleu into swear mtness was 

;r?est. The cross-examining counsel wanted^ ^ 

SmVSrtionotrhirboy. The following in a portion of the cross- 

know whet reword there is, for the convielion of this poor 

infant?" A. "OP””7°“‘Vk^"°'*rp’'ntrol, donot know?” -A.Inm 
Q c- Do you mean to say that you, a pairoi, 

through my angem so.” A. .• Upon my word of 

honour I do not know.” ^ „ 

Q. “ Upon your oath, sir . • pounds upon the 

Q., Did you „ev« knew any such thing.” 

conviction of that cml . j heard any such thing.” 

Q, » But you have heara • • the Jury see and hear you. 

Q, “ Come, come, Sir, .t is a i u tniititi to forty pounds 

Upon your oath, did you never ^ «> Your honour, I cannot say." 

as the price of A. “I have heard 

Q “ But you stiall say 

other people talking about such thing ^ your tetimony with 

Q. “ So I thougnt, aim 

the Jury.” See Horton’s ria . nrcceedinss, the Irish Land League was 

(iv) In the Parnell Com™ ^s p ^ outrage; the fact of crime 

ch-arU ^enied“ complicity, and placed the res- 

.ar.d outrage it _ gpcjet societies ot local origin ; the issue turned 

ponsibility on certain lawless . ^^ny witnesses 

largely on the .identity ot tne iuference expressed or implied 

testided to meetings of lawless so Lord Mountmoms 

^ 0 S that these were Land Leag ^ ^Lifty witness, having a bad 

^as under inquiry, and one m a meeting held in 

record, testified to the ^ Pst Kearney ; be keeps a public house 

one Pat Kearney s J the Land League, I believe. The Land 

at Clonbur ; he was sometimes.” 

League meetings ^ . ^^55 waf> murdend, was there a meeting held 

Q. » B'.'fore^ Lord ^Mo ^ meeting held, Sir.’ 

at Pat Kearney’s iiouse . a. (Lord 

Q, «• Just tell us wh.at the talk was.^^ 

Mountmorres) should be oone away vn League branch had at a 

‘murder, but ca crorr-exemmatiorr. Sir 
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Charles Russell, after bringing out the witness’s bad record and i • 
him m several shifty answers, finally returned to the meat of thp T 
name^ whether the meeting was a Land League rn.etinT^ 

"ot sure whether the meei wemC® 

meetings, the cross-examiner continued : ® 

Q. “ Now, tell me, will you swear there was o T onri t „ 

Oonb™ in 1880J- A, .. I wifi not swonr whrtho?the“o «s 8,‘TU‘ f“ ** 
told there was, by several people.” ^ ^ 

Q. “ Who told you ?” A. *' Several people.” 
wn. ?old teT^onK “> 

cion?.;r‘[Lsx=s-xffi ^ 

“ Clonbor?” A, M t,n 

cio„L;;.'^T.X“Vpa;u,sC” ™ 

befo^'urf SoinCj^To • S'SX‘f ^ l" on onir.” “ 

wetel'he m™ Iwfis loW, byXrriXle " ’ 

Mon^^^JS AK ly^lZ “ 

bran^ of^the^^Land^^T pno? oath, that any one told you there was a 

murdered A “ T wnc t n ” l^ Tt before Lord Mountmorres was 

muraered . A. I was told,” but I do not know the name of the man.” 


A. ” Not to that question, 


Q* Attend to me, I will have an answer.” 
because I cannot answer it; I have said all 1 know.” 

Q. -‘Attend to me.” A. “I am attending as well as I can.” 
murc^red that thp^p before Lord Mountmorres was 

wJa Zand iX ' “““ “y “ 

Q. “ Why did you not tell me so before ?” 

exanfination^^n question on cross- 

truth after'an orioinni f. i^ *noral force to compel a witness to admit the 
onlv savours of 1 ® ^bich not 

AccortoX iti/no to waste time, 

allow this^ as seems ilf'rii discretion to refuse or to 

AuTpP- Ss-isir^ ^ ^ under the circumstances. 1875, Wesley, o. State, 52 

have\? question, he can demand as of right to 

bnilowed^ on W Twice or ever tbricc. Such a course should 

ne allowed only it the witness really does not understand the Question The 

of^Sa ?Sa? tbe repeated three tZ/Xert™ 

^8^39 Crf rodetstood the ijuestioji can not be justified. 1938 .p 
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CHAPTER 19 

Do Not Distort Facts in Oross-Examination 

« Nothing weig^ Srnot to accept Ve facts with qualifications, but who 

Itblo IruhettcU ta order that the fcet may mean semelhias less or more 

than it should mean.’’ . in accuracy, of dishonesty. Accur¬ 

acy of TtemLt is one of tt first element of >ruth, inaccuracy is near km to 

nst be 

S?s'”if*it be^ i‘^’J®^7''^\Yto^th7ow 'S'^irirperpUty," wSh a design to 
falsehood, nor by your to throw « honest, but that he has not 

discredit him, if you believe that ^ot o Y by the rules of morality, 

erred. Your duty as an advocate tbe truth in others, or tempt 

tr'srrrjh i^t f trtVp- to«...cox.s 

Advocate. , , , ^ in the adoption or 

Cox says “ There is ^ npnn which there exists somewhat too 

rejection of this expedient, not merely in the profession, but with the 

Vf.gue and indefinite an understanding, of laxity and the latter on that of 

general public, the former f^eelS 

strictness; the one being fo imp^tant a matter it must surely be 

the sympathies of a niay help to determine the limits of an 

possible to ascertam some rules which 

advocate’s duty m an * bi all other questions of right or wrong it is 

Let us try to trace them. inimediately at issue to consider ^ 

necessary to go back beyon matters of duty and propriety it is 

cumstances out of ^ -pfined distinctions and to seek to justify by 

most dangerous to , jgsents itself to the unbiassed and reflecting 

ingenious argument doubt the correctness of any proceeding 

conscience as wrong. V® ”^,,,,ument for its justificat^^^^ We cannot, 

in a matter of have been so elaborately wrought out 

therefore, assent to the coiiC . ^ advocate, conclusions 

by Lord Brougham and o^r®> ^ moralitv, which forbid us to do an injury to 
opposed to the plainest die a whatever, and which are equally bind- 

our neighbours or to he P j ^ cting or speaking for another or upon our 

ing upon us, whether we are Laracter and credit of the profession 

own account. We believe sincere 7 .^ landmarks of morality were 

would be infinitely raised in pu . advocacy, and we are sure that in the 

more stricUy observed in the P^^®* . . by arts injurious but wrong, 

long run it would be profitable ‘ putting false constructions upon 

by confusing the honest, broyben g now and then, the benefit of such 

the words of a witness, a verdict ^ Y , mistrust which a departure from 

triumphs is more than counterbalanced ^ the mistruj_^^ 

candour and fairness, and a r<Qy,s- and of the Jury, inclining them to look 
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CHAPTER 20 
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Justice Clerk laglis said orally, “ I am afraid, Mr.—the article you mention 
is already in pawn at Jedburgh.” 81 M. L. J. p. 108. 

(lu) At a trial in an American Court one of the witnesses, an old lady of 
some eighty years, was closely questioned by the opposing counsel relative 
to the clearness of her eye-sight. 

Q, “ Can you see me,” said he. A. “ Yes.” 

Q. “ How well can you see me ?” A. " Well enough,” “ to see that you 
are neither a nergo, nor an Indian, nor a gentleman.” 

(v) A farmer, though severely cross-examined on the matter, remained 
very positive as to the identity of some ducks which he alleged had been stolen 
from him. 

“ How Can you be so certain ?” asked the couuslI for ihe prisoner. “ I have 
some ducks of the same kind.” 

“ Very likely,” was the cool answer of the faimer ; “ those are not the 
only ducks I’ve had stolen.” 

In this case, it was not necessary nor proper for the counsel to make 
any personal reference to his having some ducics of the same kind. But 
that is no excuse for the witness’s answer. Green Bag cited in P. L. R. (1908) 
Jour., p. 72. 

A counsel who thought probably rightly, that he was not makug much of 
an opposing witness, sat do«rn with the remark, “Well, well, I see you’re 
a clever fellow.” It would certainly have been better if the lawyer had 
not made any such remark. It was not necessary at all. But the making 
of such a remark was no excuse for the witness replying, as he did.—*' I 
should have liked, Sir, to return the compliment but you see I’m on my 
oath.” See 1 Cr. L. J. 206. 


CHAPTER 21 

Do Not Get Elated on Partial Success in Cross-Esamination 

Some lawyers are over-confident of the result and after studying several 
points of law they think that the opposite side caanot meet their case. It 
often transpires that the opposite counsel takes such a lawyer by surprise on 
a point which his learned brother is not fully prepared. The best argu¬ 
ment is that which comes in unawares. If a counsel scores a few points, 
let him not jump to the conclusion that his case is won. 

It has been well said that the best argument often comes in unawares. 
“You need not ring a bell or blow a horn to announce it; le*' it reach 
the better judgment of tha Jury at the right moment when feelings are 
Warm and receptive.” Tact in Coort, p. 89. 

“ Do not expect that you are going to smash any witness and v.'heii I 
use the word “ smash ” I use it in the ordinary colloquial term spoken 
of by the lawyers In coiidocting a vigorous cros",-examination.” 11 Cr. L.j/p. 78. 

“A young man from the South,” says a member of rhe New York 
Bar, “ who some years ago, was so fortunate as to be enabled to enter 
the law offices of a well-known New York firm, was first entrusted with a 
very simple case. He was asked by the late James C, Carter tlien a member 
of the firm, to give an opinion in writing. When this opinion was submitted, 
it was observed that, with the touching confidence of the novice, the young 
man had begun with the expression ‘ I am clearly of opinion.’ 

■ Mr. Carter smiled as his eyes caught this, and he said : “ Son, never 
state that you are clearly of epinion on a law point. The most you can 
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hope to discover is the preponderance of the doubt,” Central Law Journal 
29M. L. J.p. 93. 

On this subject, Cox says:—‘‘At the very outset, let us warn you 
against exhibiting any kind of emotion duiitu: cross-examination especially 
to avoid the slightest show of exultali m when I he witness answers to youi 
sagacious touch, and reveals what apparently he intended to conceal. It 
startles him to sclf-commandj and closes the port.d of his mind against you 
more closely than ever, You have put him upon his guard and defeated 
yourself, Let the most important answer appear to be received as calmly and 
unconsciously as if it were the most tnv'fil of gossiji. In the same 
you may carry him to the couclusion of his story, and what w'ith an explana¬ 
tion of one fact, and addition to another and a tvining dcrwii of the colour 
of the whole, tlie evidence will usually appear in a very dilTerent aspect after 
a judicious cross-examination, from that wlvieh it wore at the close of the 
examinalioii-in-chief.” Cox’s Advoc.itc. 

A counsel must not under any eircumslancvs show exultation on a favour- 
ahle jjoint. This rule eiui hr well illustrated by the tri il scene in Shakespeare’s 
“M(i chant of Venice.” Shylock got elated when toll tint he could take a 
])ouiul of llesh but when apprised that in doing so if he shed .> drop of blood, he 
himself will be hanged, the colour of his countenance ehiinged, 

CHAPTER 22 

Do Not be Over-Confident of the Result 

It has been well said that the best argument often comes in unawares. 
‘•You need not ring a bell or blow a horn to announce it; let it reach the belter 
judgment of the Jury at the right moment when feelings are warm and 
receptive.” Tact in Court, p. 39. 

“Do not expect that you are going to smash any witness and when I use 
the word “smasli” I use it in the ordinary eolloquial term spoken of by 
the lawyers in conducting a vigorous cross-examination.” 11 Cr. L. J. p. 78, 

“ The man who goes into the Court with his brief, 1 care not how 
eminent a counsel he may be, I care not what his experience may be, I care 
not how good a case he may liave, if he goes into tlie Court with the idea 
ill his head that he is going to smash the witness by cross-exaimudtiou, that 
man retires from the held defeated ia nine eases out of tea, and perhaps 
in a larger percentage. Witnesses are knowing people, they are crafty, they 
know more about their affairs and what they are talking about than you 
do, or I do; they have livi,d with them, they are people who are quick 
of observation, and they have a certain amount of cunning, and th.it cunning 
the more careful counsel sometimes is unable to circumvent even when the 
Court and when the counsel are both convinced that the witness is not teMing 
the truth.” 11 Cr. L. J. 79. 

You must always discount 25 per cent of the instructions given by your 
client. 

While it is absolutely necessary that you have to prepare yourself 
thoroughly with all the facts and figures and the several points of Uu 
to meet ^all the issues that may arise in the case, it is equally necessary 
to bear in mind that you must not on any account be over confident of 
the result. 

“ As a rule, the lawyer who wishes to succeed in his client’s case should 
always be thoroughly prepared, he should be ever on the alert for ambushes, 
masked batteries and rear attacks but he should never be over-confident.” 
Tact in Court.” p. 102. 
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CHAPTER 28 

Omission to Cross-Examine on Certain Points 
Generally speaking, a party should put to each of his opponent’s witnes¬ 
ses in turn, on so much of his own case as concerns that particular witness 
or in which he had a share. Thus, if a witness speaks about a conversa¬ 
tion the cross-examining lawyer must indicate by his examination how much 
of the witness’s version of it he accepts and how much he disputes. If he 
asks no question he will be taken to accept the witness’s account. See 
Phipson 6th Ed„ p. 475 ; Powell, 9th Ed., p. 531; Odger’s Pleadings 6th Ed., p. 
304. In criminal trials, the accused must cross-examine regarding his own 
version of this transaction. If he pleads right of private defence, alibi, or 
or any other defence, he must put questions suggesting such defence. When 
defence does not cross-examine prosecution witnesses concerning defence version, 
it is usually safe to conclude that it is an after-thought and the defence 
evidence is concocted one. 1935 Rang. 398. As a rule, a party should put 
to each of his opponent’s witnesses in turn so much of his own case as con¬ 
cerns that particular witness, or in which he had a share, e.g , if the witness 
has deposed to aconversation, the opposing counsel should indicate how much 
he accepts of such version, or suggest to the witness a different one. If 
he asks no questions, he will generally be taken to accept the witness's account. 
See Wigmore, S. 137i. “ I cannot help saying, that it seems to me to be 
absolutely essential to the proper conduct of a cause, where it is intended 
to suggest that a witness is not speaking the truth on a particular point, 
to direct his attention to the fact by some questions put in crOiS-examina- 
tion showing that that imputation is intended to be made, and not to take his 
evidence and pass it by as a matter altogether unchallenged, and then, when it 
is impossible for him to explain, as perhaps he mighj; have been^ able to 
do if such questions had been put to him, the circumstances which, it is 
suggested, indicate that the story he tells ought not to be believed to argue 
that he is a witness unworthy of credit. I have always understood that if 
you intend to impeach a witness, you are bound, whilst he is in the box, to 
give him an opportunity of making any explanation which is open to him ; 
and, as it seems to me, that is not only a rule of professional practice in 
the conduct of a case, but it is essential to fair play and fair dealing with 
the witnesses.” See Taylcw, S. 145. But if a party’s counsel simply asks a 
witness in cross-examination whether an event took place, it cannot be said 
that that party commits itself to the assertion that such an event did 
actually take place. .See 26 I. C. 547. Cross-examination need not be confined 
to the matters to which the witness has testified in his examination-in-chief, 
but extends to the whole case. Therefore, if a party calls a witness to 
prove the simplest fact connected with his case, the other party is at 
liberty not only to cross, examine him on every issue but also to put leading ques¬ 
tions, to establish his own case. 42 C. 957.. Thus, an accused person is entitled 
in cross-examination to elicit facts in support of his defence from the proseem 
tion witnesses, though the facts thus elicited have no relation to the facts to 
which the witnesses have testified in their examination-in-chief. Ibid. See 
illustration quoted in Ch. 9 supra. 


CHAPTER 24 

Lead the Witness to Absurd Position 

A witness who, either from self-importance, or from a desire to benefit 
the cause of the opposite party, or from any other reason, displays a loquacious 
propensity, should be encouraged to talk, in order that he may either fall 
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into some contradiction, or let drop something that may be serviceable to the 
parly interrogating. *■ Of this damning kind are witnesses who prove too 
much ; for instance, that a horse is the better for what the consent of mankinj 
calls a blemish or a vice. The advocate on the other side never desires 
stronger evidence than that of a witness of this sort; he leads the witness 
on from one extravagant assertion in his friend’s behalf to another; and 
instead of desiring him to mitigate, presses him to aggravate, his partiality; 
till at last he leaves him in the mire of some monstrous contradiction to 
the common sense and experience of the Court and jury ; and this the advocate 
knows will deprive his whole testimony of credit in their minds.” See Best, 

S. 661. 

Illustration.—In the following cases, Mr. Wellman, the author of a well-known 
book on Cross-examination, was cross-examining a woman as to the speed 
of an electric car. lie thought the witness was exaggerating the speed 
and in his cross-ex imination attempted the exaggeration to be carried to 
such a length as to make it appear an apparent absurdity. 

Q. “ And how fast, Miss—would you say the car was going?” A. "1 
really could not tell exactly, Mr. Wcllnum.” 

Q. “ Would you say it was going at ten miles an hour ?” A. “ Oh fully 
that.” 

Q. “ Twenty miles an hour ?” A. “ Yes, I should say it was going 
twenty miles an hour.” 

Q. “Will you say it was going thirty miles an hour ?” inquired Wellman 
with a glance at the Jury. A. “ Why, yes; I will say that it was.” 

Q. “ Will you say it was going at forty ?” A. “ Yes.” 

Q. “ Fifty?” A. “ Yes I will say so ” 

Q. “ Seventy ?” A. “ Yes.” 

Q. “Eighty?” A. “ Yes, responded the young lady with a countenance 
absolutely devoid of expression. 

Q. “ A hundred ?” inquired the laywer with a thrill of eager triumph 
in his voice. 

There was a significant hush in the Court-room. Then the witness, with 
a patient smile and a slight lifting of her pretty eyebrows, remarked quietly; 
“Mr. Wellman, don’t you think we have carried our little joke enough?’’ 
The effect of all the previous statements svas perfectly lost by this answer.” 
See Wellman. 


CHAPTER 25 

Leading Questions 

S. 141 Evidence Act defines leading question thus “ Any question suggesting 
the answer which the person putting it wishes or expects to receive is called a 
leading question.” Leading questions can be asked in cross-examination but 
not in examination-in-chief if objected to by the other party. 

Section 142, Evidence Act, lays down that leading questions must not, 
if objected to by the adverse party, be asked in examination-in-chief or 
in a re-examination, except with the permission of the Court, The Court 
shall permit leading questions as to matters which are introductory or 
undisputed, or which have, in its opinion, been already sufficiently proved. 

If the question suggests the particular answer it is a leading question and, 
therefore, improper. 4 Beaven. 171.—178 

There are two ways of questioning ; one where the words made use of 
in the question suggest or prompt a particular an8wer» and which is called a 
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leading question, the other, -where the question does not so lead, but is 
put in general terms, without at all pointing to a partieular reply. This may 
be called an open question: it is open to any answer. “ Did not you see 
this ?” or “ Did not you hear that ?” are leading questions. Bl. Com. 449, 
15th Ed. In them the person questioned is in a manner prompted to answer, 
he did see or hear this or that particular thing. “It is a good point of 
cunning for a man to shape the answer he would have in his own words 
and propositions; for it makes the other party stick the less.” Bacon’s Essays, 
Ed. Canning. 

The following exanfple of a leading question and answer occurs in Scott’s 
Rob Roy :—“ Ye will, therefore, (addressing Morris) please tell Mr. Justice 
Inglewood, whether we did not travel several miles together on the road, 
in consequence of j’our own anxious request and suggestion, reiterated once 
and again both on the evening that we were at North Allerton : and there 
declined by me, but afterwards accepted, when I overtook ye on the road 
near Clobbery Allers, and was prevailed on by you to resign my intentions 
of proceeding to Eothbury ; and, for my misfortune, to a company you on 
your proposed rqute.” “ It is a melancholy truth.” answered Morris, holding 
down his head, as he gaveth his general assent to the long and leading 
question, which Cambell put to him. 

In a Chencery cause, where it was objected that the interrogatories were 
leading and to which objection the reply was, that the interrogatories were 
not leading as they did not suggest to the witness the answer to be given, 
Lord Landgdale observed : “ All interrogatories must, to some extent, make 
a suggestion to the witness. It would be perfectly nugatory to ask a witness, 
if he knew anything about something .... It is impossible to examine a wit¬ 
ness without referring to or suggesting the subject, upon which he is to 
answer. If the question suggests a particular answer, it is leading and im¬ 
proper. 4 Beaven. 171,173. A question shall not be so propounded to a witness 
as to indicate the answer desired. 2 Maclean, 831. 

A question is leading which instructs the witness how to answer on material 
points, or puts into his mouth word.s to be echoed back as was here done or 
plainly suggests the answer which the party wishes to go Lom him. 40. N. H. 
63. The proper signification of the expression ‘a suggestive question’ is one which 
suggests or puts the decided answer into the mouth of the witness. 38 Fla. 240 
(241). The end proposed in extracting testimony is the obtaining of the actual 
recollection of the witness, not the allegations of another person, suggested to and 
adopted by the witness and falsely delivered as his. The real danger is that of 
collusion between the witness interrogated and the counsel interrogating, that 
the counsel will deliberately imply or suggest false facts with the expectation on 
his part and with an understanding on the part of the witness that he will assent 
to the truth of the false facts thus suggested. E-vidence, 227, A question which 
in part assumes the truth of a controverted fact may lead a witness to reply 
without taking care to specify that his answer is based on that assumption, and 
may thus commit to an assertion of the assumed fact, though in fact he may 
not desire or be able to do so. This is obviously a danger to be prevented. 
Wigmore on Evidence, 864. A question is leading where the question 
assumes any fact which is in controversy, so that the answer may 
really or apparently admit that fact. Such are the frocked questions habitually put 
by some counsel if unchecked; as what was the plaintiff doing when the 
defendant struck him, the controversy being whether the defendant did strike. 
A dull or a forward witness may answer the first part of the question and 
neglect the last. 41 N. H. 616. A question admitting of being answered bj’- a 
simple ‘yes’ or ‘no’ is regarded as generally a leading and improper one. 
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Nevertheless, it is obvious that such a question carries its suggestion more in tl 
tone of voice than in the form of words. The particle ‘ not ’ (as in, “ Did yoa 
not say that you refused the offer ?") docs indeed convey in itself the i._ 
that an affirmative answer is desired; but the opiiosite form (“ Did you say tta 
you refused the offer ?”) by no means betray in form such a suggestion; in other 
words, it may or may not be loading. This is peculiarly a case for the principle 
that the -trial Court’s determination controls. The alternative form of questioi 
“State whether or not you said that you refused’’ “Did you or did you not 
refuse?” is free from this defect of form, because botli affirmative and negative 
answers are presented for the witness’s choice. Nevertheless, such a question ‘ 
may become leading, in so far as it rehearses lengthy details which the witness 
might not otherwise have mentioned and thus supplies him with full suggestions 
which he incorporates without any effort by tlic simple answer “I did”or 
“I did not.” Accordingly the sound view is that such a question may or maj 
not be improp'er, according to the amount of palpably suggestive detail which it 
embodies. Wigmore, 8G5, 

It is sometimes laid down that leading questions arc those which can be 
answered by more allirmative or negative, anil in which, consequently, the 
the answer is fully suggested by the question. I think, however, that this 
description, and the objection founded upon it, arc sometimes applied more 
sextensively than the principle upon which they arc founded requires; the gooil 
sense of he rule is perfectly manifest, with respect to all c.ises where the question 
propounded involves an answer immediately bearing upon tlie merits of the 
cause, and indicating to the witness a representation which will best accord with 
the interests of th,c party; but where the questions arc merely introductory, where 
the mere answer yes or no, will leave the the point of the ca.se precisely as *t 
found it, and can only be m-iterial as laying the foundation for a further inquiry, 
the reason of the objection does not occur, and the objection itself appears to be ill- 
founded ; and the making it can only proceed from a captious and petulant dispuSi 
tion to interrupt the course of examination. If a witness is asked generally witii 
reference to a particular occasion, whether a person said anything, the answer yc. 
or no, cannot very materially advance the interest of the party; and can only 
serve as the foundation for the more general question, of what it was that was 
said. But I have very frequently known this preliminary question excite a 
clamorous interposition for correcting the supposed impropriety, by telling the 
advocate that his question should be, What did the person say ? A question 
which necessarily supposes the existence of the general fact of something having 
been said, which possibly may not be the fact. I think that, according to thi 
principles of good sense and fair reasoning, the restriction ought not to be extend¬ 
ed to cases to which the occasion of it cannot be deemed to apply, and that if 
the question does not prompt an answer bearing upon the subject in dispute, if 
the negative or affirmative answer will be perfectly indifferent, except as serving 
for a foundation of further inquiry, the Court would best consult the ends of 
justice, by discouraging a conduct that can have no other effect than a frivolous 
altercation, distracting the attention of the advocate on the one side, and giving 
the other an opportunity of showing off his talents for interruption, and exhibiting 
a pertness which may impress the bystanders with an idea of spirit and ingenuity, 
See Wrottesley pp, 29. 

Exceptions to General Rule Regarding Leading Questions 

The following are exceptions to ifAc general rule ; — (i) Introductory or mdisput^ 
ed natter . The Court shall permit leading questions as to matters which mo 
introductory or undisputed or which have been sufficiently proved (s. 142, second 
para.) The general rule does not apply to the part of the examination which is 
introductory to that which is material, If, indeed, it were npt allowed t? 
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approach the points in issue by such questions, examination would be most incon¬ 
veniently protracted. To abridge the proceeding, and to bring the witness as 
soon as possible to the material points on which he is to speck, the counsel may 
Ifad him on to that point and may recapitulate to him the acknowledged facts 
of the case, which have been already established. (Taylor, S. 1404), It is, 
therefore, not only permissible but proper to h..— on matters introductory or 
undisputed. But first observe that the re!'' ngainst leading questions is 
prcperly applicable only to such questions as i date to the matter at issue. 
Wnattver some priggish opponent may suggest, ii, is permitted to you—and the 
Judge will encourage you in the practice—to lead the witness directly up to the 
point in issue. It saves time and clears the case, and if you narrowly observe 
experienced advocates, jou will find that they always adopt thU course. For 
instance, instead e f putting the introductory questions. ‘ Where do you live ?’ 
‘What are you T and so forth, you should, unless there be seme special reason to 
the contrary, directly put the leading questions, ‘ Are you a banker carr}*ing on 
libiress in Lombard Street V and so on, until you rpproaeh the questionable 
matter, whin, of course, you will proceed to conduct the examination according 
to the strict rule.” See Sox. 

(ii) IdentijicliDTi. The attention of a witness may be directly pointed to 
some persons or things, for the purpose of identifying them. For instance, it is 
usual to ask a witness if the accused is the person whom he refers to. This form 
of question is obviously unsatisfactory, and the testimony does not carry much 
weight, In the r-resent day, it is considered the proper method for counsel 
merely to ask: Do you see the person in Court ? and leave the witness to 
identify the prisoner (Powell, 9th., 528-529). It is advisable not to lead under 
such circumstances, Altliough it would be perfectly regular to point to the 
accused and ask a witness if that is the person to whom his evidence relate^, yet 
if the witness can unassisted, single out the accused, his testimony will have more 
weight (Best, S. 643). 

(Hi) Coniradicaiion. A witness may be asked leading questions in order to 
contradict statements made by another witness, e g., if A has said that B told 
him so and so ; B may be asked, Did you ever say that to A ? Where one witness 
is called to contradict aiiother as to expressions used by the latter, but which he 
denies having used, he may be asked directly,—Did the other witness use such 
expressions ? The authorities are not quite agreed as to the reason of the excep¬ 
tion, and strongly contend that the memory of the second witness ought first to 
be exhausted by his being asked what the other said on the occasion in question. 
(Best, S. 642). The witness may be asked not merely what was said, but whether 
the particular expressions were used, since otherwise a contradiction might never 
be arrived at (Edmonds v. Walter, 3 Stark 7 ; Courteen v, Touse, 1 Camp* 43). 
Where, however, the conversation is not proved merely for the purpose of 
contradiction, the latter question is improper. (Hallet v. Cousens, 2 M. & B. 
288—Phipson, p. 469.) 

(m) Helping memory. The rule will be relaxed where the inability of a 
witness to answer question put in the regular way obviously arises from 
defective memory (Best, S. 642). Thus, where a witness, has apparently 
forgotten a thing, and all attempts to recall to his mind by ordinary ques¬ 
tions have failed, his attention may be drawn to it by a question in leading 
form. The object is to refresh his memory by drawing his attention to a 
particular topic without suggesting the answer. Where a witness stated that 
he was unable to remember the names of the members of a firm, but that he 
could recognise and identify them if they were read to him. Lord Ellenborough 
allowed it to be done. Acerro v. Peironi, 1 Stark lOO. The Court will, too, 
sometimes allow a pointed or leading question to be put to a witness of 
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tender years whose attention cannot otherwise be called to the matter under 
investigation. Taylor, S. 1405. 

Cox says : “ Frequently it will occur that you will have need to call 
the attention of the witness to something he may have forgotten—as thus' 
Suppose that you were examining as to some conversation. The witness has 
narrated the greater portion of it, but he has omitted a passage which is 
of importance to you. We know that, in fact, with all of us, in our calmest 
moments, it is difficult to repeat perfectly the whole of what was said at 
a certain interview, and if it had been a long one probably we might repeat 
it half-a-dozen times, and each time omit a different portion of it, althmigh 
in either case the omitted part would be instantly recalled to our memories 
if we were asked, ‘Did he not also say so-and-so ?’or ‘ Was not somethhig 
said about so-and-so ? ’ But this sort of reminiscent question you are not 
permitted to put to a witness, because it would be a leading question, 
although he is far more likely, in his agitation, to forget that he had not i 
repeated the whole than we should be in our calmest moments. In vain 
you ask him, * Did anything more pass between you ?’ ‘ Was nothing more 
said ?’ ' Have you stated all that occurred ? ’ He does not, in fact, remember 
precisely what he has stated of it, or the portion you desire to obtain has 
escaped his memory for the moment. It would flash upon him instantly if it 
were to be repeated, or even to be half uttered. But you may not help 
him so; and then there arise.s a perplexity which every advocate must often 
have experienced—in what manner can this be rcciiHed without leading. As 
each case must depend upon its circumstances, it is impossible to lay down 
any rule to help you, or even to hint at forms of suggestion. But one method 
we may name, as having proved efficacious when others have failed, and 
that is, to make the witness repeat his account of the interview, or whateves 
it may be, then it will not unfrequcntly happen, as we have already 
observed, that he will remember and repeat the passage you require, and 
omit something else which he had previously stated. But this, of course, matters 
not; your object has been gained, and your adversary may take what 
advantage he can of the difference in the statements,” Cox’s Advocate. 

^(o) Hostile Witness. If a witness called by a party appears to be hostile 
or interested for the other party, the Court may in its discretion allov ’ 
leading questions to be put i. e., allow him to be cross-examined. S. 151, 
Evidence Act. 

_ -(oi) Complicated Matter. The rule will be relaxed, where inability of a 
witness to answer questions put in the regular way arises from the compli¬ 
cated nature of the matter as to which he is interrogated Best, S. 642. 

The above six exceptions must not be taken as exhaustive. The Court 
has always adiscrction in the matter, and it will allow leading questions to be 
put whenever it considers necessary in the intersts of justice. Indeed, the 
Judge has, says Taylor, discretionary power, not controllable by the Court of 
appeal, of relaxing the general rule, whenever and under whatever circum¬ 
stances, to whatever extent, he may think fit, though the power should 
only be exerdsedso far as the purposes of justice plainly require. Taylor, 
S* 1405. 

It is the Court, and not the counsel for the Crown, who can determiB?) 
whether leading questions should be permitted, and the responsibility of the 

permission rests with the Court, 37 CaL 467. 

As to the case law regarding questions see the following : 

Leading questions can be asked if they are not objected to by the other 
party- 56 M, 7 ; 183 M. 187 :144 LC. 65J9. The objection to leading questions is 
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not that they ar: absolutely illegal, but only that they are unfair, 7 A. 
885—397. Eren if the question is objected to, the Court may allow or dis- 
allew it and the Court of appeal or revision will not interfere in the discretion 
except in extreme cases. 42 C. 975. The proper way to exclude evidence 
obtained by leading questions is to disallow the question. 15 W.R. 23 Cr. 
If a Judge disallows a question, the Pleader should have the question and 
order disallowing it recorded, as such a refusal is illegal, 86 I. C. 468 ; 17 
Cr. L. J. 500, 55 I. C. 593 ; 21 Cr. L. J. 321. The defence may crop-examine 
the prosecution witness for eliciting facts in thsir favour by asking leading 
questions. The Court may allow the prosecution to cross-examine them with 
regard to the matters elicited by the defence. 16 Cr. L.J. 497 : 19 C. W. N, 676. 
It'ls not open to the prosecution to put a leading question or question of the 
nature of cross-examination to their own witness without declaring him hostile. It 
is improper for the Court to allow such a question. The question and answer 
are both inadmissible. I. P. 758: 1923 P. 62 : 71 I.C. 117 : 24 Cr, L.J. 69. 
Leading questions may be asked (1) with the permission o the Court, (2) 
from aiverse or hostile witness, (3) with regard to introductory or un¬ 
disputed matter, (4) complicated matter, (5) for identification, contradiction 
or (6) when the memory of a witness is defective. Evidence Act by Woodroffe 
and Ameer All, (1921) Pages 913—915. 

Leading questions may be asked with the permission of the Court, not 
for getting contradictions but for addition to something said by a witness, 
without getting him declared hostile. 1930 C. 139 : 81 Cr. L.J. 610 : 50 C.L.J. 
467. 

If the dying declaration appears to be the result of leading questions, 
it has no value. 1930 0. 60 : 31 Cr. L.J. 689 : 124 I.C. 444 : 6 0. W. N. 1956. 

A party can put leading questions if not objected to but he cannot 
cross-examine his vvitness without permission of Court, even if no odjection 
is taken. 56 M. 7. 

Leading questions may be asked in cross-examination, provided firstly, that 
a counsel is not entitled to go to the length of putting the very words 
into the mouth of a witness which he is to echo back; secondly, a ques¬ 
tion which assumes facts as proved which have not been proved. Taylor S. 1431, 
See 42 C. 957. 

Illustration 

Sometimes unnecessary objections are raised by defence counsels to questions 
put in examination in chief, merely because the answer to a question is yes or 
no will not make a leading question. 

Ill the famous trial of Harry Dobkins held on 17th November 1042 
before Mr. Justice Wrottesly ? for the murder of his wife, the sistCT of dpeased 
was examined as prosecution witness. Her examination in chief by 
the prosecution counsel Mr. Byrne would have created an uproar in the Court 
room and the counsel would have been interrupted almost at every ques- 
t'on. Here is the specimen of Mr. Byrne’s examination in-chief ; 

Q. Is your name Polly Dubinski ? A. Yes. 

Q. Do you live at No. 85 Walton Buildings, Boundary Estate, Shoreditch ? 
A. Correct. 

Q, Did your sister Rachel marry the prisoner ? A. Yes. 

Q. When did she marry him ? A. Oa the 5th September, 1920. 

Q. VVas the marriage a happy one ? A. No, sir. 

Q Did they s eparate after a time ? A. Y'-s. 

Q. How long had they been married when they separated ? A. Six weeks. 
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Q. How old was your sister ? A. 48. 

Mr. Justice Wrottesley : When ? A. When she left our home. 

Q. When you last saw her ? A. Yes. 

Mr. Byrne : Do you know when she was born, the date of her birth ? a 
N o, I am not quite certain of it. 

Q. How tall was she ? A. I think about 5ft. 1 in. 

Mr. Justice Wrotteslcy : You say about 5ft. 1 in ? A. Yes. 

Mr. Byrne : What coloured hair had she at the time of her disappearance 
in April 1941 ? A. Dark brown, tinting grey at the temples. 

Mr. Justice Wrottesley : Very dark brown, did you say ? A. Yes. 

Q. Tinging grey ? A. Grey at the teniplrs. 

Q. You said “ tinging grey at the temples.” Is that what you said ? A. 
Tinging grey at the temples. 

Mr. Byrne : Was she sulfering from something which caused her to go to 
hospital ? A. Yes, she was under the hospital for a long while. 

Q, What was it she was suffering from ? A. Something internally. 

Q. Where did she live ? A. 44 Cookham Buildings. 

Q. lam speaking now of 1941. A. 41 Cookham Buildings, Boundary 
Estate. 

Q. Bethnal Green ; is that right ? A. Yes. 

Q. Is that very far away from where you live ? A No, just two blocks 
away, within five minutes. 

Q. There was a child of the marriage, was there not ? A. Yes. 

Q. It was a son, was it ? A. Yes. 

Q. Did he live with her ? A. No. 

Q She lived alone, did she ? A. Yes, 

Q. And you lived with your mother ? A, Yes. 

Q. Used you to see your sister Rachel frequently ? A. Every day. 

Q. Where ? A, At my home. 

Q. Used she to spend any part of the day with you ? A. The best part 
of the day ; in fact, almost the whole of the day. 

Q. Did she have meals with you ? A. Yes. 

Q. Now will you look at Exhibit 2 and tell me whether that is a photograph 
of her V A. Yes. 

Q. Did she have some trouble with her teeth at one time ? A. Yes. 

Q. Did she go to a dentist ? A. Yes. 

Q. What was his name ? A. Mr. Kopkin, of Stoke Newington Road. 

Q, Did yon ever go with her to him ? A. Yes. 

Q. When ? A. in 1934, when she had the first ones extracted. I gave 
the exact date, but I cannot recall it to mind. 

Mr. Justice Wrottesley : You went with her to where—Mr. Kopkin’s, of 
Stoke Newington Road ? A. Yes, Stoke Newington High Street. 

Q. In 1934 ? A. Yes. 

Q. When she first went ? A. Yes. 

Mr. Byrne : I want to ask you about the 11th April. Do you recollect 
that day ? A. Yes. 

Q, Was that Good Friday ? A. Yes. 

Q. The 11th April, 1941 ? A. Yes. 

Q. Did you see your sister that day ? A. Yes, between the hours of 1 
and 2. 

Q. Where? A. In my lunch-time at our table at home, having lunch with 

us. 

Q. With you and your mother. A. Yes. 
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Jlr. Justice Wrottesley: At your home ? A. Yes. 

Q. She had lunch with the rest of you ? A With the rest of the family. 
We were all at home that day. 

Mr. Byrne: Will you look at Exhibit 3 ? That is a handbag. (Same 
banded.) Do you recognize that bag ? A. Yes. 

Q. Did you see it that day ? A. Yes. 

Q. Had she got it with her ? A. Yes. 

Q. It is a bag that you gave to your sister, a present from you ? A. Yes. 

Q. You go to work, do you not ? A. Yes. 

Q. At what time did you leave after lunch to go back to work ? A. 
Before 2 o’clock; between half-past 1 and 2 o’clock. 

Q. When you left, did you leave your sister in your house ? A. Yes, 

Q, Did you ever see her again after that ? A. No. 

Q. At what time did you get home that evening ? A. Between 5.30 and 
6 o’clock. 

Q. Did you remain at home all the evening ? A, I did. 

Q. Your sister never came in ? A. No. 

Q. The next morning, the 12th April, did you go to your sister’s flat ? 

jVIt. Justice Wrottesley: Were yon expecting hee that evening ? A. Yes, 
she definitely said she would be back to supper, 

Q. Oh, you were expecting her back ? A. Yes. 

Q, She had said she was coming ? A. Yes. 

Mr. Byrne : The next day, 12th April, you went to your sister’s flat, did 
you ? A. Yes.' 

Q. Was that in the morning ? A. Yes. 

Q. Had the bed been slept in ? A. No. 

Q. And at 8 o’clock that afternoon, the l’;th April, did you report the 
matter to the police ? A. That is correct. 

CHAPTER 26 

Interruption by Judge or Counsel 

When the witness is in the hands of the cross’examiner, the Court should 
seldom interfere during the course of cross-examination. A Court should allow 
him to cross-examine the witness according as the counsel wishes to do. But 
the Court has got a duty to bring all evidence on record and to see that justice 
is done, 43 A. 283. Hence S. 165, Evidence Act, provides that the Judge may, 
in order to discover or obtain proper proof of relevant facts, ask any question 
he pleases, in any form, at any time, of any witness, or of the parties, about any 
fact relevant or irrelevant; and may order the production of any document or 
thing; and neither the parties nor their agents shall be entitled to make any 
objection to any such question or order, nor, without the leave of the Court, to 
cross-examine any witness upon any answer given in reply to any such question. 
But a witness cannot be questioned as to matters protected feoin disclosure in 
order that the Court can put questions to discredit a witness which if put by 
a party would not be allowed under S. 148 or 149, Evidence Act. See S, 105 
(Proviso), Evidence Act. 

The process of cross-examinatio n being intricate, a counsel has to veil his 
questions by putting a number of questions on collateral matter in order to slip 
in an important question. A Court cannot compel the counsel to diselos eques- 
tions which he desires to put in cross-examination. See 1931 S. 38 : 32 Cr* L. J. 
666. The cross-examiner need not state beforehand the connectioia of a question 
which appears to be irrelevant, unless, exceptionally, under the trial Court’s 
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determination. Tlie chief reason is that the advantages of brevity andrelevancv 
which might otherwise be insisted on, are in experience found to be far 
overbalanced by the danger of destroying the elTeotivciicss of the great weano' 
of cross-examination; for it would often be made useless by requiring m 
advance a betrayal of its purpose to the wary witness whose falsities are desired 
to be exposed. Wigmore, S. 1871. 

It is true that unnecessary interruption on the p.art of the Judge is not 
justified but on the other hand an immobile and silent attitude of the judge is 
not desirable. Intelligent questions now and then on points that raise doubts 
in the judge’s mind, enable the advocate to appreciate what is passing in his 
mind and furnish him with an opportunity to explain matters which if left 
unexphined are likely to cause harm. Snndara Aiyar says: “The corapkint 
has of late been very frequent in England that judges often interrupt too much 
that argument has practically become a course of in Lcrrog.ition by the judge or 
the advocate. At the same time, I believe that advocates generally would antee 
that nothing would be more unfortunate than that the judge should preserve 
complete silence, for it would not then be possible for a pleader to know whether 
his argument has been fully grasped or whether there are any dilTieulties thii 
the judge feels in accepting it. It would be an aclv.antage to him, if such 
dilficultics are put to him by the Court so that he may have an opportunity of 
convincing the judge that the dillleulties are not really insurmouQtable,’' 
(Professional Ethics, pp. 100,101). 

The benefits of cross-examination are sometimes defeated by the interposi¬ 
tion of the Court, to require an explanation of the motive and object of 
the questions proposed, or to pronounce a judgment upon their immateriality; 
whereas experience frequently shows that it is only by an indirect, and 
apparently irrelevant, inquiry that a witness can be brought to divulge the 
truth which he prepared himself to conceal; the explanation of the motives and 
tendency of the question furnishes the witness with a caution that may wholly 
defeat the object of it, which might have been successfully attained if the 
gradual progress from immateriality to materiality was withheld from his 
observation. The importance of an inquiry may sometimes be strongly felt by 
an advocate, and upon very re isonablc grounds, from his own instructions with 

respect to the bearing and circumstances of his cause, which the Judge, acting 
only upon the impressions of what has already been disclosed, cannot by any 
possibility anticipate. The full expositions of the motives can only bs attained 
by a premature exposition of the case that is to be brought forward, and even 
when that can be done without prejudice to the party, the endeavour to satisfy the 
Court would have the common effect of an interruption in the regular cause of 
inquiry, and instead of assisting the accurate discussion of the question, would 
in all probability terminate in confused and desultory altercation. 

Controlling of Cross-examination :—Sometimes the cross-examini- 
tion assumes unnecessary and inordinate length. The Court has power to 
control the cross-examination in such a case. In mofussil practice, the cross- 
examinations are scarcely less remarkable for their length than the utter 
irrelevancy and futility of their character, Norton, 2ad Ed. S. 418. Though 
ordinarily the Court will not interfere with the discretion of counsel, while cross- 
examining a witness, 4 C. W. N. exxi; 59 C. 1861 : 139 I. C. 873, 1932 C. 867: 
88 Cr. L. J. 854, it will do so when the privilege is being abused and the cross- 
examination is assuming inordinate length. 4 C. W. N. exxi. Whereas the Court 
has full power to prevent in an appopriate manner any abuse of the right of 
cross-examination, 1922 0. 124,1933 L. 667 : 143 I. C. 479, 1933 L. 355, and to 
order it to b concluded within a reasonable time 30C. 625, 1924 P. 284 : 72 I. C, 
748, jSeeWiSegmore, S. 788, an arbitrary order, e.g., that the cross-examination of 
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c witness should not exceed five minutes, is illegal. 42 I. C. 412 : 1921 C. 118. 

Court should control the cross-examination and insist that the witness should 
Understand the question put, before answer is obtained or recorded, Cross- 
PvSnation tends to be abused and the words of the advocate are recorded as the 
words of witness when the witness has given affirmative or negative monosyllable. 

"^63 ■ 14 p. 223. If the questions are misleading or improper, Court 
chniild' contml the cross-examination. In cross-examination the great art is to 
roneeal from the wiiness the object with which the interrogator s questions are 
Tiiit Best S. 659, and this object is likely to be frustrated if the cross-examiner 

?= reouired to explain the object with which the questions are put. The Judge 
mav^ doubtless, in his discretion, when a question is asked on cross-examination 
which he thinks cannot be rendered pertinent, require an mtimabon of its object, 
Id reiect the evidence if not given. But this is a discretion which 
should be verv sparingly exercised, and nothing further than a bare intimation 
should generally be^required, for, in many cases, to sta,te the precise object of a 
cross-examination would be to defeat it, 9 Mich. 881 cited in Wigmore, S. 1871. 

Examination by Judge :-It is not in the province of Courts to examne 
witnesses. The Court should leave witnesses to pleaders to be dealt with as 
provided for under S. 188, Evidence Act. 1924 L. 371 : 2j Cr. L. J, 12-6. 

S 165 Ev. Act empowers the Court to put any question at any stage and 
in any form for obtaining the truth. If the counsel by his mcompetency 
has not been able to bring relevant facts on the record the judge must make up 
for that in competency and examine the witness on salient points, 
10 WR 280 (282). Although a Judge could not be acting strioily according 
to the rules of juJicial practice if he were to take the work of examining 
and cross-examining witness in his own hand, yet it is his duty and privilege 
to put questions to witnesses in oider to get at the truth. 1936 L. 887. 
Peacock C. J. remarked that witnesses are in many cases either cross- 
examined too much on irrelevant matters or too little. It is not m Sequent 
to find unskilful handling of cases, the difficulty is enhanced by the fact 
that eases are seldom prepared for trial before they come to Court. 68 I.C. 
812. Murker ji J. strongly condemned the conduct of defence eoimsel in not 
cross-examining fully the witnesses in a murder case. 28 C.M.N. 170. In 
such cases judge should cross-examine. 1942 p, 90. 

Altercation between Judge and Counsel: Often it happens that 
an altercation between Judge and counsel ensues when the latter wants to 
put a question and he is interrupted by the Judge. Generally, a counsel has 
the best interest of his clients in his heart and wants to bring out certain facts 
that are remotely connected with the matter in issue. The Judge thinks ^at 

the relevancy of such matter is doubtful and disallows certain questions. This 

leads to unpleasantness between the Judge and the counsel. The s^nd^ rule is 
that some latitude should be allowed to the members of the Bar, insisting 
in the conduct of his case upon bis question being taken clown or his objection 
noted where the Court thinks the question inadmissible or the questions untenable. 
There ought to be a spirit of give and take between the Bench and the Bar in 
such a matter and every little persistence on the part of the pleader should not 
be turned into the occasion of the criminal trial unless the pleader s conduct 
is so vexatious as to lead to the inference that his intention is to insult or 

interrupt the Court, 6 Bom. L. Rep. 541. .. i . . r 

The counsel is an officer of the Court and has got duty to perform according 
to the best interests of his clients. Therefore, his over-zealousness in the cause 
should not be misinterpreted. The counsel should also bear in mind Paul Brown s 
golden rule “ Be respectful to the Court and to the Jury, kind to your colleagues, 
civil to your antagonist, but never sacrifice the slightest principle of duty to an 
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overweening deference towards either,” and that the counsel should alwav' 
remember that cross-examination is a duty we owe to our clients and not a 
matter of mere personal glory or fame. 20 M. L. J. 371. 

A lawyer should always preserve his own self-respect even under trying 
circumstances, perfect self-comm.and will give him incalculoble advantage over 
an impudent adversary, 14 Cr. L. J. 18. 

Do not Interfere with the Judge if he Takes up Cross-examination for you 
“Never continue the cross-examination of a witness if you see the Judne 
showed the slightest disposition to do it himself. If you seethe Judoe,to 
use a somewhat sporting expression, in the least inclined to take up the 
running, let him do it. He would do it much belter, much more effectively 
than counsel could do it, because there is not one of Her Majesty’s Judges 
sitting on the Bench who, if he chose, could not rriiir the best cross-examination 
that could be administered. A witness cannot be cross-examined without the 
approval of the Beneh ; with the njrproval of tlic Bench one can do pretty 
much what one liked. VVrottedey on Examination of Witnesses, p. 91, Sir 
James Scarlett used to allow the Jurors and even the Judges to discover 
for themselves the best parts of his case. It fl.itlcrcd their vanity. Scarlett 
went upon the theory, he tells us iu the fragments of )iis autobiography 
which were completed before his dealli, that whatever strikes the mind of 
a Juror as the result of his own observation and discovery makes always 
the strongest impression upon him, and the Juror holds on to his own 
discovery witn great tenacity and often possibly to the exclusion of every 
other fact in the case. Wellmen, p, l.')7. 

Interruption by Counsel. In Mufl'iisil Courts the counsels are generally 
in the habit of interrupting their opposing counsel during the course of 
cross-examination or arguments. This is considered to be an achievement of 
advocacy. Their clients .are also heard to say : “My vakil did not allow 
his opponent to speak a word. He simply gagged his mouth,” Both the 
client and the counsel take a partiouhir pride in such a dishonourable course. 
A number of ugly scenes arc created, when such a counsel catches a tartar. 
More often challenge regarding physical strength is held out. Is it a part 
of the duty of counsel to behave so shabbily and bring into contempt the 
houourable profession to which he belongs ? He sometimes thinks that he 
is paid for insulting the opposing counsel and not to allow him to have 
his say, by constant interruption. 

“ When you have a bad case abuse your opponent ” is a trite saying. An 
advocate should not fall foul of his coll.ague at the Bar. His opponent 
should be treated with fairness, courtesy and consideration. He is 
performing the same duties as you are and has the same privileges and 
rights which you enjoy. It does not uuoften happen that a lawyer rises 
to bis feet and interrupts his opponent every now and then during the 
cross-examination or address. Such interruption is justifiable only when the 
opponent is misinterpreting the statetments of a witness, or misleading the 
Court or witness, or putting a wrong interpretation to a document or doing 
some such thing. But unless the objection be substantial and require 
immediat attention, no interruption of any kind should be allowed. Such 
interruption may do incalculable injury to an advocate by making him lose 
the thread of his argument or spoiling the tffect of cross-examination upon 
a vital point. The altercation that inevitably follows drives away from his 
memory, points he had thought out and unsettles his whole scheme. The 
witness who had almost succumbed or was on the point of making an 
important statement takes his hint from the interruption and gets time to 
cdlect himself and to frame his answers accordingly. A lawyer who 
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interposes at such a moment with the object of diverting the channel of 
cross-examination and conveying a hint to the witness is certainly guilty 
(,f dishonourable conduct. Another reprehensible tactics is to jump up and 
stop the witness when he is on the point of giving an inconvenienc answer 
bv exclaiming that he has already said so and so, though he has hardly 
said anything of the kind. The witness takes his cue from the interruption 
and repeats the answer suggested, to Lis great relief or takes the hint 
that he ought not to give a straight reply. If he has already given a reply 
and the question is redundant, the Court is there to check surperfluous 
Questioas. No rebuke is strong enough for such interruption. It must alv/ays 
be sternly repressed. See Sarkar’s Modem Advocacy, pp. 135-186. “ The 
interruption may itself be founded upon a misunderstanding which has to 
be corrected, end an argument ensues which breaks off the examination at a 
critical point in the train of reasoning. It may be of no avail that the 
interruption is corrected and rebutted. The inlschief has been done and it 
may be impossible to undo it. Any member of the Bar who did it intentionally 
with the objeci of creating a diversion, and of assisting the witness, would 
be guil'.y of grave misconduct. It is not only during the reply that inrerrun- 
tion should be eschewed. It is objectionable at all times and the rule agr.i.i'.t 
it must always be ob'servtd. It is at the best bad policy. Interruption aCads 
to altercation, and produces illfetlir.g and a kind of disorder. It recoils on 
the head of its author. It gives tlve impression that he hss a bad ce-se, and is 
painfully conscious of his weak points, and cannot trust the Court to give 
due weight to his own arguments presented in their due course, but must 
needs be constantly endeavouring to drive them home. It is moreover, 
enibarrossing and unfair to the opponent, who by being constantly diver>’cd 
from his main theme may be unduly harassed, and fail to do justice to his 
case. Nothing i-i more calculated to give an advocate a bad name, and to 
create an unfavourable impression about his methods upon the tribunal before 
whom he appears than a persistent practice of needless interruptions. The same 
may be said of obj ections for the sake of raising difficulties. Misconceived 
objections to evidence and obviously unsound legal points create the worst 
possible impression, and if constantly repeated may result in spoiling a perfectly 
good case.” Walsh’s Advocate, p. 151. 

On the subject of interruption, Sundara Aiyar says; “You may perhaps 
find that the judge is being influenced by a particular course of argumjut, and 
you may feel that your client’s case is slipping from under your feet. Remember 
it is a duty that you owe to your op[!oaent so long as the agrument itself is Lir, 
to allow the opponent to produce whatever impression he can. and true advocacy 
consists in being able to remove that impression if possible when your tium 
comes. You should act on the principle. ‘‘ Do unto others as you would be 
done by.” This should always be borne in mind that there should be no 
improper interruption. Some judges may welcome interruption in order that 
their own work may be shortened, but it will be the duty of an advocate to 
discourage such a disposition on the part of a judge, for, unless he does that, the 
result would be constant wrangling between the advocates and the confusion in 
Court. I would say that if really you decide to interrupt, it is much better that 
you should do so in a formal, dignified manner, than to make it actually impossible 
for the other side to go on by muttered interruptions, You have no right to 
prevent the judge from following the course of the argument on the opposite 
side. If you think tLr.t the argument is not proper, or ihat there is matter wliich 
you are entitled to introduce at a particular stage of the argument, the proper 
course is formally to stand up and say that you wish to interrupt, and then state 
what you have to say. I may tell you that improperly interrupting and abusing 
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the opposite side, or treating the pleader on the opposite side with contempt oi 
insulting liim are all contempts of Court. Professional Ethics, pp 107.108, ’ 

Illustrations 

(i) In the famous Tower of Silence case Bombay, there had been two or three 
altercations between the judge and the counsel, when there were some interruptions. 
Mr. Anslty was in charge of defence while Mr. Ferguson represented the Crown! 

A portion of cross-examination by Mr. Anstey is set forth below : 

Q, Have you, or have you not, enquired since yestrday whether Mr. Sounter 
or any of the friends of Mr. Sounter, has made an application to CooverjeePragjee 
and Jacob Jumal to become the purchaser or the lessee of a portion of this very 
land ? A. I have made no enquiries. 

Q. Has nobody told you anythmg about it ? A. No, neither one way 
nor the other. 

Q. Now, Sir, again I may be mistaken but did you not use the words 
“ chunam pounder ” ? A. No, I think not. 

Mr. Anstey :— Then it was Mr. Ferguson. 

Mr. Ferguson : —I have not given evidence in the case, 

Mr. Anstey : —My learned friend says he has not given evidence in the case 
He has. He made statements of what this man was going to say which he has not 
confirmed. Therefore it must be my learned friend’s own evidence. 

Mr, Ferguson I flatly contradict that statement. 

Mr. Anshy :—It is perfectly true. 

Mr. Ferguson .'—It is perfectly untrue, and my friend dare not say that out 
of Court. (Sensation). 

Mr. Anstey :—My Lord, is this an appeal to my personal courage. 

The Judge .'—Mr. Anstey, will you examine the witness ? 

Mr. Anstey 1 am told I dare not say this out of Court. It is becoming a 
favourite phrase of certain members of the Bar. 

The Judge :—I have not heard it before in this case, 

Mr. Anstey; —I have not, but it has been said in another case. It seems 
to be a Crown phrase. If your Lordship does not protect me from observations 
of this kind, I must protect myself. 

The Judge :—^Very well, Mr. Anstey. But I do not think it is necessary to 
interrupt the course of the proceedings. 

Mr. Anstey: —It is interrupted already. 

The Judge It is you who brought it on. 

Mr. Anstey: —I beg Your Lordship’s pardon, 

The Judge ;—It was you who brought it on, I repeat. 

Mr. Anstey : I say again that the first interruption came from Mr. Ferguson. 

The Judge Will you examine the witness or not ? 

Mr, Anstey :—^I shall. But it is not correct to say I brought it on myself. 
The interruption came from Mr. Ferguson. 

The Judge ; I again repeat the statement—^you brought it on yourself. 

Mr. Anstey: ^I say again the first interruption came from Mr. Ferguson who 

The Judge ;—^Will you examine the witness, Mr. Anstey ? If you insist on 
interrupting the proceedings, I shall have to fine you. 

* ^ shall take the opinion of another Court, that 

IS 

The Judge .‘—Very well. 
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This ended the matter and cross-examination continued. 

Mr Anstey Did you not say to Mr. Jafferson at the Police Court “ It 
was arranged that, on the day they went to take possession, the police should 
be on the ground to prevent a breach of the peace ? ” 

Witness Yes, I said so. 

The Judge /—I don’t think it differs materially from the answers he has given 

vou. , . 

Mr. Anstey .’—My. Lord, I must object to my cross-examination being 

interrupted in this manner. 

The Judge :—I merely made an observation. 

Mr. Anstey I can understand a Court interposing on behalf of a prisoner 
but not in this way. 

The Judge /—I interposed on behalf of the witness, whose evidence you were 
reading. 

Mr. Anstey .■—Well, My Lord, I again object to having my cross-examination 
interrupted in this way—no Court has a right to do so. 

The Judge I shall interpose in any way I think fit, Mr. Anstey. 
ilJr. Anstey Then, My Lord, it shall go further than this, that is all. 
Justice shall be done to the prisoners, and a conviction shall not be obtained if 
I can help it. I repeat my objection to these interruptions, and ask Your Lord¬ 
ship to take a note of it. 


CHAPTER 27 

Boldness and Courage of Counsel 

An advocate can only be bold and courageous if he has thorough knowledge 
of law and full command over the facts. Fear always springs from ignorance. Of 
all the fears in the world, the greatest fear is the fear of the self. This courage is 
not the courage of the prize fighter nor of the bully, but is the courage that will 
tackle every problem or question presented, investigate it, find out the whys and 
the wherefores, the ins and outs, the pleasing features as well as those that are 
disagreeable, and then stand by your guns. Cowardice is usually the result of 
ignorance. The lawyer who is armed with the facts with all their bearings, and 
who is capable of applying the law to the satisfaction of his judgment, 
is thrice armed and armed with a weapon that his .adversary will fear. 16 M.L.J. 
335. 

" Without failing in respect to the Bench it is the duty of the member of the 
Bar to assert their just rights to be heard by the tribunal before which they are 
practising. They should be fearless and independent in the discharge of their 
duties; they would be perfectly right in protesting against irregular procedure 
on the part of any judge, and if the advocate is improperly checked or found 
fault with—that is, not if any observations are made on the merits of the case, 
but if the advocate is improperly dealt^with—he should vindicate the independence 
of the Bar. He would be perfectly' justified in insisting on getting a proper 
hearing, and he would have the right to object to any interruption with the 
course of his argument such as to disturb him in doing his duty to his client. 
But every advocate should remember that, after all, his object is to convince 
the Court, and it would be quite right and expedient on his part, as indeed it is 
his duty, to listen to any expression of opinion by the Bench and to answer any 
question that the Bench might put in order that he might be able to make the 
Judges understand his exact position.” Professional Ethics, pp, 99,100. 

“ The fearlessness, honesty and earnestness of an advocate are bound to elicit the 
admiration of a Judge and to earn his confidence in no time, A lawyer who 
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loses the confidence of the Judge, will lose the confidence of the client u 
and fub^emcncy arc never apnreeiated by n Judge, whatever his ec^entrS ^ 
fa hr,os in goL be. Refcrcucc has nlready been made to the mucpendence rfV 
,/ •'’dOJciulci.ce of the Rar is a matter of anxiety to all persons in! ‘5' 
ed m the w, It re of tin- State. If the liberty of the subject is tl.reatenX bS^ 
ed wnii, II IS an mcependent Bar that wid oh.'.inpion the cause tcerles-ly and seenT 
?! 3 independence of the Bench is eoiisiv 

or SnS"' entirely free from ilic influence of the Executive 

or outs de persons, m order that it m.y enjoy tjie fullest co ifidcnce of the X 
Ihc 'udependeuce of the Bar is in n® way antagonistic to the independence^ 
Bendi and the two may well thrive together. Bid in this eagerress to rel t 
cUents case the advocate should n.ver isiep over the well-defined limit 
Independence m the legal profession does not mean libeity to do and say any' 

Ivom Th tT' the client without 

iS restraint everywhere ie oar life, and l.fe would not be iroit! 

uolitpiif‘ 1 . h»oriy. A culm unrufled temper aini 

Lne!lL\?Vl ^ Insolence® 

thaV independence, 'ih.y will soon realise 

l2ard! tl rpv'" M 'I i''"^ ^PProbal.rn. Lawyers iuve a dutv not onl/ 

iSrvX? •'1'*^’ 'ow.irds the Court and 

iii<!Hpf> t! l-hc Court in tlio ouleily and pure administration of 

ih<. t-v'uin. an imputilli) I against the impartiality of 

'idwf^ip” '+^ offensive remarks when a ruling is given against the 

protest firmlv everj. right to make his submissions and to 

murniiiT ’» judicial rulings must be accepted without 

murmur. .Sff Sarkar’s Modern Advocacy, pp. 120 - 121 . 

f-irce^-ititl^o^pli^^^^ wuusel remarked that trials before “ Deputy Plagistrate were a 
unwX ;\r^ Rlagi^tr.uc’s protesting against such aa 

said that he would 

hhcil nii.rlit 1 Upou tlial the Meg^^ trale s lid that counsel, if he 

rrofouS r;,r GhoseJ.,suid that “it was a matter of 

hiSf in W „ should be fou id to be-jay 

(Suremh-n \I compLuiied of by the trying Magistrate,’' 

Jack, JJ) ’ other V, 11., Statesman, ISth August 1028, Ghose and 

impiSlLl?? 88, a senior member of the Bar made an 

Court and his conduet 

Was sU 5 Dc*iifl'’d ftJ plea of indepencltnce of the Bar. He 

observed I wish that geiitle- 
that nnv c.,v P^°I<^ssion of the law woaUI get it out of their heads 

iudtnende- e.* ' T t V°-fprivileges of the Bar or interfere with its 
do one’s imlividii ii^ri independence in this connection means freedom to 

mao. The ind.pendenee 

is as I re^ ard ^ valuable asset iu thc civic life of the community and 

the same sense to thp vfo’ which appertains m 

of the Bar in that . I,^now of no quarter from which the independence 

LgeraXafr^mAc -V'® “'^“aced unless thi re be a hint of 

There loirbe f tendt ;? of the Bar themselves, 

liberty of individuals in Associations unduly to restrict the 

But if there be such a danLr^** strictly pertaining to professional practice, 
have the remedy in their nwl’hl t members of the profession 

ve one remedy in rheir own hands. Incidents will, of course, occur from time 
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to time which had better not occurred. After all men are human, whether on the 
Bench or at the Bar, and in the heat of the moment, expressions may be used 
on one side or the other which are not within the bounds of propriety, but in the 
creat majority of such cases an apology or an expression of regret for over- 
histiness in speech, tendered and accepted in the right spirit, would be sufficient 
to terminate they incident. Relations between the Bench and the Bar can be 
adjusted only on a basis of mutual respect and mutual anxiety tint justice should 
be duly administered,” In the same c^se Sanderson, C. J., said: “I yield to 

none in my desire to see the independence of the Bar maintained.the in- 

denendence of the Bar has been in the past, and I hope will be, in the future 
maintained without making gratuitous and unfounded imputations upon the 
fairness and impartiality of the tribunal. Work in Court demands the exercise 
of self-control and forbearance at every step. It is quite a different atmosphere 
and liberties or effusions of temper which one is accustomed to find outside must 
be restrained. This is also a part of the tr.nining for the profession. The orderly 
rnd dignified manner in which business is conducted in the higher Courts of 
justice are seldom found in other Courts. The higher a man rises in the 
profession the greater is the conception of responsibility. Duties should 
be performed with firmness but without display of temper. A quick 
tempered advocate is sure to hnd himself into trouble soon. Petulance or 
r-xcc;s=ive argumentativeness will mark a lawyer out as a ca.^tanke^ous advocate. 
Overweenirs conceit or assumption of the airs of a High Court Judge in whatever 
he says, makes an advocate t!ie of 'ierision. The advocate must acquire 

the habit of keeping a cool temper howsoever strong or multifarious the 
provocation for might be. Under no circumstances should he lose self-control and 
prseence of mind. His composur? must be maintained under all circumstances,” 
See Sarkar’s Modern Advocacy, p. 124. 

The Lord Chancellor of England said in one of his famous speches» We 
live in times when it is no longer necessary to defend the liberties of the subject 
from the interference of the Crown. Those days were over, and over probably for 
ever, but the Bar still requires courage and assiduity and the spirit which animat¬ 
ed men like Coke, Somers and Erskine, who in different times and places and 
different emergencies, stood up fearlessly to protect those who were in distress. The 
Judges to-day are certainly ndther timid nor subservient. They stand with great 
effect between the subject and the Executive. But if the Bar has not g 'L the old 
problems to face, the Bar still requires those quahties of character and above all, 
of courage which has always been its distinctive characteristic.” See 27 M. L, J. 
87. 

Illustrations 

(i) Lord Elienborough once presided at a trial of the publishers of a nevfs- 
paper for a libel. Mr. Brougham being their counsel, made a fervid address on 
their behalf. The Judge in summing up remarked that the defendant’s counsel 
had imbibed the noxious spirit of his client, and had inoculated himself with all 
the poison and virus of the libel. Mr. Brougham when his client was brought up 
for judgment, thus complained of these animadversions. “ My Lord, why am I 
thus identified with the interests of my client ? I appear here as an English 
advocate, with the privileges and re. 5 ponsibi!ities of that office, and no man shall 
call in question my principles in the fahliful and honest discharge cf my duty. 
It is not assuredly to those only who clamour out their faith from high places, 
that credit will’be given for the sincerity of their professioas.” The Judge 
discreetly remained silent. See 16 M. L. J. 420. 

(ii) “ Erskine in his defence of Captain Bailie for libel when he y.^as reminded 
by the venerable Lord Mansfield that the great Lord Sandwiche, who had been 
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instrumental in having the criminal information filed a^ftinet i- 
hiinsclf kept in the background, was not in Court, the bdd younffld?*’ 

forth impetuously :--I know that he is not formally before 

that very reason, I will bring him before the Court. lie has nhnr^ ’ 
the front of the battle, in hope to escape under their shelter but T 
m battle with them, their vices, though screwed 0^0 the 1 ini 
depravity arc not of dignity enough to vindicate the combat with ™“• 
drag him to light who is the darker mover behind this scene of ineqlitv 
that Lord Sandwiche has but one road to eseane out of thic k • 
pollution and disgrace-and that is, by publicly^^disavowLfthe^S^r*”’"^ 
secution and restoring Captain Bailie to his command. If, L the l1r! '^i' 
continues to protect the prosecutors in spite of the evidence S thl 
has excited the abhorrence of the numelous audienre Xo ro^^ 

isVrdSSr " traitorThirtr? 

BuJlcr,_.‘ If you only nltend to what is said there is no diffloulty or d«d>t’ 

to sStaVni'eS:r„i?.=‘'" “““ ““ 

innuSdiely" the word ‘ only ’ it will negative the 

verdS'^venTyL^Ju^^^^^^ Lordship, sitting here as Judge, to record the 

“f the 

Jury^—« Certai*nly.^°^*^ ^ ^ verdict ? ” 

Sir recorded.” 

Jury,” must not be misunderstood—let me understand the 

BnlSr *^“,7 "“^e^'stand the verdict.” 

Buller.-“ Sir, I will not be interrupted.” 

the word ‘only’ may^e'^recMd^edj" for a brother citizen and I desire 

proceed in another manner.”'”'' or I shall be obliged to 

know my duty wdT as* manner you think fit. I 

my conduct.” ^ Lordship knows yours, and I shall not alter 

See Hardvrick^r*'* recorded as Erskine desired, and his client was acquitted, 
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In the case of Commonwealth v. Farkin, tried in the Court of Oyer and 
Terminer of Philadelphia, 1843, David Paul Brown was counsel for the prisoner. 

The trial was a long and tedious and bitterly contested one. At the close of 
the address of the Commonwealth’s Attorney the Judge proceeded to charge the 
Jury at two o’clock in the morning. 

Mr. Brown.— “ I object to your Honour’s charging this Jury, unless your 
colleague is on the Bench.” 

Attorney-General.—“ Can we not consent to the charge in his absence^ It 
is a very reasonable law, and his Honour’s associate Judge has gone home. 

Mr. Brown.—“ I consent to nothing in a capital case, it is as much his 
Honour’s duty to be here as mine, and I shall take the advantage of his absent. 
As to the unseasonable hour, that is not my fault, no hour is seasonable for the 
violation of law.” See Hardwick 44. 

In the work entitled “ Lord Erskine and of his Contemporaries,” the author 
gays.—« The professional life of this eminent person, who has of late years 
reached the highest honours of the law, is in every respect useful as an example 
to future lawyers. It shows that a base time-serving demeanour towards the 
Judges, and a corrupt or servile conduct towards the Government, are not the 
only, though from the fraility of human nature and wickedness of the age, they 

may often prove the surest roads to perferment. It exalts the character of the 

English barrister beyond what in former times it had attained and holds out an 
illustrious instance of patriotism and independence, united with the highest l^^l 
excellence, and crowned in the worst of times with the most ample success. But 
it is doubly important, by proving how much a single man can do against the 
corruptions of his age. and how far he can vindicate the liberties of ms country, 
so long as Courts of Justice are pure, by raising his single voice against the 
outcry of the people and the influence of the Crownj at a tinie^ 
of these opposite forces was bearing down all opposition in Parliament, and 
daily setting at naught the most splendid talents, armed with the most 
just cause.” 

'‘Never be bluffed out of Court, but do not begin tlie bluff,” says Judge 
Donovan, in his work entitled Tact in Court.” p, lltJ. Once in Court, ^ay in, 
and be an opponent, as Shakespeare well describes through Polonius: ‘ Beware 
of entrance to a quarrel, but being in, bear it that the opposer may beware or 
thee,” Ibid. " Seme men will fight all the better by being thrown down a pair 
of stairs; some take to the woods at the first sight of the battle. Clients, suitors, 
juries, and spectators like a man who can stand in an emergency, A sudden turn in 
a suit—a new point sprung upon point Ihe trial—an enemy from the flank, should 
draw out the resources of an advocate ; and happy the man who is equal to such 
occasions. If equal, he is marked and remembered long afterwards; but to 
secure this victory one should be very guarded not to begin the assault, for the 
vanquished assaulter is always a doubly defeated and humiliated, Great lawyers 
seldom stood to petty advantages. See Tact in Court, p, 114. 

“Sir Frederick Thesiger was a very pleasing speaker and popular advocate, 
but he was timid, and had a great dislike to losing a case, and consequently 
always wanted to get rid of a case unless he saw his way to get the verdict, I 
delivered a brief to him and other counsel in an action brought by a well- 
known firm of stock-brokers against a young man residing with his lather, who 
was a very wealthy man living in London. The defendant was the nephew of a 
public man. The plaintiff sought to recover about £ 30,000 in respect of Stock 
Exchange transactions. The young man had no money whatever beyond an 
allowance from his father. The father had on a previous occasion paid the same 
brokers upwards of £ 20,000 for losses of his son, and in doing so had emphatical- 
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ly stated that if such transactions were continued he would not pay anotli« 
shilling. However within a short period Ihe brokers made a claim of ab 1 
£ 30,000 and commenced an action against the son for the recovery of tl 
amount. The father instructed me to defend the action regardless of expense!' 
order to expose the conduct of the brokers in allowing such a young ntan to 
gamble in the expectation that the father would pay losses. Undel: an otds' 
obtained for the purpose, I personally inspected the plaintiff’s books, but was 
unable to invusiigala them fully. It sccinod to me, liowever, that they were no* 
in accordance with the claim, and I instructed Mr. Quilter, a well-known 
accountant, to investigr.lc the accounts, and after a time he reported that tli» 
claim was fraudulent. The action proceeded and I delivered briefs to SL> 
Frederick Thesiger and two other eminent eouusi.1 aiid the evening before thj 
day on which the case was expected lo come on, I had a consultation wi 
counsel. Sir Frederick Thesiger, who had not fully read his brief, said that it 
was a case which must be referred to arbitration, and that it would be impos¬ 
sible to go fully into the accounts in Court before the Jury. I said that a refc 
ence to arbitration would doubtless be tlic vuiu of the young man inasmuch as 
might well be that although many of the transact ions were frauduknt someo. 
the items of claim might be eiiforceable, and that even if the reference onlr 
resulted in a small sum being established the fatJicr wauld pay nothing, whereas 
I did not believe tlic plaiulill's would face a public tri'd. Sir Frederick Thesigei 
still prtssi'd for a reference; but on the followi-'i; morning ho told me he thought 
my view was quite right. He must have pa‘,s<.d a greater part of the night in 
reading the papers, for I found he had in his own neat handwi’iting written many 
sheets of notes of the case- Tlie case was not rcai'licd on the day anticipated, 
but four eminent counsel instructed on behalf of the plaintiffs vrere in attendance 
in Court the whole of the day, and the three c.ainsel who were to appear at the 
trial for the defendant were also silting in Cou*L cxjiccting the case to come on. 
but it was not reached. On the next day it stood early in the list, and the same 
counsel were in Court as on the previous day. I happened to be eugaged in a 
case which was on in the adjoining Court of Common Pleas, After a time my 
clerk came to me to say that the case to which I have referred was called on, 
and I at once went over to the Court and found lo my surprise that the four 
counsel for the plaintiflfs had disappeared, and that the action was withdrawn. 
Thus it was evident that the plaintiffs had merely been blulRng; they thought 
that the defendant’s father would not allow the son’s speculations to be exposed, 
but they djared net face an exposure of their own transactions which woull 
probably have resulted in their being expelled from the stock exchange," 
Hollam’s Jottings of an Old Solicitor. 

Be forcible, firm, dignified and clear. A Jury will not be long in reading 
between the lines if counsel lacks force and earnestness of manner and an interest 
in his client. For days and months both parties to the suit may have cariieii 
their legal trouble at home and at Work like a leaden load, dreamed of it nights, 
and pondered over it hours together, until their heads would ache with anxiety. 
To such, a tame or wavering presentation of their side of a suit is more than 
human nature can endure, and is sure to lose a client, if not the case on trial, 
Tact in Court, 112. A firm and dignified bearing will be impressive alike to 
Court and Jury, and add respect for your argument that never comes of “ shilly¬ 
shally ” and frivolous statements. The business of law-suits is to adjust differ¬ 
ences, protect the helpless, enforce rights and punish wrong-daers—it is a serious 
business. But, above all, says an old attorney, be clear. Many Jurors are 
ignorant of big words; they do not comprehend the real issue to be decided; 
some understand English imperfectly, others reason in a slow roundabout way 
and reach conclusions after a long study and much meditation. Witnesses may 
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be confused by a lack of clearness. It is a good plan to see some experienced 
Juryman, early after a trial, for a few trials at least, and say, ‘ How was the case 
presented ? ’ In nine out of ten cases he will say, “ You ought to have made 
this or that point a little plainer. The Jury did not understand it fully.” Ibid. 

Illustrations 

(i) Mr. Curran, the Irish counsel once offended Justice Robinson. “ Sir,” 
exclaimed the Judge, in a furious tone, “ you are forgetting the respect that you 
owe to the dignity of the judicial character.” 

“ Dignity! My Lord,” retorted Curren, “ upon that point I shah cite you a 
case from a book of some authority with which you are perhaps not acquainted. 
A poor Scotchman, upon his arrival in London, thinking himself insulted by a 
stranger and imagining that he was the stronger man, resolved to resent the 
affront, and taking off his coat, delivered it to a bystander to hold ; but having 
lost the battle, he turned to resume his garment, when he discovered that he had 
unfortunately lost that also—that the trustee of his habiliments had decamped 
during the affray. So, my Lord, when the person who is invested with the 
dignity of the judgment-seat, lays it aside for a moment, to enter into a dis¬ 
graceful personal contest, it is in vain, when he has been worsted in the encounter, 
that he seeks to resume it—it is in vain that he endeavours to shelter himself 
behind an authority which he has abandoned.” 

The Judge cried out: “ If you say another word, Sir, I will convict you,” 

“ Then, my Lord, it will be the best thing you will have committed this year.” 

The Judge did not keep his threat; he applied, however, to his brethern 
to unfrock the daring advocate, but they refused to interfere, and so the matter 
ended. 

{ii) In the Court of the Common Pleas, on the trial Thirtell v. Beams, 
Mr. Sergeant Taddy examined a witness and asked him a question 
respecting some event that had happened since the plaintiff had dis¬ 
appeared from that neighbourhood. 

Jlr. Justice Parke immediately observed “ That is a very improper 
question and ought not to have been asked.” 

That is an imputation,” replied the Sergeant, "to which I 
will not submit, I am incapable of putting an improper question toa witness.’ 

Judge.-‘- What imputation. Sir ?” enquired the Judge angrily. ‘-I desire 
that you will not charge me with casting imputations. 1 say that the 
question was not properly put, for the expression ‘ disappear means to 
leave clandestinely.” 

Counsel —I say, that it means no such thing.” 

Judge—'‘1 hope that I have some understanding left, and, as far as 
that goes, the word certainly bore that interpretation, and therefore was 
improper.” 

Counsel ,—" I never will submit to a rebuke of this kind. 

Judge .—“ That is a very improper manner. Sir, for a counsel to address 
the Court in.” Counsel—"And that is a very improper manner fora Judge 
to address a counsel in.” 

Judge ,—I protest, Sir, you will compel me to do what is disagreeable to 
me” Counsel.— "Do what you like, my Lord.” Judge.—" Well, I hope I shall 
manifest the indulgence of a Christian Judge.” Counsel.—" You may exercise 
your indulgence or your power in any way your Lordship’s discretion may 
suggest; it is a matter of perfect indifference to me,” 
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jMdgf.—“I have the functions of a Judge to discharge and Jn ri ■ 

I must not be reproved in this sort of way.” ’ 

Counsel. — “And I,” replied the undaunted Sergeant, “have a dutv 
discharge as counsel, which I shall discharge as I think proper, without suhm.+t 
to a rebuke from any quarter.” 

Anxious to terminate this dispute, in which the dignity of the Court w 
compromised, Mr. Sergeant Lens rose to interfere, 

“ No, brother ; brother Lens,” exclaimed Mr. Sergeant Taddy, " I must 
protest against any interference.” Sergeant Lens, however, was * not to be 
deterred from effecting his intention, and, addressing the Bench, saidjj 
brother Taddy, my Lord, has been betrayed into some warmth.” Here he 
was stopped by Sergeant Taddy seizing him and pulling him back into h.? 
place. “ I again,” he exclaimed, protest against any interference on 
account. I am quite prepared to answer for my own conduct.” 

Judge.-- “ My brother Lens, Sir,” said Judge Parke, has a right to hf 
heard.” Cownsel.—“Not on my account; I am fully capable of answeriot 
for myself.” Judge. —“ Has he not a right to posse.ss the Court on any subject 
he pleases ?” Counsel, —“ Not while I am in possesion of it, and am 
examining a witness.” Mr, Justice Parke, then, seeing evidently that the 
altercation could not be prolonged, threw himself back into his chair and 
was silent. P. L. R. 1908, p. 83. 

(m) “When a man has a nice, carefully prepared case, and has led 
up to a certain point, and just when he thinks it is within his grasp, the 
witness goes back on him and Ares his volley, and counsel stands back 
staggered, It is a most dangerous thing. Juries observe—Juries are quick 
to notice anything of that sort—that the witness is too much for the 
counsel—he, could not handle that witness, clever man as he was, and that, 
therefore, the witness told the truth. Why ? By an unconscious process of 
reasoning, which may be fallacious, but is nevertheless convincing. Therefore, 

I say if a counsel gets an answer that staggers him, if it takes him un¬ 
awares, his proper course and his only safe course is to advance smilingly 
and calm, and accept it as a compliment rather than as a disappointment 
llCr.L,J.p.79. 

(id) There is no time in the practice of the profession, there is no 
incident in the history of our lives, that requires more calm, a more coo! 
and collected mental condition than that in which the cross-examiner is 
placed. 11 Cr. L. J. 78. 

(u) In a theft case the accused were charged by the Magistrate and they 
were called upon to further cross-examine the prosecution witnesses under 
S. 256 Cr. P. C. The accused declined to do so. Afterwards they engaged 
a lawyer who put in an application for recalling the prosecution witnesses 
but the Magistrate rejected the application. The accused were called upon 
to adduce defence. They cited some of the prosecution witnesses in their 
defence. The prosecution witness entered the witness-box and the counsel 
began to^ cross-examine him. The Magistrate at once stopped the cross- 
examination and remarked that he could not cross-examine his own witness, 
The lawyer due to his own ignorance at once wrongly admitted his mistake 
in Court but in a cringing manner requested the Magistrate over and over again 
to allow him to cross-examine the prosecution witneses. The request was not 
granted. The law is pretty clear on the point that when a Magistrate refuses to 
resummon the prosecution witnesses for cross-examination and the accused cites 
them as defence witnesses, the accused has a right to cross-examine them as 
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it does not change their character. 28 C. 594. I. C. W. N. JL9, 1922 M. W. N. 
120,1932 N. 137 (1) : 33 Cr. L. J. 940. 

This ignorance of law compelled the counsel to take up the cringing attitude 
otherwise he would have shown a courage and boldness in requesting the Court to 
see the law on the point and assert that he had a right to cross-examine the 
witnesses. Therefore, to be bold, one must have competent knowledge of law. 

CHAPTER 28 

Protection of Cross-Examining Counsel 

A lawyer is an officer of the Court. He owes a duty both to the Judge and 
the clients. In his professional duties he has got to ask some unpleasant 
questions from a witness. It has happened more than once that he has been 
badly treated by witnesses or opposite parties. In such cases witnesses are not 
only to be blamed. The cross-examiner has to share the blame because he has 
shown the want of tact whicu is the mark of a successful lawyer. 

An experienced lawyer will never allow things to come to such a pass. It is 
a gulden rule that the counsel should not be rude or unfair to the witness under 
cross-examination and the witness often stands in need of protection of the Judge 
as a^rainst such unjust attacks. It often happens that a counsel also stands in a 
need'of such protection from the insolent and over-bearing conduct of the witnesses. 
The following illustrations will establish the point, that counsels do require 
protection. 

Illustrations 

(i) “ Sir Frank Lockwood’s numerous suggestions that advocates stood 
urgently in need of protection from witnesses would acquire a more serious turn 
if the experience of a defending solicitor like the one stated below became frequent. 
The charge was made against the manager of one hotel, and the chief witness was 
a visitor at another. When the defending solicitor asked the titled witnessee, who 
was described as the ‘ Acting Commander of the Royal Naval Reserve and Chief 
Examining Officer in the British Channel,’ whether he had not had a dispute at 
the hotel against which he was giving evidence, the gentleman called the solicitor 
‘ a rascal,’ and a ' shrieker who ought to be in khaki instead of defending trivial 
cases,’ and, when in replying to this outburst, the solicitor quietly remarked that 
he had served the King for seven years, the unappeased witness saw fit to add, 
“ Yes, as a volunteer or a dodging special.” Whether the question that excited 
the angry passions of the witness was a justifiable one or not we have no means 
of judging, There is certainly nothing on the face of it to excuse so violent and 
vulgar a display of ill-temper. The agitated witness even contemplated a physical 
encounter with the cross-examining solicitor. ‘ If this had occurred outside 1 
would have boxed your ears,’ haughtily remarked the ‘ Acting Commander of the 
Royal Naval Reserve and the Chief Examining Officer in the British Channel.’ 
Since the exhibition does not appear to have produced any reproof from the 
Magistrate in whose presence it was made, some measures ought to be taken to 
indicate that even gentlemen entrusted with important military duties are not 
entitled, no matter in what capacity they enter the witness-box, to attempt to 
browbeat even the humblest ‘ officer of the Court ’ in the performance of his duty 
to his client. The sooner they receive some authoritative censure the better,” 
81 M. L. J. 110-111. 

(ii) Some twenty-seven years ago, as the result of Sir Charles Russell’s hand¬ 
ling of one of the witnesses in the famous Osborne case, a loud outcry was raised 
against what was called the ‘ abuse of cross-examination.’ A long discussion in 
the London Times, in which aggrieved witnesses clamoured for protection from 
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llieir forensic tormentors was relieved by a lively contribution from Sir rraji. 

Lockwood, narrating an experience ol his own cross-cxaminalion of a witness i‘ 

the York Assizes as to the exact position of certain cattle on a road, ‘ beasts’ a! 
they call them in Yorkshire. 

“ Now, my man,” said Lockwood, “ you say you saw these animals deark 
from where you stood ; how far olf can you usually see a beast ? ” The witness 
looking critically at Lockwood across the Court replied,’ “ Just about as far offw 
I am from you.” 8 M. L. J. 1)4-, 31 M. L. J. 110. 

(iii) In the “ Anecdotes of the Bench and the Bar ” Mr. Arthur Engelbact 
tells the story of a carpenter who was subpoenaed as a witness on a trial fo- 
assault. One of the counsel, who was much given to browbeating witnessei 
asked him what distance he was from the parlies when he saw the prisoner stifc 
the prosecutor. The carpenter answered, “ Just four feet, live inches and a hak," 

“ Pray tell me,” said the counsel, “ how is it pos'^iblc for you to be so very exac* 
as lo distance ? ” “ Why, to Itil you the truth,” replied the carpenter, '■! 
thought perhaps that some fool or other might ask me, and so I measured it,' 

25 M. L. J. 223. 

{iv) At a trial in an American Court one of witnesses, an old lady of some 
eighty years, was closely questioned by the opposing counsel relative to th 
clearnness of her eye-sight. 

Q. “ Can you see me,” said he ? A. “Yes.” 

Q. “ How well can you see me ? ” A. “ Well enough,” responded tk 
lady, “ lo see that you are neither a negro, nor an Indian, nor a gentleman," 

(u) A counsel who thought probably rightly, that he wa.s not making mud 
of an opposing wilnes.s, sat down with the remark. “ Well, well, I see you area 
clever fellow.” It would certainly have been better if the lawyer had not made 
any such remark. It was not necessary at all. But the making of such a 
remark was no excuse for the witness replying, as he did “ I,"should have liked, 
Sir, to return the compliment but you see, I am on my oalh,” 1 Cr. L, J. 206, 

{vi) A farmer, though severely cross-examined on the matter, remained veiy 
positive as to the identity of some ducks which he alleged had been stolen from 
him. 

“ How can you be so certain ? ” asked the counsel for the prisoner “ I have 
some ducks of the same kind.” 

“ Very likely,” was the cool answer of the farmer ; “ those are not the only 
ducks I have had stolen.” 

In this case, it was not i»cccssary nor proper for the counsel to make any 
personal reference to his having some ducks of the same kind. But that is no 
excuse for the witness’s answer. 1908 P. L. R. (Jour) 972. 

(oii) Cross-examining a witness, counsel asked : 

Q. “ When you said you were ‘ satisfied ’ just now, you meant, I suppose, 
that you were content ?” A. “ I did not.” 

Q. Well, satisfied and content are just the same, are they not ?” A. “They 
are not.” 

Q. “ Well, suppose you explain to the Court and Jury what the difference 
is?” A. “Sure. I will. Now, for instance, I might be satisfied that it was 
you I saw out behind the barn kissing my wife Nora, but I would be far from 
being content.” 

(om) The ^ accused was on trial before a military Court and was 
seated near his counsel, when a witness was brought in and asked the formal 
question: 

Q. “ Do you know the accused ? If so, state who he is ?” 
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The witness looked at the prisoner and then at his counsel, hesitated a moment 
acd sputtered. “ Which one Sir ?» 25 M. I. J. 87. , , p 

(ix) Once upon a time there was a well-known Sergeant of the name o 
Coclde^ He ask^ed a witness. “Do you like fish?” To. which the witness 
promptly answered, “Yes, but not with Cockle sauce. 2o M. L. J. 222 

(Jour.). 

I'A A lawver examining a doctor as an expert witness thus. 
g? ..Erssometimi make mtokM, don’t they?’’ A. “The some as 

“ But doc^m’mistakes are buried six feet under ground. . „ 

A*. ‘ Yes, and lawyers ’ mistakes sometimes swing six feet in the air. lo 

M. L. J. 370. ’ , , „ j 

(xi) In answer to the long hypothetical question of the attorney who called 
him a doctor, one Mr. Thompson gave it as his opinion that the testator was 

afdicted with “ Senile dementia.” 

Across the room sat a j oung attorney on the opposite side with a formidable 
botl^of medical books oloso to hand. It was his duty to cross-examme the 
OTml^ond to show his opinion was at uananco with the books. 

In varying forms the same questions were asked and re-asked at wearisome 
length. D'r. Jhompson stood the ordeal without complaint until nearly midnight. 

Thence following question was put: . ^ w 

0 “Doctor YOU have give it as your judgment that the testator was 

suffe?mg from what you are pleLed to term ‘ senile dementi.. Now, I wish you 
suneriiig irum vYi v evidence of ‘senile dementia’ in a 

pa°tient^’^^^A. “ Well, the books say, when a man has ‘ senile demeii^tia ’ one 
of the symptoms is to ask the same question over and over again after it has been 

clearly answered.” 

No doubt it might not have been proper for the counsel to repeat the same 
r „ rZt nvpr aaain But it is the function of the Court to see whether 
Repetition is nllowed or not. It was no business of the witness to make such 
an answer as the above. 25 M, L. J. 81. 

CHAPTER 29 

BehfiiViour of Oounsol ajid Judgo During Cross-Examinatioii 

Be Respectful to the Court 

1. The second rule is “Be respectful to the Court and to the Jury, 
kind to your colleagues, civil to your antagonist, but never sacrifice the slightest 
principle of duty to an over-weening deference towards either. See Paul Brown s 

Rule No. 9, ..... 

2 The lawyer’s bearing in Court often has a great influence in determining 

theresultof the litigation in which he appears. His conduct of the cause will 

necessarily secure either the commendation or tlm cnticbm of Judges, .Junes, 
fellow members of the Bar and spectators. 

should alwavs be characterized by the utmost respect and deference even should 
the Judge be imperious and tyrraiiical. Proper courtesy should also be shown 
to the opposing counsel even if he should himself prove to be lacking m ni^anners: 
nothing IS so well calculated to disarm a vulgar or imprlineiit opponeiit as an 
unruffled and courteous demeanour. Personalities between counsel in Court 
should be avoided as far as possible. 

3. A lawyer should always preserve his own self-respect even under trying 
circumstances ; prefect self-comnianid will give hun an incalculable advantage 
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over an impudent and waspish adversary; politeness will often baffle thepett'f ’ 
14 Cr. L. J. p. 18. ^ ''5 


gcr 


“ The Court is very much obliftcil to any learned gentlemen who beguile f- 
tedium of a legal argument with a little honest hilarity,” said Chief Justice E ' 
to a member of the Bar who apologised for a sally that set the Court in atoai'1 
laughter. To judge from the protests which arc being made against judi/^ 
humour, there are pi rsons who regard even a ‘ little honest liilarity ’ as sometlnii 
quite alien to the serious work of Courts, They would not object to a flashoi 
wit from the witness-box they might even tolerate witticism from the Bar, but 
they appear to think that the dignity of the Bench requires that a judge, m 
matter how mirthful or tedious the proceedings over which he presides,should at 
all day ‘ like his grandsire cut in the alabaster.’ Judicial joking may, no doubt! 
sometimes he carried to excess. An ineidcnl in the judicial career of Sir Jain, 
Fitajames Stephen by no means, in the ordinary sense, a judicial humutii- 
indicates its dangers, lie was trying a slander ease in which both the parties 
were Billingsgate salesmen and the counsil for the defendant did not fad tc 
take advantage of the humonar of the situation. Mr. H. F. Dickens, Tvbo 
represented the plainliir, seeing the judge, as well as the rest of the Court, 
impressed by the jocular aspects of the ease, made a strong fffoct to bringout 
the seriou-, injury that had been indii'lcd upon his client. Mr. Justice Stephe, 
his sense of fairne.ss aroused, was solx'red iiv a momint, and sunnned up in favour 
of the plaintiir. After the Jury liad returned their verdict he said, " I am very 
grateful to you for preventing me from doing a great act of injustice.” For 
laughter, though it certainly need not be punished from the Courts, may some¬ 
times create an atmosphere in which the serious character of the work is 
prejudiced. A ‘little honest hilarity’ in a ‘Court of Justice is one 
thing, an habitual striving after mirth-provoking is quite iinother. 20 M. h-J.p 
150. 


With respect to the advocates’ duties towards the Court the following rules 
enacted by the Council of the American Bar embody the highest ideal and afford 
a precious guide: 

“ It is the duty of the lawyers to maintain towards the Court a respectful 
attitude, not for the sake of the temporary incumbent of the judicial office, but 
for the maintenance of its supreme importance. Judges not being wholly free 
to defend themselves, are peculiarly entitled to receive the support of the Bar 
against unjust criticism and clamour. Whenever there is proper ground for 
serious complaint of a judicial officer, it is the right and duly of the lawyer to 
submit his grievance to the proper authorities. In such cases but not otherwise, 
such charges should be encouraged, and the person makino' them should be pro¬ 
tected.” 

“ It is the duty of the Bar to endc.avour to prevent political considerations 
from outweighing judicial fitness in the selection of judges. 

“ Marked attention and unusual hospitality on the part of lawyers to a 
judge, uncalled for by the personal relations of the parties, subject both the 
judge and the lawyer to misconstructions of motive, and should be avoided. A 
lawyer should not communicate or argue privately with the judge as to the 
merits of a pending case, and he deserves rebuke and denunciation for any device 
or attempt to gain from a judge special personal consideration or favour. A 
self-respecting independence in the discharge of professional duty without denial 
or diminution of the courtsey and respect due to the judge’s station, is the only 
proper foundation for cordial personal and official relations between Bench 
and Bar. 

‘ ‘ A lawyer assigned as coimsel for an indigent prisoner ought not to be 
asked to be excused for any trivial reasooi and should always exert his best 
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efforts in his behalf. The key to the solution of any difficulty in a question as to 
hoW to behave towards the Court in a particular contingency will not be 
difficult, if you remember, on the one hand, that you are partakers with the 
judge in the administration of justice, that your duty is to help him in it, and 
that, on the other hand, you have a right to expect from the judge that your 
client should have a fair hearing with respect to his grievances, that as members 
of an independent profession you have a right to urge every legitimate argument 
open to you on behalf of your client, and to bring before the Court every material 
that ought to influence it in its decision. At the same time as members of an 
honourable profession nothing, again, should be done by you which will in any 
way be unbecoming as members of the public or as loyal citizens of the state. 
Mor would you in any case consider it your duty, to do anything which 
is calculrted to diminish your own self-respect or to dwarf your own soul.” See 
18 M. L. J. 434. 

Illustrations 

(f) A good story is told of the late Lord Ashbourne, who was at one time 
Lord Chancellor of Ireland. Occasionally, says the Law Times, in the Court of 
Appeal, Lord Ashbourne would make up his mind to bring a case to an end 
before the rising of the Court and it was highly instructive to watch the pro¬ 
ceeding. 

A junior, who was not conscious of his humour, stood up to open what 
appeared to be a short interlocutory appeal. Lord Ashbourne, after a sentence 
or two had been spoken, interjected, •* Now, Mr.—why should we reverse the 
King’s Bench order on a point like this ? ” 

“ My Lord,” rejoined the counsel, there are six reasons, why the order 
should be reversed.” 

“ Then,” said the president of the Court, “ suppose we commence with your 
three best ? ” 

“ No, my Lord,” said counsel, ‘‘ I could not consent to that because I have 
frequently succeeded in tbis Court upon my bad points.” “23 M. L. J. 140. 

(u) A justice of the Supreme Court of New York had a habit of asking three 
questions of counsel arguing at the Bar. The first question was usually a simple 
one—the lawyer answered carelessly ; the second question a little more difficult— 
the respondent answered with some uncertainty ; the third question was bound 
to be a ‘poser’ fraught with humiliation. 

On one occasion, when a lawyer who was quite familiar with his Honour’s 
little habit, was presenting a most important case, he replied in answer to the 
first question :—“ I don’t know.” 

“ Don’t know ? ” said his Honour. “ Why don’t you know ? ” 

“Because, your Honour,” said the ^ily attorney, “I have not heard the 
other two questions.” 26 M, L. J. p. 75. 

{in) Here is an instance of how counsel may gently and respectfully lead the 
judge to take a proper view of the case. This was an action on a covenant res¬ 
pecting a bill of sale. The fact of the covenant was admitted. The opening of 
the case by the plaintiff’s counsel created an excellent impression on the judge in 
favour of the plaintiff’s case. Even as the plaintiff’s counsel was going on with 
the opening speech, the judge asked defendant’s counsel: 

“ What answer haye you got, Mr. Jones, to this action ? ” 

“My Lord,” says Jones, with great submission, “ I should like to see my 
learned friend’s case before I show him mine,” 
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ft y^fy says his Lordship, with a contemptuous toss of tlia u 
“ only It seeing to me th it you are bound by the covenant.” ' 

“I hope,” says Jones, ‘‘ to alter your Lordship’s opinion, with sreati.» 

kigTis^’*’*^ finished opffi 

“Oh, pray me, doidt let me interfere,” says his Lordship, » but itseem»^* 
me this IS a case that might very well he seltlrd,” 

“ Afraid not, my Lord,” persists Jones, with great submission 

“I say no more,” derpondently replies his Lordship, and the case nrn.«^ 

The benevolent plainlilT enters the box. 

He gives liis evidence fairly and tennieratcly. It seems irresistible • andrn‘ 

to be got over or got round by any possibility of advocacy. ’ 

TVve lollowlng cross-ex.amination by Jones will show the value of a nfrfpr, 
mastery of details, which enables him to master diirieultics that arc rot orL 
Jones asks Mr, Hawk if he knew a person of the name of Issac Jacobs.^ 
The witness’s answer is that he does not know Isaac Jacobs. 
a(»o’^* “ ■'I cannot say, it is so many yean 

Q. “ Let me help you. W.as there a man who used at that time to 
take possession for you under bills of .sale, when you put in execution 
A. “ I never did.” 

The learned Judge now begins to see there is something in the defendant’s 

/in c A ® 


Q. You say Mr, Hawk/’ asks the Judge, ‘'he never did?” A, “No 
certainly not, my Lord ” ’ 

Q. ** Look at this letter,” continues the counsel “ Is it your writing ?” 

The letter was read instructions to Jacobs to take possession of the goods 
the day after the assignment to Mr. Hawk, 

A, Then the plaintiff foolishly said : *‘But he never did take possession,' 

Another letter was put into his hand written by the plaintiff, asking foi 
an account of the goods seized. 

plaintiff, but as he did not give me an account I 
concluaed that he never took possession.” 

T niore letter and then Hawk may go ; it is a copy of one writter 
by Jacobs to Hawk, who does not produce the original, and upon it he 

j informing him that he had seized, but 

that the goods were of little value, and would not pay expenses.” The 
result was the case was lost. Harris* Illustrations in Advocacy, pp, 24—27. 

(ttj) In a recent case, when a young Barrister expressed surprise at the 
ruling of the Judge and was severely criticised for doing so, his leader 
apologised for him with the observation, Whenever my junior is as old as 
^'Tm* L ^ surprised at anything your Lordship says or does.’ 


V? Standing appeared in an application for review alojig 

with the Vakil who previously handled the case. At that time when an 

used almost invariably to ask 
tlw ? ®^2ued in review had or had not been 

\w \- A ^ Barrister had apparently anticipated 

this kind of interrogation from the Bench and was prepared for it. Surely 
enough the learned Juge by whom the application U review was heard, 
put him the very question and his answer was to this effect; I am not going 
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to answer your Lordshpi’s question for I know the object of it. If I ^ay 
the point was taken on the former occasion, your Lorship is going to say 
that the point must have been considered and disposed of then and cannot 
be re-opened now. If I say that Point was not taken on the former occasion, 
vour Lordship will at once reject my application by saying there can be 
iio review on a ground not urged on the first occasion.” This answer had 
the desired effect and the Judge was good enough to quietly listen to the 
application and dispose of it on the merits. 33 M. L J. p. 101. 

* How Counsel and Judges Should Before. -‘Protracted work for hours 
together and exchange of dealings with numerous lawyers and litigants may 
sometime make the Judge impatient, sepecially if he be not physically fit. 
Some men are constitutionally unfit for what is known as judicial temper. 
If a Judge has to deul with say fifty person in a day, on him falls the 
greater portion of the strain and to each individual goes a small fraction 
of it. It is an intellectual contest all day long and the Judge has to work 
very long hours under trying circumstances. It is not therefore unnatural; 
temper should at times get a trifle unruffled. Clever men will_ realise this 
feature of the cvery-day contest and adapt themselves to circumstances. 
The Judge, too, wiil realise the difficulties of the advocate. The strain on 
the advocate is no less severe. He has to keep before him all the facts 
of the case and to iiear attentively the statements of the witnesses. He has 
to think out questions for cross-examination and to object at once to the 
admission of irrelevant or inadmissible evidence. He has to keep a vigilent 
eye on his opponent and to watch the Court. A witness suddenly deposes 
to facts contrary to his expectation or instruction and he has to make up 
his mind immediately how to deal with the matter. Even w'hen on his feet 
be has to think and shape his case according to the facts disclosed at the 
trial. He may have to take liote now and then or to inspect doc uments 
produced by the other side. He has to attend constantly to the interrup¬ 
tions of his client who gets unnerved at every statement of his opponent’s 

witnesses. He has to keep his head cool in the midst of these and other 
distractions. Tlier must be forbearance and toleration on both sides and a desire 
to help each other in the administration of justice. Impatience or rise of temper 
cannot be overcome by display of similar impatience or use of indiscreet language. 
If the Judge has his shortcomings, the advocate should exercise forbearance and 
try to bring him round without indulging in recrimination. This will never 
be taken as weakness, but is bound to enhance his reputation. If one fails 

in his duty, there is no reason why the other should also sin. Judges and 

lawj-ers are human and in the heat of the moment they are sometimes apt 
to forget themselves and to use expressions which they never meant to utter. 
Instances of friction between the Bench and the Bar are rare, but never¬ 
theless there have been unhappy incidents in the past and there will be 
mere in the future so long as Courts of Justice exist, A spirit of partisanship 
or rivalry sometimes gets the upper hand and expression are let loose which 
one would certainly repent for at cooler moments. Sometimes it is the result 
of misunderstanding. In most cases a quick amends from the offending party 
is all that is necessary to restore the mental equilibrium.” See Sarkar’ Modern 
Advocacy, pp. 126-127. 

“ It is duty of members of Bar to treat the Bench always with courtesy 
and deference. It is possible that a judge may sometimes exhibit impatience, 
or he may appear to be rough. The best way to overcome it is not by 
exhibiting similar impatience or roughness, but to calmly by bearing with the 
judge. Consideration for the Bench shovld never be withheld ; it is sure 
to have advantage of making the Bench itself more considerate, An ndocate 
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should have faith in the absolute importiality of the Bench Therp ui 
no tendency to suppose that because the Bench—it may'be vervT“ 
sometimcs-is unable to to see eye tc eye with an advocate vho is enn?" 
thil his view is correct, the Bench is biased or prejudied. We know vj!' 
that what appears very clear to one, may appear very differsntly to JntT 
person, and what appears e’ear to one at one time appear far from ^nV 
another time. One may often be possessed by some one idea - it w 
happen that that the judge’s mind assumes a certain attitude sorn-tm" 
which the Judge himself is unable to shake off; but it is absolutelyneml 
that the bar should have faith in the absolute impartiality of the Tnjw 
howevver much he may be mistaken.” Professional Ethica. p. 88 89 if 
rules enacted by the American Bar wiHi frk fli /!» J—l.' 

Court have been reproduce elsewhere. 

Intentional insult or interruption to any public servant while sitting ia ai 
stage of a judicial proceeding is punishable under 'S. 228 I. P. Code read w 
S. 180 Cr. P. Code. Sundnra Aiyar says : “ In many a ease, if a pleader behav 
improperly, there is a very ready remedy open to the Judge instead of maU’ 
too much of it and proceeding against him Lo extremes. The best course is ti 
refuse to hear him, until he withdraws .any improper statements that hemri* 
have rnude. There would be practically no appeal against such act on thepii 
of the Judge. Sometimes Judges have gone so far ns to refuse to hear a part 
cular pleader at all in any case, until he makes repiiralion for misconduct w oir 
case. It would be mostly quite enough to refuse to hear him in the particiils> 
case. Professional Ethics, p. IH. 

Speaking of Lord Westbury, it may also be stated “ there were not manj 
scenes with Westbury, for he was a m.nn of .such strong personality that tl‘ 
Judges generally let him have his own way. ‘ Scenes ’ occur with Judges wh 
have weakness or fads which distort their vision, and which that persists 
intruding into a case. Sir W'^illiam Bovill was not n satisfactory Judge. Ef 
had a fondness for perpetually intemipring forward views of his own,< a'li 
imputing unfair conduct to counsel and solicitors. In one trial, Mr. Edwin Jams 
began his speech to the jury by saying that he grcally regretted that so much o 
their lime had been wasted, but for this neither t'C nor his opponent, Sir Geor; 
Ilonyman, was to blame. Continuing, hethat, as the jury were aware, i 
was the province and duty of counsel, before a case came into Court, to studv 
it with the view of presenting the material facts to the jury. But his Lordshi[ 
who filled an office for which he had the highest respect but who should hav- 
known nothing whatever of the case it came into Court, have deemed himse 
far more competent to deal with the case than cither his learned friendci 
himself, and thus there had been great waste of time to the inconvenisnc! 

of the jury and the prejudice of all concerned,” 13 Cr. L. J. pp 
108-109. 

On this point Colonel Henderson said :—“ Your main capital is confidence 
If you ever succeed, it will be because the people have confidence in you. Tha* 
IS a plant of slow growth. The last man on earth you ought to deceive, or ti) 
to deceive, is the Judge of the Court. You cannot do it without being fou:ii 
out, and ^l^sn you are found out, your stock goes down to fifty cent on th’ 
dollar, although he may not tell you so. The Judge will find out a lawya 
sooner than any other man in the court-house. Neither ought a lawyer ^ 

His whole effort ought to be to devey 

the truth, ]ust as analysis would prove whether eye-cUsscs are rimmed wit" 
gold or brass. It would tell the truth. I have heard a lawyer boast that ? 
certain case had been presented to a lawyer and he turned it down that the mu 
Jhen brought the case to him, that he put it into Court, gained it for him, 
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(Tot some money. That is a mighty dangerous thing to do. It is a mighty lucky 
thiniy if you gained that verdict by a little twistification. The man for whom 
vou*^'i''ed the law suit has lost confidence in your integrity and the more it is 
talked about, the wider the zone in which it viill be discussed against jou. No 
lawyer ought t boast of such practice, for there is always a suspicion that he 
has gained a case that he ought not to have gained. He may succeed, but he 
has a brand upon him that he will carry all his life. And yet I have heard young 
lawyers boast about this.'’ 14 Cr. L. J. 25. 

There should always be a spirit of give and take between the Bench and 
the Bar. The counsel in his zeal for the best interest of his clients sometimes 
becomes over-zealous and this leads to altercation between the Judge and the 
counsel. At times the Judge takes a serious view of such a thing and starts 
proceedings for contempt of Court. 

Bombay High Court has rul-’d that some latitude should always be allowed to 
a member of Bar insisting in the conduct of case upon his questions bei.i^ 
taken down or his objection noted where the court thinks the que^tioos 
inadmissible or unten ible there ought to be a spirit of give and take between 
Bench and Ear in such matter and every little persistence on the part of the 
pleader should not be turned into the occasio- of the criminal trial unless the 
pleader’s conduct is so vexatious as to lead to the inference that his intention is 
to insult or interrupt the court. 6 Bom. L. R. Re, 541 (543; 1 Cr L. J. 612). 

The conduct of the counsel should always be dignified and if he is insul¬ 
ted by the Judge, be should be tactful to administer a mild rebuke though 
couched in a respectful language. The Judge should not readily take the remark 
of the counsel as insulting and the Courts should not be unduly sensitive about 
their attitude. 29 M. L. J. 274. 

The following illustrations will show that the conduct of the lawyer is not 
justifiable although the conduct of Judge contributed to the remarks 
by the counsel. In some cases the conduct of the Judge is equally to 
blame. 

Illustrations, 

{i) Lord Campbell, President of the English Court of Session, was somewhat 
add'eted to browbeating counsel. He usually got it all his own way. Upon one 
occasion, however, he caught a tartar. His Lordship had what are termed little 
pig’s eyes, and his voice was thin and weak. Council, one Mr. Corbett, had been 
pleading before him and was attacked in the usual style by the President when he 
thus addressed him:— ^ 

“ My Lord, it is not for me to enter into any altercations with your Lordship, 
for no one knows better than I do the greatest difference between us, you 
occupy the highest place on the Bench, I the lowest at the Bar and then, 
My Lord, I have not your Lordship’s voice of thunder and the controlling eyes. It 
was not proper for counsel to have made such a remark. 

(ii) In an English case, one Mr. Strachan thus rebuked a Judge for interrupt¬ 
ing him. After interposing on several occasions this Judge said:—“Look here, 
Sir, your arguments are just going in at one ear and out at the other.” 

“Well my Lord, what is there to prevent it ?” queried counsel. 

“Sucha remark on the part of the counsel can scarcely be justified.” 

26 M. L. J. p. 77. 

[Hi) Several dec. 3 des ago there lived in an American State, a Judge noted 
for bis boorish minncrs, a very finaucial lawyer whom he especi.xlly disliked was 
onee trying a case before him, and all the while the Barrister spoke, the Judge 
sat with his feet elevated on the railing, in front of him, hiding his face. 
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Exasperated by this the lawyer queried:— 

“ May I ask which end of your Honour I am to address ?” 

Whichever you clioosc,” drawled the Judge. 

oth J ” f kT il'Mr; "' -1. 

(w) Once, at the Assizes of an English county, a Barrister, while nkain 

was interrupted by the Judge^ 

” Mr. Carter you are wasting the time of the Court ?” 

■n^ *1 Court,” retorted the truculent veteran, glaring fiercelvattL 

® iu 7^^^ Lordship means,—Your Lordship’s dinner.” ^ ^ ^ 

in piece! despair, and Carter continued his hmangn, 

The same redoubtable advocate was on another occasion defending a m 

“Whv^wTt^l under false pretences, said he with fine seon 

7 w 1 ®’^cry (lay, Barnstc'rs and Solicitors and judeei-tl " 

n^i!.d f the Judicial ermine ” He«V 

” fiw ^ho sat covering on the Bear 

aftcrwards Lord Westbury, confessedly adopted as a nh 
eSm “Never give into a Judge,” and his overwheln^ 

nC?. ^ ^ successfully carry off situations that would have brout! 

a touch of bitterness S 

tw Tv reading those accounts most brilliant one somehow feels tkt 
repartS collosal cheek rather than legitimiti 

lake note of that,” he once said in a stage aside to his Junior. 

Lordship says, he will turn it over in what he is pleased to calli 

Tht discursive habits of Lord Justice Knight Bruce he detested. 

W ;i»«i«TT7v f*’ P°^“tly cut short an observation of that Jud«t 

rLSn S5’ u "^y client’s case first and if yo«r 

26M l?j p'^TQ right, your Lordship can express surprise afterwards,'I 

leanred counsel (Mr. Brougham, as some say) when the Judges hml 
intei.Mirx+in ^ Minutes in the midst of his argument, in which, from then 
objections iSe did not seem likely to be successful, went out ol 
rT! Leen drinking a pot of potter 

«Thft fc ,* f beverage might dull his intellect' 

to twTvl?tT^^ bring xJ down, if possibk, 

to the level of their Lordships understanding.” 18 M, L. J. p. 123. 

*be Common Pleas, on the trial of Thirlell i. 
rp<!n(>nHn» examining a witness, and asked him a questioa 

th^ neighbourhood'^^ happened since the plaitiff had disappeared frffl 

I imputation,” replied the Sergeant, “to 

witness.” * ^ mcapable of putting an improper question to» 

desir^^aVvoii ^enquired the Judge angrily 

y charge me with casting imputations. I say that tb* 
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question was not properly put, for the expression ‘ disappear means ‘ to leave 
clandestinely.’ ” 

Counsel : —“ I say, that it means no such thing.” 

Judge:—"1 hope that I have some understading left, and, as far as 
that goes, the word certainly bore that interpretation, and therefore was 
improper” 

Coumel :—“ I never will submit to a rebuke of this kind.” 

Judge :—“ That is a very improper manner. Sir, for a counsel to address 
the court in.” 

CotijwrfAnd that is a very improper manner for a Judge to address 
a counsel in.” 

Judge :—” I protest. Sir, you will compel me to do what is disagreeable 
to me.” 

Counsel “ Do what you like. My Lord.” 

Judge:—“Well, I hope I shall manifest the indulgence of a Christian 
Judge,” 

Counsel: —'‘You may exercise your indulgence or your power in any 
way your Lordship’s discretion may suggest, it is a matter of perfect indifference 
to me.” 

Judge “ I have the functions of a Judge to discharge, and in doing so I 
must not be reproved in this sort of way.” 

Counsel: —“And I,” replied the undaunted Sergeant, “have a duty to 
discharge as counsel, which I shall discharge as I think proper, without submitting 
to a rebuke from any quarter.” 

Anxious to terminate this dispute, in which the dignity of the Court was 
compromised, Mr. Sergeant Lens rose to interfere. 

“ No, brother Lens,” exclaimed Mr. Sergeant Taddy, " I must protest 
against any interference.” Sergeant Lens, however, was not to be deterred 
from effecting his intention, and, addressing the Bench, saidMy brother 
Taddy my Lord, has been betrayed into some warmth,” Here he was stopped by 
Sergeant Taddy seizing him and pulling him back into his place. “ I again,” he 
exclaimed, “ protest against any interference on my account. I am quite prepared 
to answer for my own conduct.” 

Judge “ My brother Lens, Sir,” said Judge Parke, “ has a right to be 
heard.” 

Counsel: —“Not on my account; I am fully capable of answering for 
myself.* 

Judge:—“Has he not a right to possess the Court on any subject he 
pleases?” 

Counsel :—” Not while I am in possession of it, and an examining a witness, 
Mr, Justice Parke, then, seeing evidently that the altercation could not be- 

advisably prolonged, threw himself back into his chair and was silent. P. L. R. 

19D8, p. 88. . 

(oii'i) A vakil from a District Court came to the Chief Court to argue an 
appeal. The gentleman was very learned. He belonged to an old type of 
gentleman, who always, believed in simple living and high thinking. He was 
dressed in long achkan silk turban and a Dopata round the neck. The case was 
a very complicated one and therefore he brought three or four boxes of books, 
When he stood up to argue the case, the Judge eyed him from head to foot 
thrice and throwing a contemptuous glance at him in a very overbearing manner 
asked him, “ Have you ever appeared in this Court before?” The Vakil, who 
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was the lefider of the District liar and who was lield in l,i„i . 
public at once understood tliat the Judge was ere it v nl? *>y fte 

of putting on the dress and means to insult him lllc his 

This settled the whole affuir* ^ before better 
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rpj . ^y^^^spt'ctful to Your Colleagues, 

|md v.rlj.aUy „b„,. the coansc „r h „v ™ *« 

counsel should «S: tTup tli^lS e e'it^r' 

can administer a mild rebuZ i, VS r. H 

out in Court and use Z til e i language. If both the counsels fc 

estimation of the persons prcseivt ii^Kf 1 ut^tr* *7"'’ themselves inth 
and prestige of the honourJwe nro ^ lower the reputabos 

are the outstanding qualities nf !lT.o'7 c m bidong. Wit and humoui 

such occasions. s^ceessiul lawyer, and should be employed 3 

rt Tt, n- 1 Illustrations. 

was fitly exiir?sscdX''Lwd^iZwr^^^ 

when he described him as Invimr Hardwicke Banquet 

athlete and the spirit of a sportsi^n. ^25 ”m' 

argument of the counsel*^for theZh^n' ^ lawyer in commenting on the 

brilliant brother,” said th. ^ learned and 

a Streetcar Corporation in Boston *!^i? P*®"‘***^ lor damages from 

scattered here, there and cvorvwhcro » Alf «ow falling outside, it is 
counsel, when his opportunity for mniw remarked the opposing 

likened my argument to thc^ snow notT irthat I think the gentleman who 
observe one little point to whiVi, outside may have neglected to 

® ole'l~ “ 

the witness to be circurnsnept^Iryn^* vlio appeared on the other side) was askini 
the remark: « You are verv miint ^ when Sir E. Carson interrupted with 

Mr. Shee retort^ ^ Tv " ^ 

(in) Gener. 3 l '?■ w n ® M, L. T. 107. 

extort money from a * Jew Z^t" hfailed in his attempts to 
whence he had come to Gibralter Th^ 7 Tetuan in Morocco, from 

the Governo for damages MaSu J^u 7^,^fferwards went to England and sued 
for the Governor. coZi title, was counsel 

the Jew was banished, but where / 

the cruelty, where the iniustice nt 'hoJ^^’ nativity. Where is 

..Mr. Nowell, eonnseTCr. t ® ‘ ‘'™ ““""y 

SO lightly of the matter, I ask himTo ‘ l^^arned friend thinks 

be banished to his native land ^ ” Th his own, would he like to 

which Mansfield himself joined 'with P®^1® cf laughter, in 

Vol. 81. No. 7. ^ * Sood will.” The Central Law Journal, 
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(ic) “ Two counsels were arguing an appeal before a District Judge. On a 
certain point they came to grips and called each other “ silly ass.” •' donkey.” 
and several other names. The Judge who was sitting silently and enjoying this 
repartee; quietly remarked. " Gentlemen, now that you have fully recognized 
each other, let us proceed with the appeal.” 

(f) Counsel for the plaintiff stood full seven foot, while the defendants’ 
.Advocate was a short statured gentleman, though very witty. They had a heated 
discussion on a certain point and being exasperated the plaintiff’s counsel said “ I 
will put you in my pocket.” 

“Then ” retorted the defendant’s counsel “ you will have more law in your 
pocket than you have in your head.” 

Behaviour of Senior Counsel towards Junior 

“ An advocate should treat all brethren equally, whether they are senior or 
junior. I need hardly repeat that courtsey and good-will are due to all. But 
apart from that, equality of treatment is required in a higher degree. Take the 
case of a senior for instance. He should treat all the juniors with equal con¬ 
sideration. He should not push some juniors to the front over the heads of the 
others. He should not deprive any junior of the opportunity of getting an 
engagement by showing any preference to particular juniors.” Professional 
Ethics, p. 323. There is now much death of work for the juniors on account of 
overcrowding at the Bar, and some relief is possible if a rule is adopted by the 
Bar Association that every senior with large practice shouid get by rotation 
engagement for a number of junior allotted to him, whenever there is an 
opportunity. “ Nothing in the manner in which a senior treats his junior should 
lead to any impression on the part of the client that the junior is not liked or his 
services are not appreciated by the senior. A generous sensor will applaud the 
services of his junior to his client and would recognize the value of his work in 
the presence of his client whenever he can do so properly, but even if a junior is 
not able to do his work properly; the senior should abstain from commenting o.n 
his work in the presence of the clients ” Professional Ethics, p. 325. 

" To juniors another piece of advice is necessary. It is natural that they 
should like to produce an impression on the mind of the client that their services 
are of value. But no junior should do anything which will prejudice his senior 
in the estimation of the client. He should not detract from the value of the 
work done by the senior. It may be that, in many cases, a great portion of the 
work is to be done by the junior. He should not, by any statement or conduct 
on his own part, make the client think that he is the more important factor in 
the case, and any criticism respecting the senior should be strictly avoided. It 
is a failing, natural perhaps, but very much to be deprecated for the junior to 
attempt to pet credit for success when it is achieved. Neither the senior nor the 
junior should do so. So far as the client is concerned they are to regard them¬ 
selves as one, and if a ease fails, the junior ought strictly to abstain from any 
statement to his client that failure was due to the senior not taking his suggestion 
or advice. ” Profession Ethics, pp. 330-881. “ At the same time a junior should 
not be too submissive to a senior. It is often the fact that a particular point of 
view does not strike the senior, and the mention of it may not enable nim to 
appreciate it at once. By all means let the junior press his view with the respect 
due to the senior firmly and with independence, but here his duty is at an end.” 
Professional Ethics, pp. 322, 333. “ Jt may happen sometimes that a senior 
considers a case hopeless, not worth arguing. The junior takes a very different 
attitude. He thinks there are very fair chance.s of success. If the junior is 
capable and his advocacy is good, a senior should be acting rightly in such a 
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case to leave the argument to the junior. Some cf the best counsel in Mad • 
have often acted on that view. It may also happen that the jumior is m . 
capable than the senior. The senior may know it. He may feel that this junior'! 
argument is likely to succeed, while his own may not. I have no doubt that h 
such a case, it would be most proper for the senior to allow the client to haT‘ 
the benefit of the junior’s arguincnl. I do not suggest that he should do anythn! 
which will be detrimental to his own reputation. Hut I do not think the r'epu't^ 
tion of a person would be seriously alfcclcd by recognising the superior capaefe 
of another. Generally, every man is rated at his proper worth by the public, aad 
I think a senior’s reputation will be enhanced by recognising merit in others 
Professional Ethics, p. 337. A junior counsel who has just come out of the portals 
of the college is very shy and stands in need of encouragement from senic; 
members of the Bar. 


Illustrations. 

(f) Sir Edward Clarke; very oflim the junior practitioner stands in need o: 
encouragement from the sonior members of the Bar, once saidMy first case 
reported al the Bar before the ‘ Law Ueporls’ exislt'd, which is found in the Law 
Journal, was on April 27, IS(»3, when 1 was a junior to MacMahon in an extradi¬ 
tion case, and the leader on the other .side was llardinge Giffard. My leader was 
just finishing his argument, and Giffard spoke to me and said, ‘ How long do jou 
think you will be ?’ ‘Oh,’ said I, ‘I don’t think he has left anything for me to 
say, I do not sec why I need follow.’ ‘ Never mind,’ said Giffard, ‘you go on.' 
You want the Judge to know you, and you want to get used to hearing yont 
own voice in Court. I followed the good advice, and I have been grateful for it 
during all the SO years that have passed since. From that day to this, Hardiijt 
Giffard has been my kind friend.” 27 M. L. J. 94. 

(ii) In a suit recently tried in an American Court, a young lawyer of limited 
experience was addressing the jury on a point of law when, good-naturedly; ke 
turned to the opposing counsel, a man of much more experience than himself, 
and asked : “ That is right I believe. Colonel Hopkins ?” 

Whereupon Hopkins, with a smile of conscious superiority, replied: 

“ Sir, I have an office in Richmond wherein I shall be delighted to enlighten 
you on any point of law for a consideration ” 

The youthful attorney, not in the least abashed, took from his pocket a klf 
dollar piece, which he offered Colonel Hopkins with this remark; 

” No time like the present. Take this. Sir, tell us what you know and give 
me the change.” 17 M, L. J, 238. 

(in) “With the Bar, the relations of the new Lord Chief Justice Sir Rufus 
Isaacs have always been most happy. He has displayed a comaraderie which his 
made him immensely popular with all ranks of the profession. Even when the 
pressure of his enormous practice has been most heavy, his cheeriness of mood 
and sense of comradeship, appreciated by the humblest junior not less than by 
his nearest rival, have deserted him. Unless the Serjeant in the ‘ Canterbury,’ he 
has seemed less busy’ then he was, and has always found time for those little 
touches of intimate courtsey which made a great leader of the Bar so popular 
with his fellows. The affectionate regard in which the new Lord Chief Justice is 
held by the Bar has frequently been expressed by its leaders. Speaking at a 
dinner given in honour of Sir Rufus Isaacs when he was appointhd Attorney- 
General, Sir John Smon used these words : It is his warm hearted willingness 
tobefriendly to his juniors, more than even his splendid qualities of intellect, 
yrhich has caqsed his appointment as head of the professjoi) to be Tyelcoiped bj 
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every member of the Bar.’ His doughtiest opponent, Sir Edward Carson, who 
was "present on the same occasion, observed that Sir Rufus had always preserved 
the highest traditions of the Bar of England, and that, though he hit hard, he 
never hit below the belt. 25 M. L. J. 2fi5. 

CHAPTER 81 

EticLuette and Professional Ethics 

In the foregoing chapters, certain observations have been made with regard 
to the behaviour of a counsel towards the Judge and his brother practi¬ 
tioners. The subject is too important to be lightly possessed over. 

Without proper etiquettes, deportment and professional ethics, a counsel 
is no more than a hhed person to abuse his opposing counsel and quarrel 
ir a Court of law. “ We must conform to a certain extent, to the conven¬ 
tionalities for they are ripened results of a varied and long experience,” 
A. A. Hodge. 

Every profession has certain rules of conduct and technique. The 
following fifty Resolutions are reproduced from Hoffman’s Course of Legal 
Study:— 

I. I will never permit professional zeal to carry me beyond the limits 
of sobriety and decorum, but bear in mind, with Sir Edward Coke, that 
“if a river swell beyond its banks, it loseth its own channel.” 

K. I will espouse no man’s cause out of envy, hatred or malice, towards his 
antagonist. 

HI. To all Judges, when in Court, I will ever be respectful; they are 
the Law’s vicegerents ,• and whatever may be their character and deporraent, 
the individual should he lost in the majesty of office. 

IV. Should Judges, while on the beach, forget that, as an officer of 
their Court, I have rights and treat me even with disrespect, I shall value 
myself too highly to deal with them in like manner. A firm and temperate 
remonstrance is all thall I will ever allow myself. 

V. In all intercourse with my professional brethren, I will be always 
courteous. No man’s passions shall intimidate me from asserting fully my 
own or mv clients : rights and no man’s ignorance or folly shall induce me to 
take any advantage of him; I shall deal with them all as honourable men, 
ministering at our common altar. But an act of unequivocal meanness or 
dishonesty, thought it shall wholly sever any personal relation that may 
subsist between us, shall produce no change in ray deportment when brought 
in professional connection with them ; my client’s rights and not my own 
feelings are then alone to be consulted. 

VI. To the various officers of the Court I wll be studiously respectful; 
and specially regardful of their rights and privileges. 

VII. As a general rule, I will not allow myself to be engaged in a 
cause to the exclusion, of or even in participation with, the counsel pre¬ 
viously engaged, unless at his own special instance, in union with this client’s 
Wisiies; and it mast, indeed, be a strong case of gross neglect or of 
fatal inability in the counsel, shall induce me to take the cause to myself. 

VIII. If I have ever had any connection with a cause I will never 
permit myself (when that connection is from any reason served) to be 
-engaged on the side of my former antagonist. Nor shall any change in the 
/omal fljpec/of the cause induce me to regard it as a ground of exception. It is 
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“’’P™" p«««i i. taa, 

adty« u 

induce me to depnrt from it, unless I am rtell saSsned il'Ms'm" 

that the r^hls of my elient would be materially impaired hy its perfoma™" 

frivolous o°veiSusdrfenccs.toey“hall°b“Sh«^S «q™iliem, n 

by me. And if still adhered to by him from a hope of pressing 

into an unjust compromise, or with any other motive he shalf W 15^^ 
to select other counsel. “ioi.ive, nc shall have the option 

or defence (as the^CMe may^bcTcannoror rathe/ 

^ill promptly advise hTm VabanZ it CressZZthL ' 

ing inyseff fo'‘rdkhonoumble"‘'Se of kgS 0 ^'*^ ‘=?‘^PfomIs\'would'be’3 

^ brZieffoxrtj 

on the .. 

defence than the ^ 6 ar he shall never make me a JartS in ZkJ:;";. 

honest demanl^ If my cliSt pLi^Xthe **hTJ Infancy, against an 

or moral defence than that it was cont^a^^^S* pay, and has no other legal 
twenty-one years, he must slek X /f? “f 

defence. And although in this as well 3^** sustain him in such a 

the defence and coLemnlateJ k T? hnmtution, the law has given 

prosecution of their rights* and in induce claimants to a timely 

who hy reason of S .ge“t p” toufelrifh *• 

cases, I shall rinim. in 7i. “o^ble to he imposed on,—yet m both 

occasions proper for their use ^ ^ (^he pleas not being compulsory) of the 

my vocation*^may” 3 mSSsZu%?iv^ distinct entities: and though 

doubtful eases, what mav be maintaining as facts, or principles, in 

privilege of sokly IZC to 3 w T T ^ the 

from tlie evidence; thShe /az-rS * ^ 

not see as he doTl^/^^'! against my client, he must excuse me if I do 

at variance with sound law it wnnU^^ j*’ ®^onld the principle also be wholly 
to incorporate uXo th; to endeavour 

would be a gangrene that mioJIt country, when, if successful, it 

XV m 1 ^ succeeding day. 

dye, and evidence°^agalMt the 3 charged with crimes of the deepest 

just doubt of their guilt I "shall moral, be such, as to leave no 

to use my endeavC’ to fZt much less obliged, 

resorts to ingenuity—to th#" *? impede the course of justice, by special 

floating symSS of taf 

weight of charactei^nor finaiNr 4 .’ t^ponsing Courts—to my personal 
possess, from popular manners pmi° +°+ 1 °^ overweening influences I mw 
of atrocious charSr, ShSe vkw learning, etc. Persons 

to no such special wertioS frZ man, are eatitied 
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of the law : all that goes beyond this either in manner or substance, is 
unprofessional and proceeds, either from a mistaken view of the relation of 
client and counsel, or from some unworthy and selfish motive, which sets a 
hiffher value on professional display and success than on truth and justice, and 
the substantial interests of the community. Such an inordinate ambition, 1 
shall ever regard as a most dangerous perversion of talents, and a shameful abuse 
of an exalted station. The parricide, the gratuitous murderer, or other 
perpetrator of like revolting crimes, has surely no such claim on the commanding 
talents of a profession whose object and pride should be the suppression of all 
vice, by the vindication and enforcement of the laws. Those, therefore, who, 
wrest their proud knowledge from its legitimate purposes, to pollute the streams 
of justice, and to screen such foul offenders from merited penalties, should be 
regarded by all (and certainly shall be by me) as ministers at a holy altar, full 
of high pretension, and apparent sanctity, but inwardly base, unworthy, and 
hypocritical—dangerous in the precise ratio of their commanding talents and 
exalted learning. 

XVI. Whatever personal influence I may be so fortunate as to possess 
bIiaH be used by me only as the most valuable of my possessions, and not be 
cheapened or rendered questionable by a too frequent appeal to its influence. 
Tneir is nothing more fatal to Weight of Character than its common use ; and 
especially that unworthy one, often indulged in by eminent counsel, of solemn 
assurances to eke out a sickly and doubtful cause. If the case be a good one, 
it needs no such appliance; and if bad, the artifice ought to be too shallow to 
mislead any one. Whether one or the other, such personal pledges should be 
very sparingly used, and only on occasions which obviously demand them ; for 
if more liberally resorted to, they beget doubts where none may have existed, or 
strengthen those which before were only feebly felt. 

XVII. Should I attain that eminent standing at the bar which gives 
authority to my opinions, I shall endeavour, in my intercourse with my junior 
brethren, to avoid the least display of i: to their prejudice. I will strive never 
to forget the days of my youth, when I too was feeble in the law, and without 
standing. I will remember my then ambitions aspirations (though timid and 
modest) nearly blighted by the inconsiderate or rude and arrogant deportment 
of some of my seniors; and I will further remember that the vital spark of ray 
early ambition might have been wholly extinguished, and my hopes been for 
ever ruined, had not my own resolutions, and a few generous acts of some others 
of my seniors; raised me from my depression. To my juniors, therefore, I shall 
ever be kind, and encouraging; and never too proud to recognise distinctly 
that on many occasions it is quite probable their knowledge may be more 
accurate than my own, and that they, with their limited reading and experience, 
have seen the matter more soundly than I, with my much reading and long 
experience. 

XVIII. To my clients I will be faithful; and in their causes zealous and 
industrious. Those who can afford to compensate me, must do so; but I shall 
never close my ear or heart because my client’s means are low. Those who have 
none, and who have just causes, are of all others, the best entitled to sue, or be 
defended; and they shall receive a due portion of my services cheerfully given. 

XIX. Should my client be disposed to sompromise, or to settle his claim, or 
defence, and especially if he be content with a verdict, or judgment, that has 
been rendered; or, having no opinion of his own, relies with confidence on mine, 
I will in all such cases greatly respect his wishes and real interests. The further 
prosecution therefore of the claim or defence (as the case may be) will be 
recommended by me only when, after mature deliberation, I am satisfied that the 
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chances are decidedly in his favour; and I will never forget that the pride of 
professional opinion on my port, or the spirit of submission or of controversv 
(as tlie case may be), on lhat of iny UieuI, m.iy easily raislcui the judgment of 
both, and caimot justify me in siuciioning, a.id eert-iiidy not in recoraniBndi,r 
the further prosecution of what ought to be regarded as a hopeless cause. To^y 
i/ifi (as the phrase go s) at my cheni’s expense, and to niy own profit 
must be dishoi*ourable; and however willing my eliont m.iy be to pursue' 
phantom, and to rely implicitly on my opinion, I will terminate the controveni 
as conscientiously for him as I would were the cause my own. 

XX. Should I not understand my client’s cause, after due means to com¬ 
prehend it, I will retain it no longer, but honestly contess it, and advise him to 

consult others whose knowledge of the particular cisc niiy probably b; 
better than my own. 

XXI. The wealthy and the powerful shall have no privilege against mj 
client that docs not equally appertain to others. None shall be so great is to 
rise, even for a moment, above the just requisitions of the law. 

XXII. Wlien ray client’s rcpnlation in involved in the eontrov'rsy itshall 
be, if pos‘?ible, judicially passed on. Such casei do not admit of compromise, 
and no man’s elevated standing .shall induce me to consent to such a mode of 
settling the matter: the amende from the great and wealthy to the ignoble and 
poor sliould be free, full and open. 

XXin In all small cases in which I may be engaged I will as conscientiously 
discharge ray duty as in those of magnitude; always recollecting that “ small” 
and “ large ” are to clients relative terms, the former being to a poor man what 
the latter is to a rich one, and, as a young practitioner, not forgetting that large 
ones< which we have not, will never come, if the small ones, which we have are 
neglected. 

XXIV. 1 will never be tempted Uy any pecuniary advantage, however great, 
nor be persuaded by any appeal to ray feelings, however strong, to purchase, 
in whole or in part, my client’s cause. Should his wants be pressing, it will be 
an act of humanity to relieve them my.iclf, if I am able, and if not, then to 
induce others to do so. But in no case will I permit either my benevolence or 
avarice, his wants or his ignorance, to seduce me intc any participation of his 
pending claim or defence. Cases may arise in which it would be mutually 
advantageous thus to bargain, but the experiment is loo dangerous, and my 
rule too sacred to admit of any exception, persuaded as I am that the relatioa 
of client and counsel, to be preserved in absolute purity, must admit of no such 
privilege, however guarded it may be by circumstances; and should the specid 
case alluded to arise, better would it be that my client should suffer and I lose 
a great and honest advantage than that any discretion should exist in a matter 
so extremely liable to abuse and so dangerous in precedent. And though I have 
thus strongly worded my resolution, I do not thereby mean to repudiate as 
wholly inadmissible the taking of contingent fees—on the contrary they are 
sometimes perfectly proper, and are called for by public policy no less than by 
humanity. The distinction is very clear. A claim or defence may be perfectly 
good in law and in justice, and yet the expenses of litigation would be much 
beyond the means oKthe claimant or defendant—and equally so as to counsel, 
who, if not thus contingently compensated in the ratio of the risk, might not be 
compensated at all. A contingent fee looks to professional compensation only od 
the final result of the matter in favour of the client. None other is offered or is 
attainable. The claim or defence never can be made without such an arrange¬ 
ment ; it is voluntarily tendered, and necessarily accepted or r^jec ■ d, before the 
institution of any proceedings. It flows not from the influence of counsel over 
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!■ + hnth oarties have the option to be off; no expenses have been incurred; 
client, both P i counsel to the client; the relation of borrower 

nf veSSvcn^ ihem,-but it is an 

neniilt contract for the services of counsel, to be rendered for the contingent 
indepenJait comr li^gated. Were this denied to cne poor man, he 

„a,U “f t'AU otthi, diS® es«ntMy from thr 

“'^^tof moreLlulion, which is agomsl jrareftorin*, in whole or in part, my 
ooject y relotion of client and counsel in rejpect to it has been 

A&d!Stcr of his case has become known to me-afler 

fully e:>t iDiisne^ is eauallv known—after expenses have been incurred 

tlfhe de^^rr* « fro«in ewnhange for his pending rights With this 
‘“.n.^^tioT I renew my resolutinn never to fo pnrcliose my elienl r cause, in 

Sl’aconingentco^-^^ 

dided.'' Ijnder all other crieumstanccs, I shall regard contingent fees as 
obnoxious to the preseht resolution,. 

XXV. I wil retain no client’s funds beyond the period m which I can 

with safety and case put him in posst:S‘!ion of them. 

XXVI I will on no accasion blend with my own my cleant s money. If 

kept 11. his, it will be less liable to be considered a. my own. 

XXVII I will charge for ray services what my judgment and conscience 
inform me is my due. and nothing more. If that be withheld it wdl be no ft 

may award,-but in either case, he must never hope to be again my clien . 

YXVTir As a ceneral rule, I will carefully avoid what is called “ taking 

A^d though no one can be so competent as myself to ]udge what 

of half fees. Ana i,? niv-services vet when the quiddam honorarium 
jiay be a jus “naTl s^^^^^^ as emiLcfly dishonourable 

“"'’xS5x““ 'rS‘“.“ SrKcV 

”"’\xx After a cause is finally disposed of, and all relation of client and 
munS^cimf!: be ?“ .vcr c Jd, I "jUBot forget 

will not be inattentive to his just requests t a a P^ demands, 

arranged by me and handed over to him. ^ nrerpn tlv made still 

though sometimes troublesome, and ,i consider mvself already 

remains a part of my professional duty, for which I shall consider myselt alr.aay 

compensated. , ,, , 

YYVT All nninions for clients Verbal or written shall be my opinions, 

deliberately and sLerely given, and bVbeS^ 

Mrvanitl And though clients sometimes have 

with havi4 their views confirmed by an erroneous opinion than their wishes or 
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hopes thwarted by a sound one, vet siieli nsooKfof 

unprofessional Counsel, in giving opinions, whether they pere jye 

icir cheats or not, saould act as judges, responsible to God ana 

espemlly to their employers, to advise them soberly, discreetly and T°’ 

tlie best of iheir ability, though the eerta.u coasequeTce be 
luospcctive gams. i^c 4 uence oe ttie loss of 

XXXII. If my client consents to endeavour for a eomn-n™: 
or defence, and for that purpose I am to commune with the oonns? 
others, I will never permit myself to enter upon a sv.stem of oi 

who shall overreach the other by the most nicely bahiiLcd aJtS^of d° 
ness, by niystery silence, obscurity, suspicion,^ vigilance to S f 
other machinery used by this class of ticiiciu to i .11, *®*‘®*‘’ all 

and the admiration of a fe^ ill-juigll Wy s 
m such a case is, to examiue^ith car^viou^W^ 
of compromise; to form a judgment as to what I will oiT^ ’ 
promptly, frankly, and (irmly to communicate my views tS[e adver*^^^^’ 

In so doing no ight shall be withheld that may terminate the maier? “"'‘T*' 
and as nearly m accordance with the rights of n.v HVnfe T 
a more dilatory, exacting and wary policy might finally extracT^oin 
than my own or even my client’s hopes. Reputation “ fnr 

though few d'lreTote silgZ'^ar^lyan ba r^ht^ciu.'^^T^^^’” common. And 
own, and not the coSce ^to make my 

caunot be professional!'' ri^lit howeverWhat is morally wrong 
It is better to be r S th f ''' ^auctioned by time or custom^ 

multitude. If. thereforr tier, h.’ ""f ’ with a 

error} of practice, they shill b> stuli!!!iT^ my brethren, any traditional moral 

uahapp.ly cone in^oi me, though in so doing I 

denomuuted the policy of the Drt^s^ on ^ think) too often 

seldom,-but wheu tbe/d), Ishall^rust jrth..??n‘ i r 
shrinks from no couseqLnces and whiVh of purpose which 

however aucient or respectable. mtimidated by no authority, 

“““ 

Mence, it it m we ar„„|d b/Zl °t 

willing to be further instraZd I,. opinions, nnd em 

and 5ter nU oa7be S LJ » We, 

ianguage^ then, of a late confidence. Id the 

to •■consider my own Jnmnson; I nm resoM 

niakiiig the darkness visiL, nnd ,howinfm. th“rteZof^^^^^ ““ ““ “‘r’ 

yvvit" t ’ll 1 * extent or my own ignorance, 

whichltmcouaTcll"Sllw.i;^ "°y 

it my client’s cause miv b™ crrcftlv^^ *mony, hawever, be so material that without 
cancel the tie between us in the efusJ 

or with my evidmee. Such a dUemmtf f “y services, 

delicate mind the union of avoided by every 

forlorn hope in the avonies of a phusp witness being usually resorted to o-uly a 
its object be to prove au admhsinn becomes particularly offensive when 

Nor wih I everrecognize 3 

ever recognize any distinction m this respect between my knowledge 
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of facts acquired before and since the institution of the suit, for in no case •will 
I consent to sustain by nay testimony any of the matters which my interest and 
professional duty render me anxious to support. This resolution, however, has 
no application whatever to facts contemporaneous with and relating merely to 
to the prosecution or defence of the cause itself; sueh as evidence relating to 
the contents of a paper unfortunately lost by myself or by others—and such like 
matters which do not respect the original merits of the controversy, and which, 
in truth, adds nothing to the one existing testimony; but rtLles merely to 
matters respecting the conduct of the suit, or to recovery of lost evidence ; nor 
does it apply to the case of gratuitous counsel,—that is, to those ^7ho have 
expressly given their services voluntarily. 

XXXVI. Every letter or note that is addressed to me shall receive a 
suitable responce, and in proper time. Nor shall it matter from whom it comes, 
what it seeks, or what may be the terms in ■which it is penned. Silence can be 
justified in no case; ond though the information sought cannot or ought not 
to be given, still decorum would require from me a courteous recognition of the 
request, though accompanied with a firm withholding of what has been asked. 
There can be no surer indication of vulgar education than neglect of letters and 
notes; it manifests a total want of that tact and amenity which intercourse with 
good society never fails to confer. But that dogged silence (worse than a rude 
reply) in which some of our profession indulge on receiving letters offensive to 
their dignity, or when dictated by ignorant importunity, I am resolved never to 
imitate—but will answer every letter or note with as much civility as may be 
due, and in as good time as may be practicable. 

XXXVII, Should a professional brother, by his industry, learning, and 
zeal, or even by some happy chance, become eminently successful in causes 
which give him large pecuniary emoluments, I will neither envy him the fruits 
of his toils or good fortune, nor endeavour by any indirection to lessen them, 
hut rather strive to emulate his worth, than enviously to brood over his 
meritorious success and my own more tardy career. 

XXXVIII. Should it be my happy lot to rank with, or to take precedence 
of, my seniors, whe formerly endeavoured to impede my onward cause, I am 
firmly resolved to give them no cause to suppose that I remember the one or am 
conscious of the other. When age and infirmities have overtaken them, my 
kindness will teach them the loveliness of forgiveness. Those again who aided 
me when young in the profession shall find my gratitude increase in proportion 
as I become the better able to sustain myself. 

XXXIX. A forensic contest is often no very sure iest of the comparative 
strength of the combatants, nor should defeat be regarded as a just cause of 
boast in the "victor, or of mortification in the vanquished. When the controversy 
has been judicially settled against me, in all Court, I will not fight the battle 
o’er agam,” coram non judice; nor endeavour to persuade others, as is too often 
done, that the Courts were prejudiced—or the jury desperately ignorant—or the 
witnesses perjured—or that the victorious counsel were unprofessional and 
disingenuous. In such cases, Credat Judaeus Apilla ! 

XL. Ardour in debate is often the soul of eloquence and the greatest charm 
of oratory. When spontaneous and suited to the occasion, it becornes powerful. 
A sure test of this is when it so alarms a cold calculating and disingenuous 
opponent as to induce him to resort to numerous vexatious means of neutralizing 
its force—when ridicule and sarcasm take the place of argument—^when the poor 
device is resorted to of endeavouring to cast the speaker from his well-guardtd 
pivot, by repeated interruptions, or by impressing on the Court and jury that his 
just and well-tenaoered zeal is but passion, anj his earnestness but the 
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exacerbation of constitutional infirmity—when the opponent assumes a 
patronizing air, and imparts lessons of wisdom and of instruction! Sich 
opponents I am resolved to disappoint, and on no account will I eve? 
imitate their example. The warm current of my feelings shall be perl 
mitted to flow on; the influences of my nature shall receive no check' 
the ardour and fullness of my words shall not be abated—^for this would 
be to gratify the unjust wishes of my adversary, and would lessen my 
usefulness to my client’s cause. 

XLI. In reading to the Court or to the jury authorities, records 
documents, or other papers, I shall always consider myself as executb 
a triist, and, as such, bound to execute it faithfully and honorably, 

I am resolved, therefore, carefully to abstain from all false or deception 

readings, and from all uncandid omission of any qualifications of the 
doctrine maintained by me, wh’ch may be contained in the text or ic 
the notes; and I shall ever hold that the obligation extends not only to 
word, syllables, and letters, but also to the modus legmdi. All iuten. 

tional false emphasis, and even intonations, in any degree calculated 

to mislead, are petty impositions on the confidence reposed, and whilst 
avoided by myself, shall ever be regarded by me in others as feeble devices of au 
impoverished mind or asjrequent evidences of a disregard for truth, which justly 
subjects them to be closely watched in more important matters. 

XLII, In the examination of witnesses, I shall not forget that perhaps 
circumstances, and not choice, have placed them somewhat in my power, 
Whether so or not, I shall never esteem it ray privilege to disregard then 
feelings, or to extort from their evidence what, in moments free from 
embarrassment, they would not testify. ^Nor will I conclude that they have no 
regard for truth and even the sanctity of an oath, because they use the privilege, 
accorded to others, of changing their language, and of explaining their previous 
declaration. Such captious dealings with the words and syllables of a witness ought 
to produce in the mind of an intelligent jury only a reverse effect from that 
designed by those who practice such poor devices. 

XLIII. I \Nill never enter into any conversation with my opponent’s client, 
relative to his claim or defence, except with the consent and in the presence of , 
his counsel. 

XLIV. Should the party just mentioned have no counsel, and my client’s 
interests demand that I should still commune with him, it shall be done in 
writing only—and no verbal response will be received. And if such person be 
unable to commune in writing, I will either delay the matter until he employs 
counsel, or take down in writing his reply in the presence of others; so that, if 
occasion should make it essential to avail myself of his answer, if may be done 
through the testimony of others, and not by mine. Even such cases should be 
regarded as the result of unavoidable necessity, and are to be resorted to only to 
guard against great risk, the artifices of fraud, or with the hope of obviating 
litigation. 

XLV. Sucess in any profession will be much promoted by good address, 
Even the most cautious and discriminating minds are not exempt from its 
influence; the wisest Judges, the most dispassionate juries, and the most wary 
opponents being made thereby at least more willing auditors—and this, of itscK, 
is a valuable end. But whilst address is deservedly prized, and merits the highest 
cultivation, I fully concur in sentiment with a high authority, that we should be 
“respectful without meanness, easy without too ranch familiarity, gented 
yvithout affection, and insinuating without any art or design,” 
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XLVI. Nothing is more unfriendly to the art of pleasing than morbid 
^•j^^^lly—(boshftilness-mauvaise honte). All life teems with exampl®^ of its 
prtju'dic'd h showing that the art of rising in life has no crcai r enemy 

than this nervous and senseless defect of educuon. Sclf-pos?'■ ^^Imness 
-keadv I =surnnce—iiiterfidity—are all perfectly consistent wim ,,.e mcst 
on’none hut vulg'i’and illiterate minds arc prone to attribute 
tc 'presiimituc-tis cssi.rance the appar<-utly cool and uncoi.eerned exertions of 
voung ruen at the bar. A great connoisseur in matters says, .hat “ What is 
done under coneern and embarrassment is sui to be ill done and ihe Judge 
il have known tome) who can scowl on the early endeavours ef the youthful 
Advocate who has fortified himself with resolution, must be a man poor in 
the knowledge of human character, and, perhaps, still incie so in good feelings. 
Whilst, therefore, I shah ever cl erish these opinions, I bold m ■•eif bound to 
distinguish the arregant, noisy, shrdkw. rod oietaiorial Impudence of some, 
from the gentle, though firm and m imy, confidenec of others—t!,ey who bear 
the white banner of mod-pty, fringed with rep..li.tion. 

XLVII. All reasoning should be regT-ied as a philosophical process—its 
object being conviction by certain known and legitimate means. No one ought 
to be expected to be convinced by loud 'vordt—dogmatic assertions— 
assumption of sunerio.' knowledge—sarcasm—invective ;—but by gentleness, 
sound ideas, cau'.iou'-'y expressed —by smeeriL}'—by ardour without extravasa¬ 
tion. The minds ■ L? of those wc acidn , ■ le aj-' to be clobc 1, when 

the lungs are uppe i' .ad of logic; vth* imn.-iiiion i; rclh'd. on more than 

proof; and when s: ica .t. ai'd invective supply the place of delibrrate rcasoiiin?. 
}Iy resolution, iLoroibre, is to respect Courts, juriep.aiid counsel as assailable 
only through the ir:'’laai of logical and just reasoning; and by such appeals 
to the sympathies of our common nature, as are worthy, legitimate, well-timed 
and in good taste. 

XLVIII, The iL 'ncoess of many at the bar is owing to the fact that 
the.’r business is net 'tvrV picastire. Nothing can be more unfortunate than 
this state of mind. I' .e world is too full of penetration not to perceive it, 
i.nd much of our discoarieous manner to diems, to Courts, juries and counsel, 
has its source in this defect. I am, therefore, resolved to cultivate a passion 
for my profession ; or, after a re.;sonable exertion therein, without success, 
to abandon it. But I will previously bear in miiid that he who abandons any 
profession will scarcely find another to suit him; the defect is in himself; he 
has not performed his duty and has failed in resolutions, perhaps often made, to 
retrieve lost time, the want of which firmness can give no promise of success in 
any other vocation. 

XLIX. Avarice is one of the most dangerous and disgusting of vices. 
Fortunately its presence is oftener found in age than in youth ; for if it be seem as 
f.n early feature in our character, it is sure, in the course of a long life, to work 
a great mass of oppression, and to end in both intellectual and maral desolation. 
Avarice gradually originates every spedes of indirection. Its offspring is 
meanness ; and it contaminates every pure and honorable principle. It can 
consist v.ith honesty scarce for a moment without gaining the victory. Should 
the young practitioner, therefore, on the receipt of the first fruits of his exertions, 
perceive the slightesi. m n’festations of tliis vice, let him >/ w it as his most 
insidious nr-d deadly eiicmy. Unless he can then heartily i./} thoroughly 
eraf' -ate ic, he wijl fi:.d Limscif, perhaps slowiy, bat su' .ly, capable of 
; ■ofessioi!al~r!iean--and, finnily, o est acts, which, as they caimot long 
lie concealed, will render him consciox*. . . .e lo.ss of cli..racter ; make him callous 
to all the nice feelings ; and ukimately so degrade him that he consents to live 
upon arts, from which talents, acquirements and original integrity would certain- 
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ly havo rfseuedi him, had he at the very commencement, fortified himself wiihtliA 
resolution to reject all gains save those acquired Ly the most strictly honouulil! 

and professional means. I am, therefore, firmly resolved never to receive ffom 

any one a compensation not justly and honourably my due ; and if fairly recea^d 
to place on it no undue value ; to entertain no affection for money, fuiHienhaj 
as a means of obtaining the goods of life,—the art of usmi'miinry b;iiig quite 
as important for the avoidance of avarice, and the preservation of a pure 
character, as that of acquhwg it. 

With the aid of the foregoing resolutions, and the faithful adherence to the 

folloviing and last one, I hope to attain eminence in my profession, and to leave 
this world with a merited reputation of having lived an honest lawyer. 

L. Last Resolution. I will read the foregoing forty-nine r esolutions twice 
every year, during my professional life, 

CHAPTER 82. 

Objections by Counsels. 

If an advocate is overruled on .a point which appears to him to be impo'- 
tanl, he should insist upon a 5 '.ropcr icuod ii iiig kqil of tlu procc dings, h 
is very essential in appealable cases, if any objn tlifi i made on a particul-t 
point or a question or as to the ndm’ssibilily of evidence atnl t'K objection is 
disallowed, the counsel should get it iioled on the roeo.‘d. If Hic Court decln s 
to make a note of it, the better cour.c L I o file .an a,.pl.c a ion stating tho 
facts, for the Judge will then record .m order giving reasons for the advem 
ruling. 

Objections to questions should be mad.,. t the earliest onportuifity and the 
Court’s_ decision should be given tlun .u.d there. The objecting ru'^ 

state his reasons for the object ioi. Fiuln . lo o''jcct may rmouut to'va'v r. 
If evidence which is clearly inadmisoiblo, Ii.is tic< n iidmittf'i'' v ithout objictionj 
it can be challenged at a later stage. 8,'5 C. L. J. 473, Rut con<.ent or want cf 
objection to the wrong manner in which ri levant evidence should he brong'f 
on record disentitles a party from oLjceling in appeal. 88 M. 16i), 19 A. 76 
(P. C.) 

The Court may itself or on the applic'iion of a party take down any pf.rti- 
cular question and answer or any objection to any question (0. 18 , R. 10, Civil 
Procedure Code.) When a question is objected to and the Court allows it to be 
put, the Judge shall take down the question, the answer, the objection and the 
name of the person making it, together with the decision of the Court thereon 
(0.18, R. 11.) 

Cox says : “ Great keenness or perception and rediness of apprehension ate 
requisite to the performance of thia task. You will need to have the law of 
evidence at your fingers’ ends that if the question be an improper one, you may 
interpose instantly before the answer is given, to forbid the witness to reply, and 
then not only to make your objection to the Court, but to support it by reasons. 
And here let us warn you against the fault of making too frequent and too 
frivolous objections. Many inexperienced men appear to think, that by conti¬ 
nually carping at the questions put by the other side to the witness, they are 
proving to the audience how clever they are. But this is a mistake. Such an 
exhibition of captiousuess, whether affected or real, is offensive to the Court and 
to the jury. Nothing is more easy than to find opportunities for this sort of 
vanity, without starting objections actually untenable, because, in practice, a 
vast number of questions are put which in strictness are leading, and, tiierefore, if 
objected to, could not be permitted. But you should never object to a question 
as leading, merely because it is such, but when only it appears to you to be 
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I'kelv to have an effect injurious to your cause. And when you have occasion 
to make such an objection, do it good-temperedly, and as appealing to the better 
iadtJemeat of your opponent, whether he does not deem it to be an improper 
question ; nor address the objection to the Court in the first instance but to your 
adversary, and only if he presists in putting it should you cal! upon the Court to 
decide between you which is right. 

“ But it is not only again st improper leading questions you have to be upon 
the watch; there are many otherr still more objectionable, which it will be your 
duty, by an instant objection, to prevent. As soon as the words have fallen from 
your opponent’s lips and before the v/itness cm have time to answer, you must 
interpose first, with an exclamation to the witness, ‘Don’t answer that’, and then, 
turning to the Court, state what is your objection to the question, with your 
reasons for it. Your opponent will answer you. Then you will have the right of 
replying, and the Court will decide loctween you. 

<• There is perhaps, no part of the business of an advocate in which the fruits 
of experience ore more obvious than in this. If you watch closely the examina¬ 
tion of witnesses, in a trial where an t xpevienced advocate is on one side and an 
inexperienced one on the other, you will cee the practised man putting question 
after question, and eliciting facts mu.i, damaging to the other side which his 
adversary might have shut out by i prompt objection to them, but which he 
permits to pass without F’rolest, bcc I’.s, he is not sufiid.ntl/ practised in the 
law of evidence to discern their illeg di r on the instant, or so much master of it 
as to give reason for objection, even t..oii'jfli he may h.ive a sort of dim sense that 
the questions are wrong somclio'W, : ikI he protests agriust Icndi.ng quesdons, 
while he permits illegal questions destructive to his client to be put. ” Sse Cox’s 
Advocate. 


Objections to Q,iesl;ioxis in Cross-Examination. 

If an irrelevant matter is brought on the record, it is the duty of the counsel 
to object to the admission of irrelevant testimony. In criminal trials, omission 
to object or waiver cannot prevail, because an accused person can consent to 
nothing. The following decisions will illustrate the point:— 

If a Judge disallows a question, the Pleader should have the question and 
order disallowing it recorded, as such a refusal on the part of Judge is illegal. 
86 I. C. 468 ; 17 Cr. L. J. £00, 21 Cr. L. J. 8il. 

Some latitude should be allowed to a member of Bar, insisting in the con¬ 
duct of his case upon his question being taken down or his objections noted where 
the Court thinks the question inadmissible or the questions untenable. There 
ought to be a spirit of give and take between Bench and Bar in such 
matters and every little ioersistence ou the part of a Pleader should not be turned 
into the occasion of a criminal trial unless the Pleader’s conduct is so clearly 
vexatious as to lead to the inference that his intention is to insult or interrup t 
the Court. 6 Bom. L. R. 541 (543): 1 Cr. L. J. 612. 

An erroneous omission to obj ect to the admission of irrelevant testimony 
does not make it available as ground of judgment. 19 A. 76, 38 M. 160, 30 B. 
100,1921 P. 61. A ground of waiver cannot prevail in a criminal trial, 10 Bom. 
H. C. R. 497. A prisoner can consent to nothing. It is the duty of the Jarlge 
to see that accused is condemned on legal evidence. 9 Bom. H. C. R. 353, 2 C. 
28, 6 C. 83, 6 C. 96 (99), 20 C. 861, 128 1. C. 209 : 32 Cr. L. J. 91. Court can 
prevent the production of inadmissible evidence whether it is objected to ^ or not. 
11B. H, C. R. (Cr. C.) 44. The proper time is in the Court of first instance. 
12 W. R. 13, 12 W. R. 244, but where the accused, who had been examined as 
approver, had been committed to the Sessions for trial, the objection could be 
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rJ. . 1 :n aope'l for the first time, though it had not r .isz I h the groun i, 
J jOeil 1932 0,113,32 Cr. L. J. 91; 35 C. L. J ■*‘73. l: :s most desirahe 
txj,.t w tn a qU'.'stioa is disatilowed by a formal r s note of ihe rjl ij 

7.cu'd te r-corded by the Judge. 1988 R. 442 (446), 


CHAPTER 38. 


Demeanour of Witness- 


* To the advoEf te the demeanour of the witness is of the greatest inapo"- 
t-’C-, If he is cunniag, he will endeavour to conceal his true feeling?. Tae 
eve. the to; e of the voice and mouth are the best indexes to the state of mVJ 
cf a’witoess. A conmlsive twitching of the muscles of the mouth willoh’o 
le^ray agitation which the witness Wishes to conceal, wh-le the eye wll rjvja, 
rotLlns as its expression may be changed to suit the purpose of the wicaess. Ssf 
Ccx’s Advocate. 


^}em^a^. 9 U^ of witness in criminal trial is of utmost itap'"tujce. The law 
provides “^liat the Court will mike a note sf the demeanour of -he witness while 
ihe.'a.? ;'vi’-g evidence from tne W'tness-box. The eye and minner of giving 
. betravs a witness and a shrewed 1 -wver can ahv^^’s iind ut wh-“iiier he 


1 - 


jstru hiul witness or a false one. Demeanour of a wit ■■e ' 'nclcr eximina’ion 
i-n r'.n t import int test of his credibility. 39 A. 42G, 3"* 3. 3^ i, 1)33 P. C. iTO. 
When Ce quesiion is whether a witness is speaking the t.’ULh or not, light is 
tlirov n upon it by the demeanour of that witness in Lbe bon by the manner la 
which he answer's questions and by how he seems to be aiiectcd by the qaej- 
tiens th-.t ire put lo him anJ so o.a. ly22 P. C. 313 : 70 I. C 949 : 27 C. W. N. 
414. 


Relness of the eye of a person may be due o '*T 3 rul causes and iu the 
al.ier.ee of evide ice, it cumo. 03 n/id r'nc he is an iiv"! iil smoker of bhang. 
1923 Oudh -430 : S3 I. C. 143 : 1>3 3r. L J. 1281. There is lo art to find the mind s 
eorstruction in the face— Macbeth. 


A trial Judge in India has no: the same opportuai-y of observing the de- 
mc.-^our of a witness as a trial Judge in England. 39 A. 426. 

Few men are really good ac'ors, and there is a remarkable difference between 
the de meanour of a witness who is djicribiag a sCs,ae or occurrence which he 
acta.lly saw, an 1 that of a witness who repeats from msmory a story which has 
bc'^r. : :j h'm. In the case of former, his eyes are lit with intelligence, his 

feotur.s a,‘3 r..l in motion^ and hL hands make unconscious indicatioas. T n 
Utter>ib motionless or his fidgety and restless, his features are impassive, the 
pupil of 11 • eye is fixed, he gazes at empty space; he hurries on with his story 
lest he shcuid lose tue thread of it, and is impatient of interruption ; occasionally 
as he forgits '-he cue, he thrusts out his tongue and hurriedly withdraws it and 
the apple in his throat rises and as suddenly falls. Field’s Law of Evidence in 
Br. Ir.dir, 8th Ed., P. xxxiih 


^ we find a witnc's over-zealous on behalf of his party, exaggeratii;; 

circuiTiS*'anee3, s" swering without waiting to hear the question, for^jCUing fui-us 
where he would be op^u to contr?diction, minutely remembering other'?, wnich he 
knows.^ cannot be disputed reluctant in giving adverse testimony, replying 
eVuSiitfiy or flppantly, pretending not to hear the question for the p'urpose of 
gaining tune to conb'.aer the effect of his answer, affecting indifference or oite i 
%owu,g^ to God and protesting liis honesty—we have indications more or less 
insineenty and falsehood. On the other hand in the evidence of 
, 'fitness there is calmness and simplicity, a naturalness of manner, an 
un-ii<c.ed readiness and copiousness of detail, as weU in one part of the narrative 
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another ; and an evident disreg rd of either the facility or difiicu’ity of vinii- 
r*ion or dotection. Taylor on Evidence, 8th Ed , Vol. 1, S. 44, S. See 
Field’s Lev' of Evidence in Br. India, 8th Ed. pp. xxxiii-xxxiv. 

In connection with demeanour, it is very important to consider tie ability 
of the witness, as well as his intellectual capacity as his power of perception, 
judgment, memory and description. Beatham; p. 126, Field’s Law of Evidence 
in Br. India, 8th Ed. p. xxxv. The fact thataccused shortly after the crime was 
in agitated state of mind and pointed out places where weapons were discovered, 
mfllfps the crime highly probable. 1925 M. 574 (2): 26 Cr. L. J. 840. 
“While simplicity, minuteness and ease are natural accooipaniments of truth, 
the language of the witness coming to impose upon the jury is usinlly !aboui-d, 
cautious, and indistinct. See laylor. “ An over-forward and hasty zsM 
on the part of the witness in giving testimony which will benefit the prty wire; e 
witness he is, his exaggeration of circumstances, his reluctance in giving aJv&rse 
evidence, his slowness in answering, his evasive replies, his .affect.'.’ion of nor, 
hearing or not understanding the question fo.' the purpose of gain t l..'c to 
consider the effect of his answer ; precipit3.icy in answering without 7 .c.’g to 
hear or to understand the nature of the question; his inability to d t 1 any 
circumstances wherein, if his testimony were untrue, he would be open L con¬ 
tradiction, or his forwardness in minutely dcL.j,Hing those where he knows oon- 
tradietion to be impossible ; .an 1 affectation of iiiJifferenee are all, to a g ea cr 
or less extent, obvious m’'’'ks of insmeerity. On the other hand, his prom, icss 
and frankness in answering questions wituout regard to consequence., .a id 
specially his unhesitating readiness in stati.ig til the circumstances attending se 
transaction by which he opens a wide field for contradiction, if his testimony be 
false, are as well as numerous others of a similar nature, strong internal inJici- 
tions of his sincerity. Witnesses of a low gra le of intelligence, whm they testify 
falsely, disclose the'fact in various ways: hi ih'' voice, in a certain yicaal exp > 'ss- 
ion of the eyes, in a nervous nwisting about ill the witness-box, in an appuiit 
effort to recall to mind the exact wording of their story and especial'/ in the 
use of language not suited ta their situation in life. On the other hand, there 
is something about the manners of an honest bat ignorant witness that makes 
it at once manifest to an experienced lawyer that he is narrating only the things 
that he has actually seen and heard. The expression of the face changes with 
narrative as he recalls the scene to his mind ; he looks the examiner full in t iC 
face; his eye brightens as he recalls to mind the various incidents; lie uses 
gestures natural to a man in his station of life, an I suits them to the part ot the 
story he is narrating, and he tells his tale in his own accustomed language. ” See 
Wellman, p. 69. 

A truthful witness will usually feel what he says, his words will be accom¬ 
panied by action and gestures, he will be ready with his answers, and they will be 
of a less conventional and nicely-worded form than would be the case had he 
been tutored. The truthful witness, too, in his examination-in-chief will be 
seen to volunteer little bits of evidence, in addition to his answers to questions 
either by way of correction or addition. The lying witness, on the other hand, 
remains motionless, with his hands clasped before him, and he may constantly 
shuffle his feet, or shift, when standing, from one leg to the other. His eyes too 
when fixed on his examiner will bear less crafty look than when he faces his cross¬ 
examiner, if he regards his at all indeed, for this class of witness prefers to look, 
as if in search for some sort of support, to the pleader calling him and those around 
and beside the pleader. '• The lying witness seems ever in haste to finish his work 
and get out of the box. He lias probably been told to relate his story, and he 
either confines to this, or when that plan is not possible, he will look to his side to 
get bis story £rom him; and his answer will be rather less than more full, than 
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hJksmt “bTheIrt '^ jf |„ 

tion pat to him is a little out of the wa^ he interrupted. If the IJ. 

Advocacy ” by Morison, p. 114 . the less readily.” See 

Mason’s client make a certain ^lad previously 

Mason led the witness round to his statemenf on^ ■ ■ ^ based. Mr 

Th=- without warning he walked tn t^p *f j repeated verb-’+i-n^ 

S:>id in h’s high impas----- • * - Pointing sirai.rhf .f .u.L. 

coat p.cket 1” T. " 


ling he walked to theS "d IZLlT 

iv compute,/ by oStVrt t?” 


E*ce. 


to the ft. c 


, jjcL :> 'sce mar t 

* completely by surprise ^ip vV;:7“ 

)o.L-et indicated, Ld hli-Sd to'ti Jy drew a 

.' TVnTi/^ei -'j . J-We Tllfi IsiVy 


p-per from the do 

t:=Kv,c ahetx^ wordToFto/itari/^/^V-o to 


“lit. Mosc 
• ’ irotter , 
testi 


under tne sun did voti Vi s •• i > ? 

" ^Veli,” replied Mr ' t. T"' ’ “ 

i gave that 

t-.-ou^-i. <S«\’iej!mci-, p. 60. ^ the- .«t .1 ulJ again when aot 

Ir the witness is honest t *e i«« 

": h his fondife of life, ap/rort [F “‘‘WO besi:-h os is co.-.. n 

c.-r.tmll«bibittoia,So;Se Lri.“v"‘'“' .t" 

.3 :s repeating by rote a lessont.hScoS^ knd 

naT.nTni f signs of th“Tru^ u will find wan- 

nano^onous and expresses no emotion Hk 5 ? described. His voicMs 

r^La^s t.-'" when he maks^a se;3ed 

IS always inappropriate to his noM^tf f • word or thought. His lan3p 
something which Another? ^ be his 

suffice T^V^T oi the miter r' words 

kno^v+fi f you this sort of taught fpct: ’ ^single expression will often 

repeats ills lesson as he has 


t'bSfS ^ 

C..‘s Adv^,e-‘-' '^-o -“.s >-- 7 rSo&,rid;:aL^^ 

iilj VVbentwn 'nPT»S?/Mn.n _ • * 


or if during the trial he cmi°V ‘r“b^*°g come over his “‘ 

V 8 10 one point waves 
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and shuffles off to another, or if any person puts a question to him, is unable to 
return an answer : from the circumstances of such commotions they shall disting¬ 
uish the guilty party, 

[in) Fitz-James Stephen tells of a criminal tiial in Palis where the Judge of 
Instruction w.is called to the stand to testify whtthei' or not in his opinion, the 
accused was guilty. In response to an interrogation from the Court to that effect 
he unhesitatingly responded that he not only was of thit opinion but tli it he 
was certain of it. The prisoner’s counsd thcieupon, very natuially, inquiiod by 
virtue of what means he was so sure of the fact. To this the Judge of Instruc¬ 
tion naively replied “ I know it from bis generally villainous appearance.” 

“Now, perhaps the general Judge of Instruction was entirely right. Very 
probably he was ; but should any person attempt to offer such testimony before 
a tribunal governed by the English or Indian .system of the rules of practice .-ind 
procedure, he would assuredly be luuglud out of Couit, if not committed for 
contempt. However, in Paris, his solemn conclusion was received with due 
respect, recorded on the minutes, and given proper weight.” 4 Cr, L. J. (Jour,), 
p. 3. 

(iv) Doniel Web^^ter in an iinpoitant case oddresicd the Court ns follows with 
regard to the dsme. noiir of the witness :—T! c iifilac scs on lIi' pait of Llic j/io- 
secuilon have (.Citifitd h t the dr fciidanls, wl'in < iVLsled, '•i'lufc'lcd gic I 
f j'htioi and '''"r n ; pal . ov'. pcjad tli w 1 'C a «il d op, i! swnil slo ' i 
t.ci u\ipks. h 1. 1i hed iit r'llnesscs <1 C e iVCrid mf’, guiU, iuid lit y 
-’owstite ihe ci lUmJ nur-ic ' indubit ih Tin i umciil m n 1. 

ts it ibose whe n jO ' o ^ual v/aiit (f sense and sin. bd ty. lii Court of nisi 
it deserves iod«’n' I i contempt. Is there i»to(n> I'ml c n iptalc i!k In 
cr excite the blood, ' nu '■he c. ciousness of <:;uih V If tin defeiulcius v 
ill vjceut, wonli t'ly no r’i,cl iivlation at this uiijus' iccus ition ? If'Ij 
sa y cu nttempi o iiiodacD 1 dse cv I'oe against Ukui, wouh* I .ty not be mi;,. / '' 
Aid, L.ccing the nod >sc'on of sue ' \'dence, might they ncl ’*(' f\ir .uid alum 
And hove inJig o i, ond c \ and terror no powti ..u affect the hmiun 
countenance or tho 1 unm fran.e ? 

“ Miserable, miserable, indeed, is the reasoning which \ nild infer my man’s 
g'I't from his ai<ita'io', whai he fouid himself nccnci ('oi a heinous ohcncc ; 
when he saw evidence which he mi;lit know to be false .u i fraii'uleiil, brought 
against him, when his house was filled, from the girr’'» the c'll ir, by those 
whom he might esteem us fake witnesse-j; and when he hiin>elf, i'lsl'.ad of beinrF 
at liberty to observe their conduct and watch their motions, was a prisoiur in close 
custody in his own house with the fists of a catch-poll clenched upon his throat. ” 

(o) The judgment of a witness’s manner is not unfrcquenlly formed by a 
contrast between a cool and steady narration, and a fluttering hesitation ; this 
judgment may, however, often be fallacious, for a witness who has prepared his 
story, may have sufficiently arranged the particulars of it in his mind, while 
anocher who has had an opportunicy of contradicting it, if false, is surprised 
and confounded by the unexpected statement. In a case where I had an 
opportunity of knowing the real facts, I have seen a witness give a steady and 
collected representation of a supposed conversation In a peifectly simple and 
unaffected manner ; the opposite witness, when suddenly interrogated as to the 
existence of such a coversation, began with, ' Not that 1 recollect, I do not 
believe it, upon my honour ’,; and a great many other exclamations in such a 
confused suspicious manner, that even those who, from th ir private, knowledge, 
had the most indisputable confidence of the veracity-with whicli he tcl f them 
upon coming out of Court, that there was not a syllable of tiuLh ii. the 
conversation related, perfectly acquiesced in the propriety of a decision founded 
upon the opinion of his falsehood. 
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to tht p^pose of AftSS’Mitoftt ? “"fJWitoble 

that of the guilty liif he state “nlTe ofZ,'! •>"*>« S 

£ to 

& clouded and insolent loot T Iioqt*/! 4-i» *i ^ beheldj^ on the contrarv 

but which, like the look 

answered,‘Yes, I dare.' I viewed forced Le 

5 -K f^P^rticularly the undecBe^ Sep L L th 

described the solemnity of an o'lth 'tt th-f ^ moment when I awfully 

h^ the domcast look, the manner of stendinofrfth'‘be 
aslomsned, ten, penetrating, warn iI™ loot fa \ T ““e open, 

fans ! and will thou swe .5 !' I «w IhS l^n 'lotj 

vlrottesley pp. i 8 . 2 fi. ^ I felt guilt and innocence. See 

CHAPTER 84 

0 UM^tily Obtain Explanations in Orost.tfzan.lnnti 

The sound rule in cross-ftTam;,, *• • ‘-’i^'^So-juXaminatlon 

you nave scored a point, do not pre^ the w>victory.” When 
the witness for an explanation resSno*! further. When you aS 

made, ..e will always try to wfipole fut or foolish statement he has 

may m vent at the spur of momfet ft ^bich he 

if* there, when a favouSbTe answS hi the witness 

ckef uifficirity is that counsd canupt But the 

spon nneonsly, puts the question ° hL <? once, I should say 

g to^L °ij'"a?'hr F 

Jbe witness iumiediatelv reah'Jf ‘here was no 

S'ar^”S.S to* to 

If Estfid to cxnl * Vi 
chaapp 

a“;ti*iFST 

Fepuruhimsdf. -toamstanoB f<| whi*huSlfft^*^J 
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It ought abrA’-e all things to be remembered by the advocate that when he 
has succeeded in making a point he should leave it alone until his turn comes 
to address the jury upon it. 

If a dishonest witness has inadvertently made an admission injurious to 
himself, and, by the counsel’s dwelling upon ic, becomes aware of it, he will try 
to mend his mistctke, if he is given the oppoituiiity to do so. The safest course 
is to allow him no such occasion. 


Illustrations 

(i) In a case of murder, to which the defence of insanity was set up, a 
medical witness railed on the part of the accused swore that in his judgment 
the accused at the lime he killed the deceased was aiTec^ed with a homicidal 
mania, and was urged to the act by an irresistible Impulse. The Judge, 
dissstisfied with this, fir it put to the witness some questions on other subjects, 
and then asked him, “ Do you think the accused would li.ive ac'^ed ns he did, if 
a poheeman had been p’-esent ?” to which the witness at once answered in the 
negative; on which t!ic Judge remarked. “Your dcfiiiilion of irresistible 
impulse then must be an impulse irresistible at all times except when a policeman 
is presmt. ” See Best on Evidence, p. 611. 

(ii) No doubt there is some degree of fascination in solving a mystry, bu. 
when you find that the explanation of it is immensely to your dis idvantage, you 
will not quite so much enjoy the quiet smile of your opponet when he linds that 
you h ive cleared up something’which he could not, and which he had purposely 
left for the exercise of vour ingenuity snd f- rtility of inquiry. If you don’t 
know whether the ice will bear, you had better not venture on it. ' See Harris’ 
Hints on Advocacy, p. 59. 

This was a Cross-examination of an intelligent police constable. 

Q. “ Had you any reason, constable, for arresting the prisoner as you did 
for suspecting him, in fact ? ” 

That was the straightforward way of putting it. Judge likes straightfoiward- 
ness—Jury admires the young counsel’s jaunty manner, and the police constabl: 
likes to bo dealt with without any attempt to circumvent him. But that is a very 
dangeorus question for the accused. It would cost him hia liberly. 

Q. “ Why did you suspect him ? ” asked counsel. 

A. “ I knew he was one ' f the worst thieves we got. ” 

Mark the impression that the question and the answer should have made 
upon the jury, flow any answer to such a question would benefit the accused, 
it is impossible to know. See Harris’ Introduction wii. 

(lit) An alibi was set up iu a charge of murder. 

It was alleged that the prisoner had slept, on the night of the murder, in a 
cottage a great many miles away from the scene, and that he was in bed by a 
certain hour. 

The tenant of the cottage with whom the prisoner lodged was called by the 
Crown aud said that the prisioner was not at home on the particular night. It 
was considered advisable to break her down in cross-examination, which was to 
this effect:— 

Q. “ How do you say he did not come home that night ” ? A. “ Because 
I sat up ”. 

Q “ But might he not have come in and you not have heard him ? 

A, *' He could not, ” 
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Q. ‘‘ lo’j m-gh'i Iiave been a’leep ’’ ? A. I was not ''sl'^^'p. ” 

Q. “ Hew !o:]g did you sib up without poing to asjeep ? ” A ‘ 
fou! o'clork ia the morning. ” 

Q. “ How do you know he did not come in while you were -a >. 
A. *• Ber'ame I looked in his bedroom to see if he had been in a; d his k ' 
EOT rsk-i: in. ” had 

There was nothing more +o be asked. Counsel for the accused could nnf u 
espec-ed t' gain ‘■nything by these explar.etions. 

‘ ‘t) Ir 9 ease of murder a witness was pressed in the fnilowinfr marir... 

bdonged.""’^ ^'"-^"^J^^itscxthedccerS 

A. ®YeMV=:e“^-yrUf.i:rw?r’ 

Q. “ How do you know her ? ” A, “ By her fen)nr ? ” 

Sentence*: Death. 

Ina case of murder, in which T witn-ss hncl ‘ivom tn i-.. i j 

deceased by certain work which he had done to the dre'es ir which 

clad, the question was asked. ^ ^as 

o' «• dressmakers sew pretty much alike ? ” A. “ Y^s ” 

H. How. then, can you s.ay this work is v ■nr-’ » ? ' 

A. “ Because I knew my work ft om every body” clse’s;. » 

is that leads^so ^’iscimtion 

that?” “Whydo^maS^tSt?” witnessHow Jo you know 

“ How ? ” « Why ? ” “ Wherefore ” 9 \VU f • 

W"” oo: ^ 'ki ;v; -v, ':,oK. 


Do Not Cross-Examine as to Give r ■ Tim i 
A . Re-ExaminSioV' 

A cress-exammer should always cir-rravent ; wii n • 
Jholes s:nu!d be left for the L™!u wi ncs: m m 


"’a - •■tiial 


loopholes should be left frie S^^ ^ ty llv.t .>o 

by tie opposing counsel. He should Vnr re exnnina'k'i 

such a manner which will be easily cleid in rtex^mi/Xor^.*^ 

i3o liOt cross-csflrniDe in cnnii o 

damaging re-examination. «• SometimS^'+r' ’• ' airJ 

examination a large and effective re-examiW°^^^^ ('pcnl.g in cio^ ,- 

See Hams, p, 107. xamination may g.im aJmilLauce.” 

By an inadvertent a-jektinn in . 

which may be fatal to your case ^''^ss-examination you may get un answer 
. (i) Suppose the question 

it gives the following evidenre ^ legatee uriL'cr 

will, I saw him writing i; and I r id if tesLitur mokiii!? 

pouuds by t and my two brothers wer-lfl f '^^'',^'''1*-'' T 'Vus b ft .n li-or '.nd 

pontile accuracy of his witness’s mprlf * ‘ ^ d mended 

or upon that coopted witn his 
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credibility. P! vi'itilf’s coui.sel i. desirous of showing th.Tl on the day the will 
vr'is made tlu-wii.iess went for '1 doctor and told him, ai that time, the contents 
c'fwill. If''I' ■'t ‘h'l" I' '’Id be uiven, a.id .t were identicil wkh that ra ide 
n the wilness b >x ye.v s. b . it is clear tlvR it would go ,i 1 ng way to establish 
liesccu’-acy of t'o vii e^ ’ meiiiory as well as his credibility. But it is not 
admissible as evidenee in-'' i ‘f. A question, however, in cross-examination would 
admit every word. 

Nor doe*' the diinge cense when this witness leaves the box. The doctor, a 
witness to th” wil’, in\y b. c Heel, lie rmy not have read it, but .in inadvertent 
question may n ■s’lL hi n tr> u .y wh it Llic Last witness told him on the occasion 
i: qu<’stio'i. Nen ir..’ lli Is on Aivooacy 11th Ed,, p. 4S, 

^ii) This wi or e wh. ^ tlir- vilidity of a will w.is in dispute. 

On the 0 c > o. li" was allo'^id to have been perfectly capable, 

on the otlicr ,.s d do lly ne.i i.Me, of mid f-,L inJing wlnt he w.is doi ig. 

One wiLa''S. ill n iind drn 'htforw ird nnnner, decl vred it to be hi opiii.oii 
thatthetest tor wa- of sunn i inia.j, niemory and unde standing. 

Q. “Ibel'i" ’ you vVl'ic fel.ded to Ih''* lest.itor, were you not ? ” “I 
was. ” 

Q. “ Ncarh' )'rlal..d ! A. “ Yes. ” 

Q. “ And wo tl 1 you ' a e i.i mlcresl i'l Llii' will, if sUblMied ” 

No objrcliou sroins to have licca ikcn 0) this cpiesliin, which was very 
like riving i‘vid('n(’c tis lo the contents of a document which w.aj nut y"t read. 
A, “ Yes. ” 

Q. “ Would yo'i t iko ns much ns ten thousand pounds if the will were estab¬ 
lished ? ” A. “ 1 should, ” S'lid the witness. 

If m liters could Irivc rera lined here all would have been well; but the coun¬ 
sel on the other side asked in re-ex imi latioii : — 

Q, “ Have jmu made .1 c.deuLition as to wh.it you would be entitled to in 
the event of an iuti st.sey ? ” A, '* 1 nave, ” 

Q. “ What would it he ? ” A. “ As ncxL-of-kiii I sIioiuJ he entitled to 
fifty thousand p. uiuls. ” Set' Harris’ Units on Advocacy. 

(in) The following further illustr.iLiou is given in IlatTis’ Illuatr.itions on 
Advocacy : — 

“ Ask him, ” su’d a innicy-le iding pliinalT in a bill of cxclurige case, 
“ whether he is not a Jew, ” 

“ V/l>'it dor-J th ,1 'U'llo') f ” sidil tiic connsel. 

" It will in'-'judicc the jury ngaiusf hlin, ” ilic pLiintilf rcp!i-id. 

“ But you 1 ’ c a Jew, bir ! ” 

“ Yes ; Iml .he jury dou'[ know that. I am not a witnciss.This is the 
spirit in which couusH .irc'd i u inslruetc'l to cross•''.'cvmiiic '■ to the credit of a 
witness ” The'■.-c'tc'.i mi‘lake you Atu ni.ilvC IS to icL yuur Client uie'at the 
mode in winch y )ur eISC 1 h) lie einducted. Either U’-. yo r owa julgnci.i, or 
resign voiir diili ‘s to iii > I in Is of tli • ^ uiJ nnu wli i Woui! h ive miac of your 
judgmigt in the mul ill’, il .ins’ Idudra'uoai i i Advocacy, pp. lOi—110. 

(ui) “ .Suppose a couvi'i'sation lo luve tiikea pi ice which is not .ul n'.jsible 
as evidcncc-in-c!i'cf, but which, if nlmitlcd, may icive the clT el of prcjudiniig 
the Jury, or of iii)rodu"iug in dler otherwise in\le/aiit, bulwliicli, neverthelc.ss, 
may, in some degree, in(lucn''e th dr minds, it would be the height of folly to 
put a quesliou which Wviahi admit it in ic-w.A.uiiiulion. In a reccut case a 
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1 ;C 4 


pUintiff fued for »eT;Teil sums of m _r'V 2; s f 
of five Years. Tlic justice of the c> . to c 
dispute’ The had adva:.ce*i ej 


vroci 


Jefcudaiit oui ■- 

J1 of in rOVoYli.’l .a IS K.3 

\7'nthcr iie iuhI d c>T'■v.s o 

0 '.f-stioi, ;'srl-ethe'1 1 ha ' been paid - i +’ i '3? adrailied to ..ay, ' 
v-’T.ced was ano her The accounts were of the 'ooseot pussio ; kiu . 
h.=Ve it was obvious that a trifling circu.ustanc^s might influ.eiice the minds of the 
Jurv. It is vr\y im. 5 ortant on the one side to get in evidence for the purpose of 
irflueiicing them and makkOg them believe that all the moneys had been advanced 
and we-e unpa’d, it was equally the duty f f the defendant, who believed he had 
not received s me nnd had paid the remainder (a certain sum having b.-cn paid 
into Court), to shut out all that was not strictly in tl'.e nc^nre of evid nco. “ You 
clfim,” the defendant saj's, “certain sum,3 v/Lich I say J do ’'ot owe. 
Prove it. And I shall keep you to the priciest preef tlml the laws of evidence 

recirre. I sh.sll take every .“idvautage in redsHig whnt I belicv.* to be oi'.her a 

mi taken or an unjust claim. ” This he was legally ontiOed to do. 


2 >qw, it happen'd in this case (which was tried before LIv. Justice Denman) 
tha tile plaintiff had either kept no nrcount books or bad lo ,t ii'ero. He rl ■- 
pended upon his memory for the p’lrMculars of the various iiums said to have 
bee;' lent ar.d for the dotes, whicii vire not only at wide intervals but rlso meny 
of them. Iona ago In c-xaraiiiation-in-chief, he was nsked if he had an Lceount 
He said “Yes.” “Made when?” “Some time ago.” “How made?" 
“ From memoranda which were not in Code. ” The account therefore was ob¬ 
jected to. 

Now it was quite possible, if that account had been placed befon the Jury, 
it mi-rht have wro.igly influenced their minds and it was right to shut it out, 
Ih,- plaintiff was thrown, therefore, upon the resources of his memory, and with 
regard to two items only he was tolerably clear. In cross-examination he 
was asked “ Have you any account or memorandum showing the several sums 
claimed ? ” 


A. “ Yes ” and he produced the copy of his account. 

Q. “ lu what sums was it advanced ? ” 

Plaintiff looked at his document and said, “ Two sums of twenty-five pounds 
each. ” Here he was stopped from reading from his memorandum. Plaintiff’s 
counsel then claimed that tbs document was in and should be showii to Jury. 
Th. Judge held that no questions had been asked regarding its contents. 

It is thus seen that one question made that evidence, which, by no possibility 
could have been so made by the otlier side. See Harris’ Hints on Advocacy, pp. 
45—i7. 


CHAPTER 36. 

As to Adultery or Criminal Intimacy. 

It is most difficult and almost impossible for the cross-examiner to make a 
woman admit that she has committed adultery. But a skilful cress-examiner 
can bring out cerlain circumstances from which it can be inferred almost con¬ 
clusively that she has committed adultery. 

In a husbaiii s suit for divorce on the ground of adultery, Vice-Chancellor 
Blake of the Onl irio Court of Chancery said : “ A wife who has been accused 
oi u?ifiithfulness to her husband will, I fear, go almost any length to negative 
suea a caarge. Tne crime is one which at all times the parties are too apt to 
aeny; it hij been sj at ail events from the days of Solomon : ‘Such is the way 
ofaaaduherous womau;sh3eartth,aud wipeth her mouth, and saith I have 
done no wickedness, Tnc heiaou3ne»s of the crime, the breach which it is 
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almo t su'e to cause betuc“^'! the liusbi'id and wife, the iniiry i chilirtn, 
'he cha^rcce cast upon .•'laiVes si d f-iends, the loss oi -ei 1 sundini'comb' • 
to lee ! ^nc placed in this ic ■i''ible poulioM to ins’.'C a’>' -'i1''Ti‘n, wli'ch m ly 

Lave i’e effect of frceiii;? her from t',o iinpe. (husr c,i .unity. he ..camitioa 
made is so disgraceful in its characU.- and so ilir in ks revuts Ihcit one feels 
lustififd in adding almost any other sin to it, in order io fi\ e one’s self from the 
punishment so much dreaded and to escape detection. ” 22 Grant Ch. (U. C.) 
S22, 357. 

Illustration s. 

(i) The witness was a lady. She was extremely prei ty, and it must have 
gone to the heart of any one to question her as to alleged lapses from tfie paths 
of virtue. It was one of the few occasions when the eminent counsel, Mr. Carson, 
was not successful. He asked her question after question, all bivirmg upon the 
point, and he did not trouble to wrap up his quedi'^.ib in hvcndci’—he never 
uoes. But to all his questions she replied quickly, briiiiy, i.ini e. d'ingly pre¬ 
facing each answer with “ No or Yis, Mr. v.’iM'ii, ” as he then w.is The cross- 
examination lasted all day, and at C . end ''il the la’"ycr was ns deadly quiet 
as ever, and the witness ev.m more pleasant .m-l altraelive than she was in 
the morning. I give an example of tins iuterc.'.thig discussion. 

“ Do you think, Madam, ” he asked, “ it was right of you to allow Mr. X to 
take off his boots in your room ? ” 

A. “ Certainly, Mr. Carson. Tliey were wet 

Q. “ But, Madam, consider, Mr. X was .a married m.an ? ” 

A. “ I know that, but what diirerence did that make to his feet. ” 

Q. “ Madam, you arc trilling with the Court! ” 

A. “ No, no, Mr’ Carson ; please don’t S'jy such unkind things. ” 

Q. “ Madam, I will again iisk you lo remember that Mr. X was a married 
man and you were a single woman. " 

A. “ J know all that, Mr, Carson, but I cannot see what that has to do with 
Mr. X’s boots. ” 

In the end, despite on unfavourable summming up, the l-idy won. 20 
M. L. J. Jr. 22.3, 224i. 

(it) In a suit for damages for breach of promise of m irrin'ge by a 
beautiful Spanish womuji against Juinea del Valle, the plaintilf sought to 
prove that she was quite innocent at a babe and that she had been 
wronged by the defendant who aeduced her under a promise to marry her and, 
therefore, brought a suit for the recovery of .50,000 pounds as damages for 
seduction and breach of promise of marriage. The portion of cross-examioa- 
tion of plaiutilV in wJjieh the counsel for the defence, Mr. Choate, tried to 
prove that she was a willing party and that she was kept in a house belonging 
to the defendaut where there ^serc some children and attendants, is given 
below : 

Q: “Now, I understand that until the end of the first week of your 
stay at Mr. d<l Valle's hou .o in i’ughkeepsie, that is until this Cth of June 
which you have spoken about, and from the 14th of Jaimary when you 
first made Mr, del Valle’s aetpjHintanec, he was utuformly kind and courteous ? ” 
A. “ Always.” 

Q. “ And there was not the least symptom of inoprooriety in his conduct 
towards you ? ” A. N''ver, Sir. He never olfcrcd me the slightest indignity 
on any occasion.” 

Q. “ And no approach towards impropriety on his part ? ” A. “ Never. 
Not on any single occasion. Not a breach of it.” 
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Q. ‘As to this oecurreHce of the GlhJun?, I nnrlerstand vtj ^ 
t-.t fiter bre.kf:st you wet up to your roo.n ai.d Ijy ” A ®»r 

G Z, • n. I 

, I U'rl‘stmc’ yri. say Ih.U, tlut wis your uaualh it^» 

habir-’ ^ Sunday 

A youluivo brcakf.st on thaSuadav?” 

A. “ At eleven o'clo.-k m the morning.” “^uauay t 

Q. “ How do you nx the date ? ” A. “ i think it is p day in a woms.’c 
life tnat she can never forget ” ^ ^ woman s 

Sunday in Pouphkcppsie ? ” A. «l 
Q* ‘"'J-'-oyere the members of the household at dmt limp n iSof i o 

\tho were there besides youiself and Mr. del V.dle ’ ” A “ Tiin-P* « * ^ 
younger chulreu. Mr. Alvarez, and the servants ” ' ^ere two 

Q. “How m-’ny servants were there?” A. ‘‘Thcr* w>i;-» c 
servunts.” ■‘■ 1101 ^, wore sevin 

Q. *’ And where was vour room ? ” A ‘'Mvmnm tttic ’ 
vr-ta c hLi 1, end ilr. del Valle’s aad toe' clultaS and Lxt U “ 

ana tne two yonngci children—all the children, in ract.” ' “™' 

■■‘-“‘"8?” A. ..The 

Q. “What time was it yon Snished breakfast*” A ■■ Aho„i i, ic , 
eleven or a quer er to twelve, perhaps twelve o’eiS,' I do not rtrnbcr'” 

ro.n.1” A^’llXlefStei;” breakfast old yon g, to yonr 

Q. “ Did you go alone ? ” A. “ I did.” 

Q, “ What did vou do 9” a ti t i * , , 

the children downstairs Thev wer^ bed reading. I could hear 

tney went away from the house wilhtL nw^^^^^^^ I hv.rd their voices as 

in my book\Td I MmmenSo^JeS’’ ^ ^ i'ltcrested 

pLca^pon it M^^de?Va ]*'■'; took your 

iiim yesterday ? ” A. “I did.'" accomphsticd WiUt you chir,,ed upon 

ti 'uy arisea whm'liearttp*,’^ ” A. ‘‘I was not. k had pip¬ 
it not ’ ■' A. “ifdid opened into the centre of the house, did 

-oiA” A." -“iSnorsX’X' S;s- 

„j?aJ‘'““’‘'''™=“‘””“'i-y.w.slt„otr’ A. “Itw.,. Vl,on.va 

•t- “ Were the wind iWs open ? ■' A. “V.. ” 

Q. You S.W him eater .. j ^id,1. 
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rise. 


Q. “ And were vou lyii'g unon the bod ?” A. '* I was. 
q’ “Did you ]:ct up from the b^d ? ” A. “I just .iltcmptcd to 

J) 

Q. “ Who prevenle.’ you?” A. “He c me ovtr to me h.d si't down 
on the f>id'=‘ of the b-d.” 

Q. “Did he shut the door ?” A. “He did.” 

Q “While h" was doit g so did yos attempt to rise ? ” A. “ 1 di.. 
q’ v/’iy didn’t you rise ? ” A. “ Because, I cou^d no'. He cam 5 over 

tome ’beforei'h d prrtinlly risen.” . . , v 

0 “Doveumeanto say that in the lime of his comu.g and presenting 
himsdf and onening .mul sliutling Ih- door, there was mil t me lor you to 

sprirs up from the bed ? ” , r i- t i 1 

4 “ There was not, heeuuse he was fdready half in the mom h* k.r > . v'ard 

that he was in. I was erg .god iu readi ig .-t the Ume and he h^l op n ‘ I Mie d.or 

very softly, ” _ , ^ , i u 4 

Q, Wiis there time for you to be^in lo start from Uie bccl . 

“ Well, 1 do not know. I did nol study the lime. ” 

Q. “ How loiip was he in your icom that murniiig ? ” 

A “ I cat not say exactly. ” . 

Q. “You can say whelher he was there an hour, or two uours or h 1 an 

hour.” „ 

A. “ Well, he was there about an hour. 

Q. “ Did you make an outcry wbil he was in the room . 

A. “ No, I did not scream.” tj-i 1 . h * 

Q. - DM T.ot attempt to so«ar», did you ? ” A. - No, I did not aUc.ni.t 

to scream, I remonstrated with him. 

Q, “ Did you speak in a loud voice ? ” , , i 1 4 u 

A. “Well, not to be heard all over the house, but if anybody had been in 

the room he would have heard me. ” ,. „ » 

Q. .•Kdvoi.spoeklott?” A. ■■ Loteer than I am r.peak,r.ir now. 

Q. ■■ You' did not make any effort to make yourseh herd by anybody in 

the house, or outside." x.. 1 1 ■ 

A. “No, I was not afraid of Mr. del Vtille. I did not think he came im.o 

mv room to murder me, nor to hurt me. 

“ Q. “You found out, according to your s«-ory, w.iat he did come for, after 
a while, didn’t vou ? ” A, ” Yes. a n v » 

Q. “And before he accomplished his purpose? A. Yes 

Q. “ Now, didn’t you speak in a low voice t.^en . A. Weil, perhaps I 

“Well, did you?” A. “ I think I did. ” 

Q. “ Well, did you sersara out ? ” A. “ I did not. 

Q. “Did you call out ? ” A. “I did not. 

Q. “ Did you speak loud enough to be heard by any of tae servants b'-low, 
or anybody in fie hill or on fie verandah ? A “ I d-d .lol ihink myoodj 

could have h.ard me. ” ,, » 

Q. “ Why didn’t you cry out ? ” A. “ Beeanse he told me not to. 

Q, “ Oh, he told you not to ? ” A. “ Ycr.” 

Q. “ Then it was a spirit obedience to him ? ” A. JnsL ns you 

to look upon it, ” 
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Q. “Just as I please to look upon it ? Well, I look upon it so. Now you 
say that you do not think he had any evil purpose when he cams into the room ? ” 
A. “ No, I cannot believe ne had. ” 

Q. ‘‘ Ar’d you do not think so now ? ” A, “ Oh, 1 do thing so now, 
certainly. ” 

Q. “ You did not think so then ? ” A. “ No, I did not when he entered 
the rcom. ” 

Q. “ There was nothing indicating an evil purpose on his part ? ” 

A. *’ No, I do not think so. ” 

Q. “ How long had he been there before there was anylhink on his part 
that indicated to you an evil intent ? ” A. “ About fifteen minutes.” 

Q. “ Before you had the least idea of any evil intent on his part ? ” A. 

“ Well, I did not then think he had any evil intent. ” 

Q. “ Wsre you fully dressed that morning ?A. “ Fully dressed.” 

Q. “Andfully dressed when he came into the room?” A. “ Fully dr'^-tsed.” 
Q. “ Just as you had been at breakfast ? ” A. “ Just the very same. ” 

Q. “ You were lying on the bed. Where was he ? ” A. “ He waa also 
on the bed. ” 

Q. “ Sitting by. your side ?A. “Yes.” 

Q. “ And you and h« were engaged in conversation, were you ?” A. “ We 
were. ” 

Q. “ Some time during that hour you became partly undressed, I suppose. 
When was that ? ” A. “ How do you know I became partly undressed ? *” 

Q. “ I judge so from what you have stated. I beg your pardon. Do you, 
or did you not ? ” A. “ No, I did not become undressed. Merely Mr. del 7alle 
took my belt off. I had a wrapper on. I had a black silk belt.” 

Q. “ You had a belt ? How was that secured ? ” A. “ Just merely by 
hook and eye. It was a black silk ribbon belt. " 

Q. “ And that became unhooked ? ” 

A. “ It did not become unhooked ; Mr. del Valle unhooked it. ” 

Q. ^ What was it you did when he unhooked the belt ? Did you cry out ? ” 
A. “ No I did not cry out. I told you I made no outcry whatever. ” 

* * * * 

Q. “ In those visits to Solari’s (Hotel) you spoke of the other day, did you 
always have a private room, no one being present but yourselves and the 
waiter 1 ” A. “ We did have a private room. ” 

Q. “ Did you always have the same room ? ” A. “ No, not always. ” 

Q. How many different private rooms should you think you had at 

Solan’s ? ” A. “ I cannot tell you how many different ones,—perhaps two or 
three.” > r r 

Q. “ Was Mr. del Valle’s demeanour to you on such occasions the same as it 
was when you were in your mother’s house and iu the street, and in public places 
like the opera and matinees ? ” 

A. “ Always the same in a private room as he was at home when my 
mother was not thOTe. He used to kiss me frequently, but he never kissed me 
at matmees, nor did be kiss me in the street. Our intercourse and behaviour, 
therefore, must have been different. ” 

Q. “ Otherwise it was the same ? ” A. “ Always most respectful. ” 

“ As to his kisses, of course, you made no objection ? ” A. “ None 
till* 
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" How long were these interviews at Solari’s—these meetings when you 
went there and had a private room generally ? ” A. “ They varied in length. 
Sometimes we arrived there at two o’clock and remained until four, sometimes we 
arrived there a litle earlier. ” 

Q, « About a couple of hours ? ” A. •' Two or three hours. ” 

Q. “ What were you doing all that time ? " A. “ We were eating. ” 

Q. “ What, eating all the time ? ” A. “ Eating all the time. ” 

Q. “ Two hours eating ! Well, you must have grown fat during that 
period?” A. “ Well, perhaps you eat much quicker than I do. ” 

Q. “ You think you ate all the time ? 

A. “ Well, I do not say we gormandized continually. ” 

Q. “ But pretty constantly eating ; that was the only business ? ” 

A. “ First we had our dinner, and then there was a digression of about 
lalf <an hour before we called for dessert. That perhaps took up another 
lour." 

Q. During that ‘digression’ what did you generally do ? ” A. “ We used 
;o talk. ” 

After deliberating for 26 hours the Jury returned a verdict in favour of the 
daintiif and assessed the damages at 50 pounds. See Wellman, pp, 112 to 289. 

* * * * 

(i») I was conducting a murder case. The facts were as follows:—A young 
lhamar (shoe-maker), 21 years of age, was put on trial before the Session Court, 
o a charge of murdering his uncle with a knife. The deceased sustained as many 
a 20 injuries on h's head, neck and shoulder. The deceased had two wives, one 
ged 50, and the other aged 27. Both were real sisters. 

The story for the prosecution was that on a dark summer night, the deceased 
nd the junior wife were sleeping in the courtyard of the house while the senior 
nfe was sleeping outside the enclosure. It was stated that the accused came 
rmed with knife and gave a number of blows to the deceased, who was lying on 
is charpoy. The junior wife raised a hue and cry, whereupon her sister came in 
nd the accused made good his escape. The deceased died almost instantaneously, 
.pparently there was no motive for the two aunts to implicate the accused, 
loth the women had given evidence in the Court of the Committing Magistrate 
i a clear and lucid manner. Their version was corroborated by some other 
icnesses who deposed about having seen the accused coming out of the house 
ith a knife in hisjhands, at about 3 a. m. on the night of the occurrence. The 
reused who was an ignorant villager could not hit at the motive for implicating 
im, although he vehemently pleaded that he was quite innocent of the charge, 
n being pressed as to the reason why he was being implicated, the accused just 
inted to the counsel that the junior wife had some illicit connection with one 
angal Singh Charaar and the accused used to remonstrate with her to discon- 
nue the said illicit connections. The senior wife was called to witness-box, 
lie gave the evidence as narrated above and was quite positive in her statement 
lat the accused was the real murderer. Her cross-examination proceeded as 
illows:— 

Q. “ How many Chamars are living in your village ?” 

A, “ Fifteen families are residing in our village.” 

Q. Is there any friction or dispute among the Chamor families ? ” 

. "No.” 

Q. " Are they living amicably and does the spirit of friendship prevail 
nong them ?” A. “ Yes.” 
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A. “ Yes.” 
other Clutnars ?” 


A. “ About ten 


Q. “Do the Chamars of your villaffe attpnil rkfv,z»,> 
other ceremonial occasions ?” A. “ Yes.” ^ •TfiS'i'riages and 

Q. “ Do they give gifts to each other on such occasions ?’ 

A. “No'”^° Chamar women observe purdah from 

“Ye^” Chamar women talk to the other Chamars freely ?” ^ 

Q. “ Is the junior wife your real sister ?” A. “ Yes.” 
year?'affo!^^° married to your husband?” 

Q. “ How long have you been living in this village ?” 

. “For the last 26 years, when I was married to the deceased.” 

«. Does your sister talk with Mangal Singh Chamar ?” 

MaBSsffftamLrdtu" “S'”"-* * 0 ahu=e 

kaAJTs 'zi chSLfj 

your sister does not speak to Maneal Sinsh K fi® i„. 1 ?i 7“^ 

Iter S' r 

toU,IurS,to7X‘crSS^m1?£r 

The witness reah'zed her shaky position and said 

™ house very 

sister (lie juBioi wife) talks k”'”'®*'** “'i'* “'''P' 

Md deeps ™7'^7^ns"“°DoJ“hes?''7t? "““ha'.ot nisMs witli you 
or both?” a/“ Both in summer and winter.”^® mghts m summer or winter 

n I ^^’^se ?” A. “ Only one, ” 

Qr And you all sleep in that room,” A. “ Yes ” 

o' Singh used to sleep in the same room ?” A. “ Yes.” 

StoglChataa^ted^o%‘’k'’y™to"?i?." 

A. » About 10 to 15 days in a month.” 

o' ct an3rthing for his food ?” A. “ No.” 

Q- Did he bring some presents ?” A. " Yes ” 

A. S't “ ha used to give these presents to you and your sister V 

"Atater” °“ *'*' “* ‘he 

Q. “Is Mangal Smghmarried?” A. “No.” 

Q. “ Was he ever married ?” A. “ No ” * 

Q. “How old is he?” A. “About 25 years.” 

Q. “ How far is Mangal Singh’s house from that of yours ?’ 


time of his death ?” A. 
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A. ‘f Only one house intervenes between our hou’-cs.” 

Q. “ How long had Manga! Singh been residing in thit house V’ 

A. “ He had been residing there for the the last 14 years.” 

Then eross-examination proceeded to elicit circumstances regarding the 
identification of the accused, because it was a dark night and no sooner did 
the witness enter the courtyard, than the accused took to his heels. 

The next witness for the prosecution was the junior wife, that is, the 
sister of the first witness. 

In her examination-in-chief, .she drew a vivid picture of how the accused 
came armed with knife and sat on the chest of the deceased and gave hina knife 
blows on the neck. The cross-cx-uaiiiation of this witness was too title and it 
was, in fact, what is known as “ silent cross-cxaminatiuii ” and proceeded 
thus 

Q. “ Do you know one Mangal Singh Chamar of your village ? ” A. “No.” 
Q. “ Have you ever heard about him ? ” A. “ No. ” 

Q. “ Did he ever come to your house and stay there ? ” “ No. ” 

Q. “ Do you know Mangal Singh Chamar who is residing in a house ad¬ 
jacent to your house ? ” A. “ No. ” 

The cross-eximiiiiition regarding Mangal Singh Chamar was finished and 
iertain questions regarding her own conduct as to the raising of the alarm were 

3Ut. 

Q. “ You saw the accused sitting on the chest of your husband and you did 
lot get up from your bed ? ” A. “ No. ” 

Q. “ How far was your charpoy from that of your husband ? ” 

A. ” At a distance of four or five feet. ” 

Q. “ The night was pitch dark ? ” A. “ Yes. ” 

Q.. ” You covered your face on seeing somebody using his knife t« your 
usband ? ” A, “ Yes, I did so out of fear. ” 

Q. “ You raised a hue and cry only when the assailant had got down from 
le charpoy after doing the gruesome deed ? ” A. “ Yes. ” 

* * * * 

The accused made a statement to the effect that the deceased’s junior wife 
as carrying on an intrigue with one Mangal Singh Chamar and that he asked her 
) (iesist as .she was bringing disgrace to the family. The junior wife, with the 
dp of Mangal Singh Cli.imar, Ind killed his uncle and both of them wanted 
I get rid of him by gi Iting him hanged and wanted to marry each other, 
lie Judge agreed with the verdict of the assessors and acquitted tlie 
:cuscd. 

(in) In a riot case bo!h parlies were injured and the police put one party 
i trail. The complainant was a shoe-maker who had a beautiful wife. She was 
loose cliar.icter. He cited one M as his witness. The defence wanted to prove 
at this witness had never seen the occurrence and he being a paramour of the 
raplainant’s wife had come to depose in his favour. The cross-examination of 
e witness by the author proceeded as follows :— 

Q. “ You belong to a village J., which is at a distance of 14 miles from the 
lage N where the riot took place ? ” A, “ Yes.” 

Q. Have you any house or land in village N. ? ” A. “ No. ” 

Q. “ You live with your son at J. ? ” ” Yes. But I very often visit the 
lage N.» 

Q. “ Is your son a tonga driver at village J. ? ” A, “ Yes. ” 
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Q. “ Have you any work or business at village N. ? ” 

A. ^ No. I have relations in village N. ” 

Q. “ Is S. of village N, your real brother ? ” A. '■ Yes ” 

Q. “ Are you on good terms with your brother ? ” A. ‘ Yes ” 

Q. “Whenever you come to village N., do vou stav wifh k x, 

the eomplainant ? ” A. “ The complainant. ” ^ ^ ^ ^ 

Q. “ Is the complainamt your relation ? ” A. “ No ” 

-i- “No. Heiiot 
" ''• “ D“y Wore 

Q. “ And you stayed in complainant’s houae ? ’’ A. “ Yes. ” 

Q. “ Has the complainant got one room ? A. “ Yes. ” 

Q. And you also slept in the same room ? ” A. “ Yes ” 

fai% rich matland and houses ?’' A. ‘-Yes. He is 

A. “ Abl^tTo ylrds!”' ^“"^Plinant ?” 

Q. And you did not stay at the house of your brother ? ” A. “ No. ” 

classThoe-SL^^whtfstdther^m^^^^^ 

yourself when you have got a rich hrfli-hpp”'^’ re ation, nor of same status as 
with you ? » ® ^ who is on good terms 

as it was eliclle^^from other*parent, 

character, and the wress'^LtelTa" 

atNipL,^L?weSthTQti^^^^^^ act of adultery 

facts aUeged by the nrSeo^finJ » I of the material 

Bergami’s with only I corridor atd atibfn" sleeping room adjoined 

was no access from the QuSs roor^ ^ intervening, and that there 
To this the servant Mai’oochi whn f crgamis except by that passage, 
tioned, testified as Mows on h ^ men- 

(afterwards L.C. Lyndhurstl’ whprhp?*Vk Solicitor-GencTal Copley 

“ There was nothin7 eT^ S? w ^-fi- T intervening passage ■ 

to the cabinet, and^from thJ^ cabTnet SKh P^ss through the corridor 
nothing else.” Thpn in camnet mto the room of Bergami Therp wne 

enter P 2.5 no passage by which TTpr P rviTo 1 _ t 1 * 


to. seen ttat pa.s «• .£ ‘Lpl»” Maio^.7 “1 

■■mu ronswea/tSMr,Xou"i,am 

g'“‘ Wood, after wUeh tiere ea'4 ‘‘fj”?*': “ There was a 

after which there was a little coSdor ,™® »' «ee Soynl Highness, 

I htlVe nrs ftl-L_ _ ^0"riuOr, ttllU SD vnil VMieeaA ± 1 . .* 


J P : •'■I oannni- ^uiurc was DO 

^ fhere was Lv oS' ,®®°" “o o'-hor but 

. you swear that there was L Brougham: 

mto Bergami’s room could go eieo? k®’’ any person going 

there might have been, but I have-not sem^nl’ ^ that; 

and I cannot assert but 
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that alone.*’ Mr, Brougham : “ Will you swear that if ^ person wished to 
m from the Princess’, i.e., Queen’s room to Bergami’s room, he or she 
could not go any other way than through the cabinet in which you slept ?” 
Maiocchi: “There was another pnsv.agp to go into the room of Bergami.” 
Mr.^ Brougham : “ Without passing through the cabinet where you slept ?” 
Majocchi; “Yes.” 


CHAPTER 87 

As to Alibi 

The plea of alibli is readily taken by the accused, but seldom successfully, 
It consists in the proof that the accused person was somewhere else at the time 
when a crime was committed. This plea is almost invariably rejected by the 
Courts on the following grounds: - (?) That the evidence of alibi was not 
produced at the earliest stage. Ilcnec it has been held that where the accused or 
his relatives are in possession of oral and documentary evidence of alibi, they 
must produce it before the investigating officer or Committing Magistrate and 
its production for the first time before the Sessions Judge givts rise to a pre¬ 
sumption against its truth All. 27, 192!) Nag. 36. (ii) It is generally 

not supported by documentary evidence. If the oral evidence of the alibi 
is not supported by any documentary evidence or the witnesses are not 
persons who would remember the date exactly, it has been held that such 
evidence is easily obtainable in this country, 1923 L. 232: 25 Cr, L. J. 811, 
(in) It generally happens that the accused’s counsel does not put any 
question in the cross-examination of prosecution witnesses as to his defence 
of alibi. When the defence docs not cross-examine the prosecution witnesses 
concerning the defence version, it is usually sufficient to conclude that it 
is an after-thought and the defence evidence is a concocted one- 1935 
Rang. 393. 

In Cases of Arson 

It is sometimes very easy to concoct a false alibi in case of arson or 
setting fire to a house or other property. 

As to the possibility of setting up of false defences of alibi in cases 
of arson, Dr. Hans Gross says :-“In various cases of arson, the 
incendiary will do all iu his power to prove that at the time conflagra¬ 
tion he was far enough away to make it impossible for the fire to be his 
work. To this end he endeavours to start the fire after the lapse of a 
certain time and, unfortunately, the means at his disposal are many; some are 
simple, others very ingenious. The most usual method is to light a candle, 
the bottom of which rests upon some hay or other inflammable substance. 
Before the candle has burnt down to the hay, the criminal has time to get 
well away and can prove tha^ at the time of the outbreak he was, in the 
presence and to the knowledge of numerous witnesses, drinking in a distant 
house of refreshment, buying cattle at a market, or attending a ceremony. 

“Another common method is to join together some strips of tinder to 
form a train of considerable length upon the floor, one end being inserted 
in a box of matches surrounded with inflammable material and the other set 
fire to. If the tinder has been well impregnated with a solution of saltpeter, 
its extinction is practically impossible by natural means. Such a solution is 
also employed to render any flaxen or hempen thread almost inextinguishable. 

“ An intelligent criminal makes ready use of a clock which raises a hammer 
at any desired moment; he arranges so that the hammer strikes some explosive 
substance, which in turn sets fire to some matches. If need be, au ordinary 
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alarm clock suffices, especially one which lights itself. These latter are furnished 
with a spring, to the end of which a wax match is fixed ; the spring is stretched 
and held by a catch. At the desired moment the mechanism moves the catch 
and the spring is released carrying with it the match, the head of which rubs 
along a rough surface and catches fire. A parciculi^ly dangerous and common 
method in America is to utilise an oridinary electrical bell. The sounding part of 
the bell is replaced by a thin baloon-shaped glass filled with sulphuric acid. 
The hammer strikes on the glass and breaks it, the sulphuric acid runs into a 
vessel placed beneath and filled with a mixture of, for cxarnple, chloric acid and 
sugar. This produces fire that can easily be converted into a conflagration. 
Thus highly insured warehouses can be fired in the night lime by an accomplice 
or even an innocent party ringing the bell, the owner being far away at the time. 
“In this connection a burning glass is frequently used. In some parts there 
exists a popular belief that the possession of a burning glass is forbidden bylaw, 
solely by reason of the fires it may bring about. In such a case the glass is 
fixed on a part of the roof where the sun strikes at a particular time and is 
adjusted so as to direct its rays on some sulphur pitch, matches, straw, etc. 
If the glass has been placed so as to receive the suns rays at say 8 a. m. the 
criminal can obtain 24 hours start, or even longer if the following days happen 
to be cloudy. “In an old record the author came across an account of a fire 
caused by a burning glass. A miller’s boy liad a grudge against a rich peasant 
whose house was situate opposite to the mill. The youth had left the situation 
at-the mill, and 9 months later the peasant’s house was burnt to the ground at 
mid-day, when every one was in the fields. It was suspected that this boy had 
arranged a burping glass on the roof of the mill for the purpose of setting fire 
to the house opposite. He must have chosen for Ihe i)urposc the upper part of 
the granary which no one ever visited. Apparently with the help of a cord, he 
stretched a strong iron spring in front of a sky-light, and stuck a ring of 
pitch round the end of it. Below the card he then placed some combustibles 
and arranged a burning glass, so as to be struck by the sun’s rays at a 
particular time of year and at a particular hour. Everything ready, he 
had waited till that time of year had gone by, then placed the glass in 
position and left his situation. Nine months later the sun again came round, 
struck the burning glass and ignited the fuel. Tliis set lire to the pitch and 
cord and the latter breaking released the spring, which projected the burning 
pitch through the sky-light on to the thatched roof of the house opposite, 
which thus took fire and was burnt to the ground. Tlie thing is not im¬ 
possible and demonstrates how, with a little skill and ingenuity most extra¬ 
ordinary things may take place. “ In the majority of ca.ses the action of 
the Investigating Officer is fettered by the fact that (lie corjaus delicti itself 
IS destroyed in the fire; but not always. Thus on oiio occasion a farmer 
desiring to set fire to his large homestead for the sake of the insurances, 
employra a ribbon of tinder. To make certain, he arranged two trains in 
of the building as far distant from each o'ai“r as possible. 
Uneoi the two acted but the other failc.l, the tinder having goic out at 
one or the places where it had been sewn together. The jiurtiou of tlie house 
containing this latter was saved and the half burnt train discovered. “ When 
everjthing is consumed, it must not be forgotten to invosligatc whether the 
person suspected has in his possession or has procured articles which may 
SoTo Criminol Invc.stigatioa by Hans 


Presumption from Producing false evidence in support of alibi 

IN ripLnf- to concoct false evidence of alibi 

IS relevant as conduct under Section 8 of the Evidence Act, and good 
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presumptive evidence against the accused. See Will’s Circumstantial Evidence 
193 , 1925 L. 323: 26 Cr. L. J. 760. 68 P.K. 1866. But the fact that an 
accused person has failed to establish his plea of alibi does not give rise to 
a presumption against him as to his complicity in the crime. 1921 Cai. 
252 :23 Cr. L. J. 244. An attempt to fabricate faisc evidence in support of 
a plea of alibi does not alone prove that the accused committed the 
offence charged. 1925 L. 42 : 26 Cr. L, J. 893, because there have been cases 
where innocence, under the pressure of menacing appearances has fatally 
committed itself by the simulation of facts for the purpose of evading the 
force of circumstances of apparent suspicion. See Will’s Circumstantial Evi¬ 
dence, p. 194. If the defence of alibi breaks down, its strong inference is 
that in all probability the accused was where the prosecution says he was. 
1934 C. 719 : 151 1. C. 473. If an over-zealous relation attempts to establish 
alibi, it is no ground for concluding that the accused is guilty. 1933 Oudh 
432:147 1.0.113. Innocent persons not unusually raise a false plea of alibi. 
22 P. R. 1888. 

Time of Setting up Plea of Alibi 

If the defence of alibi was not set up at the earliest opportunity, it 
will give rise to a presumption against its truth. 1934 A. 27. 

There are three occasions upon which accused has opportunity of giving 
explanation of liis conduct or of mentioning any defence he may have. First, 
when he is originally charged, whether by an employer, any other person, 
or police olficer making enquirhs or effecting his arrest. Secondly, when 
formally charged at the police station; and thirdly, after the evidence is 
given against him before a Magistrate. It is a common trick of Advocacy 
to say in answer to a question by Court, “ I reserve my defence, I call no 
witnesses here and I offer no evidence.” Such a beginning is, to say the 
very least, a bad introduction to a true story. See Will’s Circumstantial 
Evidence, 6th Ed. p. 102 and 1985 Sind 145 (164). 

The credibility of an alibi is greatly strengthened if it be si t up at the 
moment when tlic accusation is first made, and be consistently maintained 
throughout the subsequent proceedings. These conditions were remarkably fulfilled 
in the memorable case of Abraham Thornton, To all appearance the guilt of the 
prisoner was the iicces.sary coiiclu.sioii from the supposed inclupatory facts, and 
yet he had been seen by a number of independent and unimpeachable witnesses 
at such a distance from the scene of the alleged murder, at the very lime when 
it must have been committed, if at all, as to render it physically impossible that 
the deceased could have been murdered by him ; and all the facts 
supposed to have been the conclusive indication of guilt were satisfactorily 
explained by colluforal circumstances and by a different hypothesis. On the 
other hend, it is a material circumstance, to lessen the weight of this defence, if 
it be not resorted to until some time after the charge has been made, or if nothing 
happened immediately after the transaction to lead the witnesses to watch so as 
to be accurate wilh respect to the hour or time to which they speak, even 
supposing them to depose under no improper bias or influence, or if having 
been once resorted to,a different and inconsistent defence is afterw'ards set up. 
There are many other sources of fallacy connected with this particular defence ; 
such as mistake as to the person from want of opportunity of accurate obser¬ 
vation or other causes of raiscoiiceptiou—the possible difference of clocks, or the 
fraudulent alteration of them to tally with other facts ; as where one of the 
perpetrators of a murder hastened home, put back the clock two hours; and 
went to bed ; and shortly afterwards awoke his servant, and told her to go 
downstairs and soe what the time was, which she did, not knowing that the 
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clock had been tampered with, so that her testimony led to 
A group of irrelevant facts is sometimes artfully arranged so as 
appearance of reality and coherence to the defence, the^facts being f 
themselves but fraudulently referred to the critical da^ or time instead L 
real time of their occurrence; or such a mis-statement may take Dkce^h“ 
intentional mistake. In an Amrican case, where several persons T 

an atrocious murder, it appears to have been a Dart of th * nlr»f fn ried for 
prisoners to sleep on the night of the murder with some one who coul? tesKf 

th/wv‘ requested a man to sleep in his hous/^K^* 

the witness stated that he might have been absent while he was asleen An 

of them went several miles from the place of the murder to sleeo ^ 

m whose house he stayed had no doubt that he was within doorf the thol ^”1? 
Two others of them went to a tavern several miles from thp nt + 1 , ^ 
and went to bed together • but in the niaht nno nf +i, murder, 

the house, although he evidently wishedt S unnott'S -Tnd heTar^ab 
long, not returning till the morning as to al^rrn ^ so 

wife made dilligent search for himln the neighbourhood'but hfs"bed^fellow‘*'^ 

witnesses sometimes present themselves to s^neak^tiT^f ^hich 

plausibility or consistency, is trulysurorising n ^ I • w® regard to 

nesses called to support a defence^of an alibf 'swopa th ^it- 

positively to the time from having looked at aTu 

the counsel for the prosecution to“tell the tim k° T°“ required by 
hesitation admitted were uibu ^ some 

C. C. C. Sess. Pap. 284, June 20ri8 ' 84 

., , Value of Alibi Evidence 

alibi evidence is geLrauTset calculating criminals. As 

the same,the CoLs havelaid “own 

viewed with suspicion. 1935 L. 280 ; 85 Cr L "j should be generally 

in a case before addressing the Jury 

a hundred mUes away from thrscenJnf b ^ fortunate and estimable client was 

committed, then, I presume, that fact will 

tOMs, addressing 4?advL?t?^«4^t*^I^ca^^ Hawkins broke in gentle 

particular to a mile or two If vou Ln ^ ^ "myself shall not be 

.as evsa a n.i,e 
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libprtvtoask:howthiy were sentfd, how long they were together, what they 
did, what they said, and what other tilings occurred, etc. If the Officer has 
taken the indispensable precaution of summoning the accused and his 
witnesses at the same time, and of so ordering his examinatiou that a witness 
once examined cannot communicate with those yet to come; it will be very odd 
if he cannot have contradictory stati'inciils. The most ooiuplicatcJ proofs of 
alibi, concocted by the most experienced scoundrels, are just the same. The 
only difference is that they are perhaps got up more carefully; yet we believe it is 
always possible to prove the falsity of a false alibi. See ilans Gross, 
pp. 99-102. 

It is unfortunately a common practiee of the Police arriving at a scene of 
dacoity, on the villagers being unable to give any indication as to who have 
robbed them, to demand the names of their enemies and, unless these have 
conclusive proof of alibi, immediately to arrest them. For reasons stated above 
a complaint may be most unwilling to bring any charge agiimsL the members of 
the robber gang known to frequent the neighbourhood but he leaps at the chance 
of implicating some of his parlicular enemies whom no Indian villager is without, 
and does all m his power lo assist the police in fastening the offence upon them. 
If then the Invesligatiug Officer discovers that the persons implicated in a dacoi¬ 
ty are enemies of the parties robbed, he must view the evidence of these latter 
with greatest suspieion.” See Ilans Gross, p. 7.5!). 

An unsuccessful attempt lo establish an alibi is always a circumstance of 
the greatest weight agiiiiist an accused person. This defence is frequently 
fabricated and liable to many sources of fallacy; and a Ic.irned Judge has said 
that if the defence turns oul to be untrue, it amounts to a conviction. There 
is, indeed, no logic d inconsistency between ii defence which says the evidence 
as it stands docs not prove that the person ciiiirged is guilty and the additional 
assertion “ I cannot be the guilty person if there is one because I was hundred 
miles aw.vy at the time when tlio offence was committed ” but there is great 
danger in a double defence of that kind. .Jurymen are very apt to think that it 
shows a want of confidence in each branch and the double answer to the 
accusation is very seldom met with in pr.icticc. If the defence of an alibi is the 
ooly answer attempted and it breaks down, the ease for the prosecution is left 
unanswered. It should not, however, be overlooked Lbal such is the weakness 
of human nature, lhat tlicro have been eases where innocence, under the 
pressure of menacing appearances, has fatally commitled itself, by the simulation 
of facts for the purpose of evading the force of circumstances of apparent 
suspicion. Foster’s Uiseourses on the Crown Law, p. ;j({8 30 State Trials, pp. 

58-78. 

A group of irrelevant facts is sometimes arl fully arranged so as to give an 
appearance of reality and coherence to the defence, the facts being true in 
themselves, bul fraudulently referred to the critical day or time, instead of to the 
real time of their occurrence, or such a misstatement may take place by 
uninteutioiuil mistake. 31 Slate Trials, pp. 1074,1091. 

The following decisions will be found useful:— 

It is open to Ihc accused to plead alibi and alternatively right of private 
defence, 40 A. 284, .52 I. C. 4. False pica of alibi is not sufficient evidence of 
guilt of accused. 57 P. 11. 18C0 Cr., 22 P. R. I8C8 Cr. 1925 L. 42 : 811. C. 937 : 26 
Cr. L. J. 893. Alibi pleaded and not proved does not give rise to any presumption 
of cirme. 25 C. W. N. 682, 1921 C. 252 : 23 Cr. L. J. 214 : 66 1. C. 80. 

The burden of proving alibi is on accused. It is not incumbent on 
prosecution to prove the negative. 83 I. C. 513. If the oral evidence ot alibi 
is not supported by any documentary evidence and witnesses are not persons 
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give explanation of the occurrence. 'iflls’OuSi m 

unusuallyraise false plea, of alibi. 22 V R isss 51' i Pe^ons not 

disclose his exact defence in Committing not 

but sets up ahbij a oertian presLuxintinn fric ®m Sessions Court 

-Vg. 30: An attempt to febricSrrb. SAT” ?’’^-!!? 2““'-^ 

P^mnption I92S I. 828 Cm.. 1925 I 42 on C? r t loo 

m. gf tadin" ™t M 

.«eb^.Csrsr^’tbror:oa« 

secuhon. 1934 A. 908. Alibi evidi-TiPP ic Court and not the nro 

1985 t. 280,85 Cr. 1. J. TisO *<' .''i'Wed „ith euspS' 

the accused who takes such defence Snih ® by 

™ np . Seseione«, It cteaL?™!:! " tttTt't'C." o“ ^85 

the offence on date'^'Sher tto thri **? ’j?™”'* g“‘My“f h" ring committed 
.1 not legal. ,93t L. 455. An alibi wil.Tj-^ “ eoSo„ 

earLest possible moHient. (1931) 23 p A p ^ost oredence if raised at th? 

(1M),56A. 354. ftoeeention IHd 1938 Journal i j, 

Jouraarn?mm^^^i;^4 ®' ® “"“I (I“27) 2K B°58r'"p'“*'!'?““*”'*‘9*“® 

ofS i"rffi af:Ar Sat^idLIf 
accused. 1925 L. 823; 26 Cr T T trcA^^i Presumptive evidence ovTinet +>, 
>300. For other «es Cm Ed' l^V^! 

(••) At a trial at Warndck 

™W forfte detecf‘'‘'^P^n«°ws bTOW*^a”l'- ol'k' 

an?4“Vnt?L'e';t'‘:af'^“- 
WaWrstiU *’“* ““'" 

JS».Si.€£S'M Sets 

/,vi wa ««mison Advocacy, XIV Ed 

prove T«7 tSitfatS^.°“irt"'i‘° f*"" by the cloet 
two Fttneese, nwore „»t PeroioStoThetrt' 

prisoner havmg been in their 
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lompfiny at tlic hour whet\ the prosecution conteniled he was engaged In the 
crime on crosS"CXaniinatioUi 

Q. “ Are you quite certain of the exact time ? ” A. “ Certain. ” 

Q. “ How are you so sure about it ? ” A. “ We were in the Bar public 
house, and I saw thc^ time by the clock in the bar, ” replied the witness, “ It 
was 27 minutes past 9 

Q. “You saw the time yourself ? ” A. “ Yes. ” 

One of the detectives engaged in the case here whispered something to the 
barrister, and he turned to the witness once more. * 

“ You see that clock, ” he said, pointing to the clock in the Court. “ What 
is the time by it ? ” 

Thewitncssturncd ghastlypale, scratched his heal, gasped, and was silent. 
He could not tell the time, ihc alibi bubble was burst. Xhe prisoner was con¬ 
demned. 15 M. L. J. (Jour.) 129. 

(ui) A case in which an innocent nun was able to establish an alibi and 
refute a mass of extraordinary circumstantial evidence against him w.is that of Lhe 
Cannon Street murder. Sarah Milsoiu w.is the house-keeper to a laragc firm, with 
premises in Caunon Street, in wiiich she lived. Upon the night of the murder, 
a man, whose duty it w.is to lock up the building after the hands had left, closed 
the place and duly clclivi red the keys lo Mrs. Milsom, The house-keeper and 
a woman, who acted as cook, were now the only persons in the place. The 
cook, in her evidence, stated what happened. Mrs. Milsom was sitting in the 
dining room and the cook was in the bed room, when about ten minutes past 9 
there came a ring at the door bell. The witness w.is abmt to go down to 
answer it, when Mr.s. Milsom called out to her : “ Elizabeth, the bell is for me. 
I will go. ” 

The cook stayed in her room, but later oil went downstairs when she was 
horrified to lind Mrs. Milsom laying dead in lhe corridor, just inside the door. 
She had been kilkd by a terrible blow with a crowbar that was lying close by 
the body. An arrc.sL was made, and the prisoner was defended by Serge.int 
Ballantync and Mr. Montague Williams. 

The defence was able to prove, by tlie evidence of witnesses, that the prisoner 
was at Eton and Wmtlsor upon Lhe night of the murder at times which rendered 
it impossible for him to have ciminutled the crime. A boot-rnnker and the 
boot'ni:ikcr’.s son, for whom the accused man worked, had seen and spoken to 
him there. The accused was acquitted. The murder has remained undiscovered 
up to this day. 1,5 M. L J. (Jour.) 431. 

(iu) A young girl who lived with her parenls iu a lonely part of Kirkcudbright 
was one day left alone in their cottage while her father and mother were harvest¬ 
ing. On their return the girl was found murdered. A surgical examination 
revealed the fact Hint the injuries iiilhctcd must have been the work of a left 
handed man, and the police discovered in the soft ground around the cottage the 
iinprints of the boots of a running man. These impressions corresponded exactly 
with the boots of a young labourer named William llichardson who was acquaint¬ 
ed with the dead girl, and who was also left-handed. Richardson, on being asked 
where he was on the day of the crime, declared that he was employed the whole 
day in the work of his masler, a farmer, some distance away. The fact was 
borne wilnc.ss to by the farmer and Richardson’s fellow-servants, and the police 
werebaflled. The alibi, in .spite of all Ihc other suspicious circumstances against 
the prisoner, appeared so strong ikS lo be unassailable. But the police persevered, 
and at last one of the detectives discovered that Richardson and his fellow- 
servants had that day been employed in driving their master’s carts. These carts 
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had been driven in a direction which took them close to the scene nf 
while they had been passing through a wood, Richardson had /eauiTj 
co^ades to stop a few minutes while he ran to a smith’s shon and 
did so and one of the drivers remembered that Richardson Sn L 
been absent half an hour by his watch. This was ample time for hfm 
the cottage, commit the murder and run back again. He had not 

T il Richardson was found ffuUtv fV® 

fore the execution, he confessed the justice of his sentence.^ 15M^L j’^®' 

(r) A Kansas City Lawyer while m St. Louis the other dav j • 
a friend who is a Judge, and found him holding Court. A prisoner w?m? 

T +r° Pasf, was being tried for the hold-up of i^Dutch ® 

In the robbery the Dutchman had grappled with one of th<» tn 

my r^vSbaif «>'' B'“* ^ 

been much m eympalh, with ti aU^ was m”dte sffl ■‘'™ 

, robs the home of everyone ff ycu.^’^^e mI'l J. (Jour.'JTs!*"'^’ ^ 

stances of the strongest advSe prSuSo^ th * woman under circum- 

been murdered at her father’s coL^ he fotnS^^ T 
the prisoner alleged that he was at Vork the S^ of tw® question, and 

labourers at a distance from the cJttSe ^bellow 
absent from his work about half a,, if®® ’ ** burned out that he had been 

enabled him to reach the cottage commit t^’m^ “*erval sufficiently long to have 

men. He was convicted, and beWe his \LcSiIfif?’ fellowwork- 

Sess. Pap. 461 (Oet. 1 , 1864 ). execution confessed his guilt. 60 C. C. 

has ever occurred was Slf Abmham°Tlfnl“+^ instructive cases of this kind that 

Autumn Assizes. 1817, before^! was tried at the Warwick 

young wonaan, who was found dead in a nit nf ’ ^°u *^® murder of a 

mornmg with marks of violence ®®^en o’clock in the 

supposed that she had been violated ^a^d^StfIl^“5 
hornet and shoes and a bundle were found The deceased’s 

grass, at a distance of forty yards there wnT?if ® *^® Pi^* Upon the 

V^^®® of blood was upon thf^*^^®® extended human 

S’5y°^‘^e figure, where there were also th! f *fi® lower extre- 

of blo^ were traced for ten yar^fn a dire^ shoe-toes. Spots 

S footpath, and about a impression to 

tho *^® ^^*^® ^^fion the body was found +h * ^nlf from the path upon grass 

the grass, wffich was covgred with of any footstep on 

?niTf^^®™*faaceitwasinSt^^^^^ than by the bbod; 

% ^ carried in simn « of I’lood must have fallen 

Upon the e^^natt 

There wwp ‘^®®®“®^ “rist have been a{?If ^oo^weed were found in the 

There were no physical indications IncoSLpn? *fi® ^at®r. 

inconsistent with intercourse with consent. 
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Soon after the discovery of the body, there were found in a newly harrowed field 
adjoining that in which the pit wes situate, the recent marks of the right and left 
footsteps of the prisoner and also of the footsteps of the deceased, which from 
the length and depth of the steps, indicated that there had been running and 
pursuit and that the deceased had been overtaken. From that part of the 
harrowed field where the deceased had been overtaken her footsteps 
and those of the prisoner proceeded together, walking in a direction 
towards the pit and the spot where the impression was found until the 
footsteps cams within the distance of forty yards from the pit, when from 
the hardness of the ground they could be no longer traced. The marks of the 
prisoner’s running footsteps were also discovered in a direction leading from the 
pit across the harrowed field; from which it was contended that he had run alone 
in that direction after the commission of the supposed murder. The marks of 
a man’s left shoe (but not proved to have been the prisoner’s) was discovered 
near the edge of the pit, and it was proved that the prisoner had worn right and 
left shoes. On the prisoner’s shirt and breeches were found stains of blood, and 
he acknowledged that he had intercourse with the deceased, but alleged that it 
had taken place with her own consent. The defence set up was an alibi, which, 
notwithstanding these apparently decisive facts, was most satisfactorily estab¬ 
lished. The prisoner and the deceased had met at the dance on the preceding 
evening at a public house, which they left together about midnight. About three 
in the morning they were seen talking together at a stile near the spot, and 
about four o’clock the deceased called at the house of Mi^. Butler, at Erdington, 
where she had left a bundle of cloths the day before. Here she appeared in 
good health and spirits, changed a part of her dress for some of the garments 
which she had left there, and quitted the house in about a quarter of an hour. 
Her way home lay across certain fields, one of which had been newly harrowed, 
and adjoined that in which the pit was situate. The deceased was successively 
seen after leaving Mrs. Butler’s house by several persons, proceeding alone in 
a direction towards her own home, along a public road where the prisoner, if he 
had rejoined her, could have been seen for a considerable distance ; the last of 
such persons saw her within a quarter of an hour afterwards, that is to say, 
before or about half-past four. At about half-past four, and not later than 
twenty-five minutes before five, the accused was seen by four persons, wholly 
unacquainted with him, walking slowly and leisurely along a lane leading in 
an opposite direction from the young woman’s course towards her home. 
About a mile from the spot where the prisoner was seen, he was seen by another 
witness about ten minutes before five, still walking slowly in the same direction 
with whom he stopped and conversed for a quarter of an hour, after which, at 
twenty-five minutes past five, he was again seen walking towards his father’s 
house, which was distant about half a mile. From Mrs. Butler’s house to the 
pit was a distance of upwards of a mile and quarter; and allowing twenty minutes 
to enable the deceased to walk this distance, and time of her arrival at the 
pit would appear to be twenty-five minutes before five ,* whereas the prisoner was 
first seen by four persons above all suspicion at half-past four or twenty-five 
minutes before five, and the distance of the pit from the place where he was 
seen was two miles and a half. Up on. the hypothesis of his guilt, the prisoner 
must have rejoined the deceased after she left Mrs. Butler’s house, and a distance 
of upwards of three miles and a quarter must have been traversed by him, ac¬ 
companied for a portion of it by the deceased and the pursuit, the improper 
intercourse, the drowning and the deliberate placing of the deceased’s bonnet, 
shoes, and bundle, must have taken place within twenty or twenty-five minutes. 
The defence was set up at the instant of the prisoner’s apprehension which 
took place within a few hours after the discovery of the body, and was 
maintained without contradiction or variation before the coroner’s inquest 
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my house and stole a ham.” Q. “ When ?” The time turned out to be almost 
exactly the same as when he was said to have committed the burglary for which 
he was indicted, at a place which was at least sixty miles away. 

Referring to this incident Mr. Harris says“ It was always one of the 
mysteries of the profession to me that so many advocates think they must a, 
something: as if the best advocacy, nine limes out of a dozen, is not silence.” 

Of course, there was an acquittal; and it afterwards transpired that the old 
farmer was the prisoner's uncle. See Harris, Illustrations in Advocacy. 

Sometimes alibi witnesses in Criminal cases are over zealous in their attempt 
to aid the defence. In a rape case a gas station worker was produced by the 
defence to prove that the accused had purchased gasoline from him at his station 
about 10 miles from the scene of occurrence and at a time which the prosecution 
alleged the crime was committed. Ilis testimony was to the effect that this 
incident took place five mouths previous to the trial and he was definitely posi¬ 
tive about everything that he had witnessed. The Counsel suspected that the wit¬ 
ness was exaggerating. lie therefore gave a full swing to his imagination. The 
cross examination proceeded thus: 

Q. How much gas did the defendant order ? A. 5 gallons. 

Q. How much did the gas come to ? A. Dollarsl.il. 

Q. How did he pay you ? A. With a Dollar 2 bill. 

Q. What change did you give him back ? A. S9 cents. Half a dollar, a 
quarter a dime and four pennies. 

Q. How many men were in the car with him ? A. Three. 

Q, How were they dressed ? A. Two had caps and the defendant had a 
slouch hat on. 

Q. How soon there after was your next customer ? A. Ten mijiutcs. 

Q. What kind of car ? A. A blue Buickroadstcr, 1932 model with wire 
wheels. 

Q. How much gas did he buy ? A. Ten gallons and a quart of medium 
penn oil. 

Q. How did hepay you ? A. A five dollar bill. 

Q. How much was his bill. ? A, Dollar 2. 22. 

Q. What change did you give him ? A. Two one dollar bills, a half 
dollar, two dimes, a nickel and three pennies. 

Q. How much later was the next one ? A. Fifteen minutes. 

Q. What kind of car was that ? A. A yellow Nash sedan, 1930 model. 

Q. How much gas did he buy ? A. Five gallons. 

Q. How was he dressed ? A. A light grey suit, grey slouch hat, maroon 
tie and handkerchief to match. 

The Judge and Jury laughed. The alibi v/*&s completely destroyed. 

CHAPTER 38 

As to Collateral Matters or (Indirect Cross-Examination) 

If you are desirous of getting an answer to a particular question’ do not 
put it directly. The probability is that the witness will know your difficulty 
and avoid giving you exactly what you wish. If not altogether straightforward 
(and for such witnesses you should always be prepared) he will be on the alert 
and, unless you circumvent him, will evade your question. On this point Harris 
in h,is work on Hints on Advocacy says:— “ A series of questions, not one of 
them indicative of, but each leading up to the point, will accomplish the work, 
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suddenly return to your first point, not repeating the main story, for this 
having been well learned, will jirobably be repeated as before, but to those 
circumstanc''s associated wi'.h it upon which you had surprised liim into invei lion 

o;i the moFi'eal. It is probable that, after such a diversion of his thoughts* 
he will have forgotten what his answers were, what were the fictions with which 
heiiadfilled up the accessories of his false narrative, and having no leisure 
allowed to him for reflection, lie will now give a different account of them 
and so batrny his falsehood. Of all tiie arts of iTOis-examination Ih'^re are 
none so efficient as this for the deleclion of a lie. “ The chief skill in cross- 
examination consists in concealing from the witness the object with which 
questions are put, and the greatest iiigenuify of a cross-examiner lies in his 
success in undoing the witness’ self-possession. A lurthful witness has" to fall 
back upon the resources of liis actual and real pei ceptioa, and cannot be taken 
away from Ins real position by any contrivance however wcll-couceivecl it may 
be. Let the question be put to him in any guise, he will be ready to answer 
it from his real perceiitions of the facts as they occurred to him. Ills strein^tli 
lies ia relying upon his inip.'cssioiis of the events as originally received by h?m 
and unless he is induced by some other motive to describe them otherwise' 
he cannot but rely upon his original impression. A witness, on the other 
hand, who IS sp. akuig ollicrwisc ihaii ffom his direct knowledge is liable to eo 
astray in Ins mind is div. rh d from a false or imaginary position. He is liabl- 
to forget his staiement of! lie facts if his attention is moment irily Averted 
into other chanu Is r.quirjiig I'rcsh mental clforLs on his part. In order to effect 
this you ought to try lirst to iiuiuire closely into tin; resources of his knowledge 
-‘After survcyiiFg fully the slory of the wiLiu'ss, you ought to select the weakest 
point for your experiment, aiiil to suggest the circumstances least likely to have 
been pre-arranged. Having obtained lu.s answers permit him no pause, but 
instantly take Inin to a new subject, lead liis thoughts nltogclher away from the 
luattter of your main operation. The more irrelevant your queries the better • 
your purpose ought to be to occupy his mind witli a new train of ideas. Conduct 
him to diffcreut places, and persons ami events. Then as suddenly, in the very 
raids, or your questioning, wdicu liis mind is the most remote from the subject, 
when he is expecting the next question to relate to the one that has gone before, 
suddenly return to your lir.st point, not repeating the main story, for this having 
been well learned will probably be repealed as before, but to those circumstances 
associated with it upon which you Inul surprised him into invention on the 
moment. It is probable that, after such a diversion of his thoughts, he will 
have forgoUcii what his answers were, what were the lictions with which 
e had hlled up the accessories of his f.dsc narration, and having no leisure 

fn W lie will now give a dillcrenl account of them and 

so betray his falsehood. ” See Hardwick, p. 2i;{. 
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ifere talking ? How long were they together ? When they parted, which way 
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you are about to put to him. Then, by slow approaches, bring him back to the 
^nain circumstances, by the investigation of which it is that you propose to show 
the fabity of the story. The designs of his manoeuvre is, of course, to prevent 
him from seeing the connection between his own story and your examination, 
so that he may not draw upon his imagitmtion for explanations consistent with 
his original evidence, your design being to elicit inconsistency and contradictions 
between the story itself and other circumstances, from which it may be concluded 
that it is a fabrication.” 

But in the process—somewhat tedious, it is true, to yourself and not always 
comprehended by others—the art of witness will not be the only nor the 
severest trial of your ti’mper. Too nftin you will find the Judge complaining 
jf the tedious less of repetidon. He does not always sec your drift, and 
“specially if you arc young, he is apt to conclude 1 hat you ere pulling questions 
it random, a id Lo rcluie you creihL for a mc.ming and design in your queries, 
fou must, ill such c 'c, 11 rmly but respectfully assert your right Lo conduct 
l^our examination if tor your owa fashion, .md proceed without perturbation, in 
:he path your dclibcrace judgment has prescribed. Your duty is lo your 
jlient. 

Illustration 

“In a case of alliliation of a bastard, the mother had sworn distinctly 
md positively to the person of the fithcr, and to Ihc time and place of their 
icquaintance, fixed .is usiid at precisely the proper period before the birth of 
he child. In this case the time sworn to was the middle of May; and the 
ilace the putative father’s garden; for an Inur the witness endured the 
tfictest cross-examination that ingenuity could suggest; she was not to be 
haken in any materi.d p irl of llie story. She had learned it well and with 
he persistence that makes women such dillicult witnesics to defeat, she adhered 
0 it. She was not to be thrown off her guard l^iy a question for which she was 
lot prepared, and the exaniination proceeded thus;— 

Q. You say you walked in the garden with Mr. M.—?” A. “ Yes.” 

Q. “Before your councclion with him?” A. “Yes.” 

Q. “ More than once ?” A. “ Yes; several times.” 

Q. " Did you do so afterwards ?” A. “ No.” 

4 “Never onceA. “No.” 

Q. “Is there fruit in the garden?” A, “Yes.” 

Q. “ I suppose you wore not allowed to pick any ?” A. “ Oh, yes; 
leused to give me some.” 

Q. “ What fruit ?” A. “ Currants and rasp-berries.” 

Q. “Ripe?” A. “Yes” 

“This was enough. She wis delected at once. The alleged intercourse 
ras in the middle of Miy. Curr.inls and raspbenics are not njie till June, 
n this case the woman’s whole .story was untrue. She had f.illen in with the 
uggestion about fruit lo strengtlieii, ns she lliought, her account of the garden, 
lut she did not pertvivo the drift of the queslioiii, and consequently had not 
uffleient sclf-'.otnmand to rellcel that the fruit named was not ripe in May.” 
ififi Hardwick’s Art of Winnuig Cases, p. 210. 

CHAPTER 30 

As to Contradictions or Contradictory Statements 

When the witness h.is contradicted himself, the Advocate should not ask 
lim to explain, but should take advantage of tho contradiction in liis argument 
0 the Jury. If asked to explain, live witness will usually find some satisfactory 
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explanatio'i even if he is obliged to invent it, take back what he has said, or 
in. dlfy or chenge it. The obseivations of Sei jcanl Balhu.Une one this point 
niil be found useful : It will not be out of pU(‘e here to make some re.nnks 

upon crobS-examination. The records of Courts of Justice from all time show 
tnai; truth emnot, is a great number of case trivd, be rca'.onabh expected. 
Ev^n when witnesses are honest and have no hitcntion to deceive, ihere is a 
nature 1 tendency to exaggerate the fact favourable to the cause for which they are 
appe.anng, and to ignore the opposite circumstances ; and the only means known 
to English law by which testimony can be sifted is ctoss-exauiination. By this 
r.genC if skilfully used, falsehood ought to be exposed, and exaggerated 
statements reduced to their true dismeusions. An unskilful use of it, on the 
contrary, has a tendency to uphold rather than destroy. If the principles upon 
which cross-examination ought to be fou. ded are not understood and acted up:>n, 
it is worse than useless, and it becomes an imtium^nt agdnst its employer, fhe 
reckiesb a£kirig of a number of questions on the chance of getting at soinetliing 
TS too often a plan adopted by unskilled advoea en, and noise is mistaken 
fur energy. Mr. Barron Alderson once remarked to a counsel of this 

ty;e—* Jir.. you seem to think that the art of cross cx imiiution is to 

exar ine cro sly,’ ” See Wrottesley on the Examination of Witnesses, II Ed,, 
p. 83. 

It is difficult to cross examine a witness who says that no other person 
was present, or but one, now dead or far distant, whom therefore it is imposs¬ 
ible to contradict, and equally difficult to involve in self-contradiction, because 
all the circumstances may be true, except the one whkh he has been called to 
prove. In such a case there remams only an appeal to the Jury or Judge to 
look with suspicion upon evidence so easily forged, so impossible to be disproved, 
and ask thit its worth be tried by its intrinsic probabilities, showing, if you can, 
how improbable it is that such a statement should have been so made, or such a 
circumstance have occurred.” See Cox’s Advocate, 

It is a mistake to pursue a cross-examination simply for the purpose oi 
getting discrepant or contradictory statements on immaterial or trivial facts. 
In a Case before Mr. Justice Stephen, the learned Judge said : I think it the 

g.eatcst waste of time to ask questions in order to get contaclictions with regard 
to oouversadons. There may be material points upon which it is importanl 
to cross-examine. If any two persons were to give an account of the conversa¬ 
tion which the two learned counsel have been holding for the last hour and i 
quart-„r, there wculd be, I suspect, a vast difference indeed between their state 
ments.” (Harris’ Advocacy, p. 59). Cox says : Beware that you do not fal 
into the fault, only too common with the inexperienced, of seizing upoi 
small ai d unimportant discrepancies. Experience teaclits us that there an 
few w’ho can tell the same story twice in precisely the same w.iy, but they wil 
£,dd or omit something, and even vary in the description of minute particulars 
Indeed a verbatim recital of the same tale by a witness is usually taken as pioo 
that he IS repealing a lesson rather than narrating favita seen. A di'^crepaney t< 
of any value in discrediting a witness, must be in some pariLcuhir which 
according ro common experience, a man is not likely to have observed slightly 
as that he wmuld give two different descriptions of it.” 

As to Contradictions 

** Upon any given point, contradictory evidence seldom puzzles the mai 
who lias mastered the laws of evidence, but he knows little of the laws o 
evidence who has not studied the unwritten law of the human heart, and withou 
this last knowledge, a man will not attain to the practical ideal.”_Bulwar. 

The advocate cross-examining a witness should conduct his examinafcioi 
with the testimony of other witnesses in view, and endeavour, if possible, t( 
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secnre a contrfdiction by tlie witness uiuKt examination of the other witnesses 
on whose side he has been called, lie should also tiy to make the witness 
contradict himself, if he believes tha' he is lying or is mistaken. No s.lf-respec- 
ting advocate will ever try to entrap an hoiie-t witness and get him into trouble 
which may lead to loss of reputation, even >f, by doing so, he could win the 
most important cause. If, however, the witness is not k-lling the truth, he 
!.hould be cxpo.'ed, or, if he is iTiist ken, his inislaken should be explained out of 
his own mouth, if possible, and if a snlisfactory explanation cannot be obtained, 
the advocate in his aigument to tlu Jury may comment v.ith damaging effect on 
the mistake. See Wrottesley on tlie Examination of Witnesses, II Ed., p. 85. 

It has become a prominent canon in the law of exarainatioii, that a witness 
cannot be cross-examined as to any distinct eollattral fact for the purpose of aftcr- 
warcls by contradiction impeaching the veracity of the witness, 'fo alow an 
examination of this nature would be to branch out a ease into ; .vnics of indeiiniie 
issues foreign to the one for trial between the parties; and leading perchance 
to infinite coinpliciitiori and prolixity, and the consumption of more time than 
it is practicable to bestow on the (rial of cacli c.mse. Thus in an early and 
leading c.ise on the subject, an acliou was brought founded on certain laws 
against usury, and for the recovery of a pauelly alleged to have been incurred 
uuder these laws by a contract cnicred into witli the witi e.'s. The witness had 
d( posed to a contract, the nature of which according to his representation, 
exposed it to the charge of u.sury being as he said, a contract on the fooling 
of a loan, while the case of the dclViidant wa.s tlwit the contract in question 
proceeded on that of pattnernhip. It was proposed in cross-examination to 
ask the witness as to other contr.acts said to have been made on a partnership 
footing. This was the object: if answered in the affirmative, of r.dsing the 
inference that that was the character of the dtletidanfs contract; or, 
if in the negative, of contradicting him by the testimony of other witnesses. 
The question was not allowed lo be put, on the ground of the 
irrelevancy of other contracts to the is.sue in the cause. Spencely 
vs. Dc Willott, 7 Ea.st. p. 10;>. It will be observed that in this case the 
conijadiction challenged was in relation to another cmitract, and a distinct 
subject-matter, and wa.s so far aet'ordingly trcatefl as wholly irrelevant. In 
Aitorney-fSenernl vs. Hilehnel:, Exchctpicr, p. !)], fuch a cour.se of iiitorro- 
gation was treated as allowalde in any c.'se in which it was resporlcd to as 
a test of the te.stiniony ol tlic wilncvs on (he subject of his di position, provided 
only it was to be found a case of contradiction on .some prior portion of the 
witness’s statement. 

Thus it was observed i)y Pollock, f. B.—“My view lus alway.s been that 
the test, whether the matter ii collateral or not, is this ; if the answer of a witness 
is a matter wliicli you wou'i! be allowed on your part to prove in cvidcnc.'*,— 
if it have such a connect inn with the is.siie, that you would be allowed to give 
it in evidence, then it is malliT on which you luay eoatrailicl liim, Oritm>y 
bs as well put, or perhaps In Iter, in the Innguago of my brother Aiber.son tliis 
irorning, tliiil if you ask a wilness whether he has not si'id oO and so, and the 
matter heis suppo.!C(l to have said would, ii he had said it, contrudicL any 
other part of his lesliuiony then you may call that witness to prove that be had 
said so, in order that the jury iniiy bc'icvc the account of the transaction which 
he gave to that other witness to be the truth, and that the slatemeiit he makes 
on oath in the witness box is not true.” And again: “ It must be connected 
with the issue bs a matter cajiable of being dLstinctly given in evidonc", or it 
must be so far connected with it, as lo be a matter which, if answered in a 
particular way would contradict a part of the witness’s te.stimony; and if it is 
neither the one, nor the other of these, it is collateral to, though in some sense it 
may be considered as ooiiuccted with, the subject of enquiry. A distinction 
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made the statement, the previous statement in writing need not be proved If 
he denies and it is intended to contradict him, the relevant portions of the record 
contrary to his statenu'nl in Court must be read to him and witness should be 
given the opportunity to reconcile the same. It is only after this is done that 
the record of previous statimciit becomes admissible in evidence and then be 
proved according to law. 11 L. 4C0: lOJSiL, 491. Where accused is not 
allowed to cross-examine a witness with reference to certain omis.sions in his 
statement to Police and statement in Court, it must be left to the Court to 
decide, whether in a particular case omission amounts to coutr.adiction. 9. L. 
889:1928 L. 257. See 58 C. 980, 1932 L. 108 : 135 I. C. 209. If the contradic¬ 
tion consists in this that a statement made at the trial was not made in any 
part of the statement to the Police, it can be proved 5 P. 340 ; 1920 P. 302 ; 95 
I, C. 396 : 27 Cr. L. J. 790. Statements attested by the Sub-Inspector concerned, 
although recorded in liis diary are recorded under S. 102 and can be used for 
the purpose of contradicting witnesses in cross-examination. 1927 0. 321: 28 
Cr. L. J. 802. A statement which has been admitted in evidence under S. 32, 
Evidence Act, may be contradicted by another statement of the same person 
made to Police during investigation. 1920 L. 122 : 26 Cr. L. J. 1125. A written 
statement which has been admitted in evidence under S, 32, Evidence Act, may 
be contradicted by another slatcincnt of the .same person made to Pol ce during 
investigation, 1920 L. 122: 20 (V. L. J. 112.'). It is not permissible to ask 
investigating oflicer whether witness stated or did not state to him a particular 
matter, for a witness can be discredited only by jiroving what U or what is not 
contained in the duly proved record of his statement. 19 il C. 022, .’50 M. 475, 
1928 R. 150, 1928 A. 280, J928 L. 507, 8 L. 005, 7 L 201, G L. 24 1!)81 

P. 152 :10 P. 107. But see 1933 P. 580 and 1924 B, 510, A statement under S. 
162 cannot be used during an inquiry or trial in order to show that witness is 
making statements in the witness-box which he did not make to the Police. 
1933 M. 372 (2); 56 M. 175. 1932 L. 103 and 1920 P. 20 Rel, on. 1926 P. 

362 Expl. 16 A. 207 Ref. A witness cannot be eonfroiited with the unwritten 
record of an unmade statement. All omissions are not necessarily contradictions. 

1932 L. 103 (110). 1928 L 257 : 9 L. 389 Ref. Silence m ly be full of significance 
but it is not ‘ diction ’ and therefore il cannot be ‘ contradiction’. 1933 M. 
372 (2) at page 373 : 50 M. 475. 

Disallowing Cross-examination as to the statements wliieh witnesses never 
made to Police, was to draw the attention of the witness to the omission and seek 
their explanation, is erroneous. 1933 N. 136 (114): 34 Cr. L. J. 505, 1931 P. 152 : 
32 Cr L. J, 797, 10 P. 107. Omission of some detail does not mean that it 
was not stated, bec.ause the diaries are notoriously condensed. 1933 P. 440, 

1933 P. 5^: 147 I. C. 142. Only those portions of statement to Police 
are parts of judicial record, as have been actually used under S. 162 for contra¬ 
dicting the witnes-ses in tie manner provided by S. 145, Evidence Act. The 
other parts cannot be relied ujion by prosecution or defence. 1930 L. 449 : 
31 Cr. L. J. 109. 

Entries in Police diaries can be used for a limited purpose of contradic¬ 
ting the prosecution witnesses. Reference by a Magistrate to Police 
proceedings cannot be justified even under S. 172. 192S L. 320: 109 I. C. 821 : 
29 Cr. L. J. 493, 

Only a witness called by the prosecution can be contradicted by a Police 
statement. 8 L. 605 : 1928 L 17 : 28 Cr. L. J. 983 : 105 I, C. 807. 

A statement to Police cannot be used to contradict a defence witness. 1924 
B. 510 ; 21 Cr. L. J. 223, 4 R. 72, 31 Cr. L. J. 689; 193a 0. 00, 124 I. C. 444, 
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A S TO DHRECTION OF SOUND AND CAPACITY TO HEAR 

CHAPTER 41 

As to Di^ecti<)n of Sound and Capacity to Hear 

A person’s right perception of a sound heard by iiitn depends on his situation 
relative to the sound at the time of hearing, his nearness to or distance from it; 
also on his ciipacity to hear. See Ram on Facts, p. 16. 

Lawyers frequfntly attempt to induce aged or infirm witnesses to testify 
that they could hear plainly what was said by defendant, in an ordinary tone, 
at a distance, say, of forty feet. The lawyer first speaks in loud and distinct tone 
during the preliminary examination and then suddenly drops his voice in the 
hope that witness will ask him to repeat the question. This rule usually fails. 
See Prisoner at the Bar, p. 226. 

It is necessary to be extremely careful not to accept without verification 
statements of witnesses concerning the direction, the distance or the intensity of 
the human voice. The majority of people cannot tell whether a voice comes 
from above or below, from the right or from the lefl, from before or behind, 
from a distance or close at hand ; and very few people know how riefective their 
power of observation is in such matters. The reason often is found in the 
circumstance that <i person cannot readily bring himself into touch with the 
locality, e g., the street of a town, hills in the country, etc. See Hans Gross, p 
68 . 

“Constitutional differtnees in quickness of hearing, sometimes marked 
between persons of the same race, arc more marked between persons of different 
races. By putting his ear to the ground a savage hears sounds inaudible to a 
civilized man.” See Spcnccr, Principles of Psychology, p. 80. 

Prince Henry tells Falstaff,—“Peace, ye fat-guts, lie down; lay thine ear 
close to the ground, and list if thou canst hear the tread of travellers,” 

The air of night is more favourable than that of the day for the transmission 
of sound, Gray puts down in his journal while visiting Keswick and its neigh¬ 
bourhood :—“In the evening I walked down to the lake by the side of Crow-park, 
after sunset. At a distance were heard the murmurs of many waterfalls not 
audible in the day time.” Gray’s Works, Vol. II, p. 266. 

Frequently it is the later part of what is said that is heard, and not the 
beginning. A variety of causes may occasion this ; as noise at the commence¬ 
ment, the low tone of the speaker’s voice at that time, or the circumstances that 
the hearer’s attention was not attracted to the speaker, until he had advanced in 
what he was saying. See Ram on Facts, p. 17. 

A person may catch some only of, and not all, the words which another speaks; 
and the consequence may be that the words caught do not express the speaker’s 
meaning. A ludicrous instance of this is contained in a stoty thus told by Hume 
“ Some young gentlemen of Lincoln’s Inn, heated by their cups, having drunk 
confusion to the Archbishop (Laud), were, at his instigation, cited before 
the star chamber. They applied to the Earl of Dorset for protection.” 

“ Who bears witness against you ? ” said Dorest. 

“ One of the drawers, ” they replied. 

“ Where did he stand when you were supposed to drink this health ? ” 
subjoined the Earl. 

*' He was at the door, ” they replied, “ going out of the room. ” 

” Tush ! ” cried he ; “ the drawer was mistaken : you drank to the confusion 
of the Archbishop of Canterbury’s enemies and the fellow was gone before you 
pronounced the last word. ” 
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hardy be Ini^takpn. Difft-reiices upon other points merely go to mcmor.', 
closeness of observation, or descriptive power. ” Harris’ Hints on Advocaev' 

p. 60 . 

As to what are material and what are immaterial di-icrepancies. Sergeant 
Ballantyne says :—" Gre^t discernm iit is needed to distinguish mateiixl from 
immaterial discinpanoies,'ind i\i‘ver to dwell long upon imraaLeru.! matters, but 
if a witness iiite 111 ': to com-nit perjury it is rarely Uadull to press him upon the 
salient points of die cost*, with which ho has probably made himseli’thoroughly 
acquainted, but to seek for circumstances for which he would not be Jikeiy to 
prepare himself. And it ought, above all things, to be remembered by the 
advocate, tiiat, when he has succeeded in making a point, he should leave it aione 
until his turn comes to a(idriss the .fury upo i it. If a dishonest witness had 
inadvertemly made an admission injurious lo himself and. by counsel’s dwelling 
upon it, becomes aware of the fac!, he will endeavour to shuffle out of it, ami 
perhaps succeed in douig so.” 

Regarding tlie Tii^son of the above rule, Cox .-.ays " Seware thu you du 
not fall into the fault of seizing upon small and unimportant disc'eprncn s. 
Expcneiioc tenches us Ihat tlicrc arc few who can tell the same story twice in 
precisely the same way, but they will add or emit something, and even vary in 
the description of minute particulars. Indeed, a verb.itim recital of the same 
tale by a witness is usually taken as proof that bi- is repeating a lesson rather 
than narrating the fact seen. A discr-p uiey, to be of any v.ilui in distivdiiing 
a witness, must be lu some fiarticul.ir which, according to common exper euee. 
a man is not likely to luive observed so slightly as that he would give two 
different discriptioiis of it. ilomrmber you are de.iling with a Jury composed 
of men who cannot understand relincd uislinclions, and h.ivc no respect for 
petty artifices and smill Iriuraplis over a Witness’.s self-possession or memif/, and 
that you will not. win their verdict uiih-ss you sliow that the witn-ss is not 
puzzled, but lying. Yet how often may this error be seen in our Courts, a-nl 
verdict lost by the very cunruug thit was pluming itself upon its ingenuity.” 
Wrottesley, p. 13G. 

” But it is otherwise with discrepancies of statement. These cmnot exist 
in a truthful narrative. Ripeated never so frequently and what'-viw the 
variance in detail, the stoty will always be consistent with itself, and with its 
former assertions. A posiUve discrcpiucy is proof that whatever the cquse, 
whether by design or by the not unfrequr-nt delusion of mist-ik'ng 
imagination for nility, liic witness is not speiking the truth, and ther-'f-rc i i 
such a case, be tlie motive what it may. an advocate is justified in po'ming out 
this discrepancy lo the juiy, and asserting that no faith cm bj pliiced ii a 
narrative which thus coutaiiks within itself decisive ovidciiee that some portion 
of it, at hast, is not true. By biaring in mind the distinction between variances 
and discrepaiicii'S in the n petitions by a witness iu the same story, tue Judge .md 
the advocate may avoid those coiitradiclions of assertion ns to the worth of 
certain testimony which .sometimes shake the confidence of juries in nrgi/rae its 
really deserving their eousidcration and wliieh ere equdly dlsagrccab o to the 
speaker and to the commentator. Let the aclvoeite abstiii) from dwollui, upon 
mere Variances, and let the Judge, before he dincts Uie jury Ihj dvoaito is 
wrong in his ass'-rtions, us eautiously assure him,elf that die objecuoa-, tiul .have 
been urged are not to discrepanoies but to differences. Ibid p. 13J. 

“ If au attesting witness to n. will should testify that he ■’aw the te-iafor 
sign Lis name, and should then bi asked if he was sure he saw the tedafor make 
the very letters which form his name, would not the usual answer be, ‘I saw him 
YTjite Ictlcms gu tUe will, «nd tUtu I attested it.‘ This was Dr, Lushingtoit’s 
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Clearing up by Court 

When the Magistrate '?hw ilie Poliee diary aiul observed that ceitain dis¬ 
crepancies in the evidence of proseen I ion witnesses were not material, the con¬ 
viction must beset aside. 19111 P. l)(i : .%2 Cr. L. J. 7.1.5 (1), 41 C 876. The Police 
Officers should not try to remove aU discrepancies in the evidence of witnesses as 
originally recorded with Ihe objccl of presenting to Court a picture of witnesses 
making consistent and coherent st.itcmcnfs. It is absolutely futile. 19.1.5 L. 230: 
35 Cr. L. J. 1180. When two dishonest witnesses tell discrepant stories, Court 
must clear them. 1930 M. W. N. 169. 

Immaterijjl Disorepencies 

Discrepancies like sitting or standing, facing north or south or who snat hed 
the dang, etc., at the occurrence are imin.alerial. 1023 C. 163. Prosecution 
evidence should not De rejected on immaterial discrepancies or probabilities. 
1923 0. 217 : 21 Cr. L. J. 770, 103.1 0. .133. Where illiterate villagers come for- 
! ward to depose as to evidciicj which was crowded into their memory for a few 
moments, any little discrepancy or coiitiadictioii should not be taken as a jiroof of 
their mend city. 1031 L. 38‘. 32 Cr. L. .T. 522 WheiO evulcncf for the prosecution has 
been implicating the accused, he should not merely rely on discrepancies or 
exaggerations in the prosecution story but must lead ividence. 1028 P. 100 : 
6P. 627 : 107 I. C, 305 : 29 Cr. L. J. 2.19. A sliglil change in the statement as 
to date of birth is not necessarily to be discredited. 1024 0. 385 

Where the discrepancies bctwieu witnesses as to dates is not unnatural, it 
is an indication of fionff/ides 1930 P. C. 18. There arc discrepancies of truth 
as well as discrepancies of falsehood and too minute atienlion to immaterial dis¬ 
crepancies may lead to failure of justice, 15 P. R. 1909 Cr. Minor discrepancies will 
always be found where honest witne.sscs come to depose. 1033 S, 166 : 34 Cr. L. 
J. 898. If witnes.scs are tutored, care is always taken that they tell the same 
story. Discrepancies are not less infirmativc of testimony, because a greater 
sagacity on the part of witnesses would have avoided it. 11 B. H. C. R. (Cr. C.) 
146. Memory is fallible and whenever two persons attempt without previous 
arrangement to relate an incident, discrepancies will invariably be discovered. 
1935 S. 145 (158): 1945 A. lUU, Minor discrepancies upon immaterial points do 
not discredit the witness. On the contrary witness should be regarded with 
suspicion if upon such points as this, no discrepancies can be detected in their 
statements. 1935 S. 145 (158). 

When accounts of a transaction come from the mouths of different wilncs.scs, 
it is seldom that it is not pos'^iblc to pick out apparent or real inconsistencies 
between them. On tiie contrary a close and minute agreement induces the 
suspicion of confederacy and fraud, Field’s Law of Evidence in British India, 
8th Ed., p, xxi of Introduction. 

If a person talks over the incidents of some startling accident or other 
abnormal occurrence to some persons who were also present there, he will find 
that he observed some things which did not attract the attention of some of his 
fellow-observers, while some of them have seen matters which escaped his 
observation. 'Die angle of view at which each observer stands, the objects that 
more or less intervene, the number of surrounding and distracting circumstances, 
and the difference between the powers of observation and keenness of sight of 
different individual, together with other causes wdl readily account for this 
circumstarUial variety, while all are agreed about the broad incidents of the 
substantial truth. Experience tells us that a certain variety in detail accom¬ 
panies and even indicates truth, while a close and minute agreement is significant 
Qf conspiracy and falsehood, iHd at p. xxii. 
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for it was his reign. While he wns prertching, this remarkable personage ciitert d 
the room, came close to the preacher, ard demanded of him by whul authority 
he was acting. Wesley made answer, “By that of Jesus Christ, conveyed to rao 
by the present Archbishop of Canterbury, when he laid his hands upon me and 
said, ‘Take thou authority to preach the Gospel.’ ” 

Nash then affirmed that he was acting contrary to the laws: “ Besides,” said 
he, “your preaching frightens people out of their wits.” 

“Sir,” replied Wesley, “ Did you ever hear me preach ? ” 

“ No,” said the Master of the Ccremoniri. 

“How then can you judge of what you never heard ? ” 

Nash made answer, “ By common report.” 

“Sir,” said W’esley, “ is not your name Nash ? I dare not judge of jou by 
common report; I think it is not enough to judge by.” Ste Southey’s Lifj of 
Wesley, Vol. I. 


CHAPTER 44 

As to Identification of Animals. 

Identification of animals, tliough difficult, is not possible, 

There are peculiarities in animals from which one can ri'cognisc them. 21 
P. R, 1883 (Cr.) Identification of animal by freshly flayed shm is suspicioui 
291. C. 72 : 16 Cr. L J. 440. As a rule forc-lioof of a horse is rounder and more 
confined, whilst the rear-hoof is more elongated and more open. The size and 
shape of the shoes, the number of the nails and the distance from one another, 
etc., are often so characteristic that their impressions may very well serve to 
establish identification. Criminal Investigation by Dr. Ilans Gr 0 ss, Ed. 1934. 
See 5 L. 396 ; 1923 L. 19 : 27 Cr. L. J. 170. 

Undoubtedly animals and things may be identified by those familiar with 
them by the noise they make. Observation teaches that identification in this 
manner may often be safely established. 87 N. W. Rep. 153,180 Mass. 492. It 
is in experience that dogs can be recognized by their owners in pitch dark nig.^it 
from a great distance by their peculiar barking, even if the owner docs noc 
actually sec them, 180 Mass 492. On the whole indentification of animsli is 
not so easy as th.at of men or women. The risk is that every individual his got 
some peculiar features, size, gait, etc., and lie can always be made ou by 
those who often see him. But in the case of animals the question of fc iturcs 
ioes not arise. They can only be indentified by persons who generally attend 
:hera. 

Illustrations- 

(i) It is well known that shepherds readily identify their sheep, however 
ntermingled with others and offenders are not unfrequently recognized by the 
'oice. Syme’s Justiciary Report, p. 284. Will’s Circumstantial Ev,, 6th Ed,, 
). 190, 

(ii) A darvesh w'as journeying alone in a desert when two merchants suddenly 
net him. 

“ You have lost a camel ?” said he to the merchaiits. 

“ Indet d, we have,” they replied. 

“ Was he not blind m his right eye, and lame in his. left leg 7” sai, w.o 
larvesh. 

“ He was),” replied the merchants. 

“ Had he not lost a front tooth ?” said the darvesh. 

*• He bad,” replied the merchants. 

“ And was he not loaded with honey on one side and wheat on the o^na; ?” 
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“ Most certainly he was,” they replied ; “ as you have seen him so lately 
and marked him so particularly, you can, in all probability, conduct us on to 
him” 

“ My friends,” said the darvesh, “ I have never seen your camel, nor even 
heard of him, but from you,” 

“ A pretty story, truly,” said the merchants, but where are the jewels 
which formed a part of his cargo ? ” 

1 have neither seen your camel, nor your jewels,” repeated the darvesh, 

On this they seized this person, and forthwith hurried him before the 
Qazi, where, on the strictest search, nothing could be found 'upon him, nor 
could any evidence whatever be adduced to convict hino, either of falsehood or 
of theft. 

They were then about to proceed against him as a sorcerer, when the 
darvesh, with great calmness, thus addressed the Court:— 

“ I have been much amused with your surprise, and own that there has 
been some ground for your suspicions but I have lived long, and alone ; and I 
can find ample scope for observation, even in a desert. I knew that I had crossed 
the track of a camel that had strayed from its owner, because I saw no mark of 
any human footstep on the same route; I knew that the animal was blind in one 
eye, because it had cropped the herbage only on one side of its path ; and I 
perceived that it was lame in one leg, from the faint impression which that 
particular foot had produced noon the sand; I concluded that the animal had lost 
one tooth, because wherever it had grazed, a small tuft of herbage had been left 
uninjured in the center of its bite. As to that which formed the burden of the 
beast, the busy ants informed me that it was corn on the one side and the clustering 
flies that it was honey on the other.” 

(in) A farmer, though severely cross-esamined, remained very positive as to 
the identity of some ducks which he alleged had been stolen from him. “How 
can you^be certain”, asked the counsel “I have some ducks of the same kind.” 
“ Very likely,” was the cool answer of the farmer “ those are not the only ducks I 
have had stolen ” See P, L. R. (1908) Jour., p. 72. 


CHAPTER 45 

As to Identification of Bead Body 

Identification of a dead body is possible only if it has not reached the 
advanced stage of decomposition. Although the body is decomposed it can be 
ge^fied by rne^s of clothes, age, height, etc. 1923 L. 40 : 25 Cr. L. J, 783,15 
r. yv, K. 1915. Where the head is cut off and the rest is swollen, identification 
by looking at the photograph is not reliable. 9 Mysore L. J, 142. 

. To Determine Sex. 

is available there is no difficulty in determining the sex. 
Sp ^ fra^ents of a body or only bones are available for examination, 

fpmoip. ^ Daore important sexual characteristics of the skeleton in the 

Ipco nTrirr,™ bojiBs ^ Smaller, thinner and lighter and muscular attachments 
ixnS (ii) The pelvis is shallower, wider, ilia more 

concave than the male (where it is straighter), the 
trianOTilflr nnit mote diverted, forraina more 

ciiTv^iTP tliftn si® the male, (m) The ribs have a grrater 

T? ®* ^.^yob’s Med. JuF., Ed. 1904, p. 32. As to 

Vp/Prpm’fl Tftm n^^® *^cccntposed bodics Capable of identification. 

See Frem s Law and Methods of Police Investigation 1947 Ch 29, P, 339. 
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Illustrations- 

‘i) In a case of murder a witness was pressed, with the following results In 
this case the question was to what sex the deceased belonged. 

Q, “Do you mean to say you know the deceased by her clothing?” 

A. “Yes, I know every garment she wore.” 

Q. “But do you mean to say you know the deceased person was the 
woman ?" A. “Yes. ’ 

Q, “How do you know her ?” A. “By her features.” 

Sentence: Death. 

(ii) In the case of murder of Harriet Smith, a girl servant, it was clear that 
no charge of murder could be proved without identification. The authorities 
boldly made a dash for the capital cliargc, in the hope that something might turn 
out. And now, driven to their wit’s cud, old Mr. Smith was examined by one of 
the best advocates of the day and this is what he made of him:— 

Q. “You have .seen the remains ?” A. “Yes.” 

0. “Whose do you believe them to be ?” A. “My daughter’s, to the best 
of my belief.” 

Q. “ Why do you believe them to be your daughter’s ? ” 

A. “ By the height, the colour of hair and the smallness of the foot and 
leg.” 

That was all, and it was nothing. But there must needs be cross-examin* 
ation if you are to satisfy your client. So the defendant’s advocate asks 

Q. “ Is there anything else upon which your belief is founded ? ” 
A. “No.” 

There is a breathless anxiety in the crowded Court, for the witness seemed to 
be revolving something in his mind that he did not like to bring out. 

“ Yes,” he said, after a dead silence of two or three minutes. “ My daughter 
had a scar on her leg.” 

There was sensation enough for the drop scene. More cross-examination was 
necessary now to get rid of the business of the scar and some re-examination too. 
The mark, it appeared, was caused by Harriet’s having fallen into the fire-place 
when she was a girl. 

Q, “ Did you see the mark on the remains ? ” A. “ No, I did not examine 
for it. 1 had not seen it for ten years.” 

There was much penmanship on the part of the officers for the .Crown, as 
many interchange of smiles between the officials as if the discovery had been due 
to their sagacity ; and they went about saying, “ How about the scar ? ” “ How 
will he get over the scar ? ” “ What do you think of the scar ? ” Strange to 
say, the defendant’s advisers thought it prudent to ask the Magistrate to allow 
the doctors on both sides to ascertain whether there was a scar or not, and 
stranger still, while giving his consent, the Magistrate thought it was very 
immaterial. 

It proved to be so material that when it was found on the leg, exactly as 
the old man and a sister had described it, the doctors cut it out and preserved it 
for production at the trial. 

The sentence was death. 

(m) In a case of murder, in which a witness had sworn to the body of the 
deceased by certain work he had done to the dress in which the body was clad, 
the question was asked: 

Q. “ Do not all dress-makers sew pretty much alike ? ” A. “ Yes,” 
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Q You were also shown a sloiic slab. Than did you visit the premises again 
after that date ? A. Yes, I visited the premises again on July 27th and 
28tb. 

Q, Upon those occasioi! did you examine a qu.mtity of earthy debris remov¬ 
ed from the position in which the remains had been found ? A. Yes, 

Q. Did you examine it by passing it through a sieve ? A. Yes, it was siev- 
ed in my pr5S6ncCt 

Q. Yon wanted to ascertain whether there were any other human remains 
thereabouts, did you ? A. Yes. 

Q. In fact, did you liiid any ? A. I found none. 

Q. You told us that the remains were taken from Southwark Mortuary to 

Guy’s Hospital, and you carried out a further examination ? A. Yes, 

Q. Did you conlinn the time that you had already decided was, in all pro¬ 
bability, the time when death had been met ? A. Yes, further examination 
confirmed that original opinion. 

Q. With regard to the head and the trunk of the body, were they comple¬ 
mentary ? A. Yes. 

Q, In fact there was eoiiipletc decapitation, ^was not there ? A. Yes, the 
head was severed from the trunk, but they were complementary; that is to say, 
they fitted each other. 

Q. Is that shown upon page 9 of Exhibit 4 ? A. Yes, Plate 12 on page 9 
shows the joint betwcon the skull and the upper end of the spine. 

Q. You have marked upon that with red ink a line pointing to the joint ? 
A. Yes. 

Q. Had the tissues been stripped from the head ? A. Yes, almost completely. 

Q. Did that mean that most of the parts by which identification might have 
been established were not present ? A. Yes. 

Q. Was the upper jaw intact ? A. Yes. 

Q. But the lower jaw was missing, was it not? A. The lower jaw was 
missing, 

Q. Not only had there been decapitation, but had the arms and the legs also 
been severed? A. Yes, the left arm had been severed at the elbow joint, and 
the right arm unmcdialely above the elbow joint, the left leg just below the 
knee joint, and the right leg at the knee joint. 

Mr. Justice Wrotteslcy : Which means that this body had heed cut up ? A. 
Yes, my Lord. 

Mr, Byrne: From what you saw, had tlie severance of thojc limbs, the arms 
and legs, been performed by anybody with kmwiedge of anatomy? A. No, I 
formed the view that it had been performed by somebody without knowledge of 
anatomy ? A. No, I formed the view that it had been performed by somebody 
without knowledge of the anatomy of the parts. 

Q. Will you look at p.ige 1 of the book of photographs, Plate 2 ? That is a 
photograph of the reconslrucLcd remains ? A. Yes. 

Q. You mentioned a little earlier in your evidence that a considerable quan¬ 
tity of soft tissue was still present on the trunk of the body. A. Yes. 

Q. Did that tissue include the uterus, the womb ? A. The two most im¬ 
portant pieces of soft tissue left were a fragment of the scalp at the back of the 
head and uterus, which established the sex—the womb which established the sex. 

Q. Did you examine the womb ? A, Yes. 

Q> And find it contained a fibroid tumour ? A. Yes. 
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Q. I think that is shown in this book of photographs on page 8 ? A V 
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Q, Later did you secure from Inspector Keeling another sample of Exhibit 
14 taken from the cellar of No. 302 Kennington Lane? A. Yes. 

Q. And another sample, Exhibit 18? A. Yes. 

Q, That is from the house; and did you also hand those two samples to Dr 
Byffel? A. Yes. 

Q. What would be the effect of slaked lime, or the substance which was 
originally placed round the body, upon the tissues of the body? A. Its general 
effect would be to preserve the tissues from being eaten away by mageots and 
beetles, and so on, after burial. 

Q. You say that the biggest deposit was upon the head and neck? A. Yes. 

Q. Hence the greatest amount of preservation found there? A. Yes. 

Q. Did you find any indication that the body had been buried? A. Yes, it 
was covered with earthy debris, an earthy substance. 

Mr. Justice Wrottesley: The parts vou examined had an earthy substance 
over them? A. Yes, my Lord ; when I saw the body as shown in Plate 1 of 
Exhibit 4, it was covered to that extent with debris, with an earthy substance. 

Q. A skin of eirth over what you saw? A. Yes, as if it had been removed 
from earth, from complete burial in earth. 

Mr. Byrne: As to the identification of the body, I want to deal with that. 
You told us first of all that yon were able to determine the sex. That was 
comparatively simple, was it not? A. Yes. 

Q. Then did you determine how I all the woman had been? A. Yes. 

Q, How did you arrive at that? A. I did it by two methods, the first by 
reconstructing so far as was possible the body as shown in Plate 2 and making due 
allowance for the missing parts, the joints at the knee and for flesh and the feet, 
and by those moans I estimated the height to be 59jin.—that is to say, Jin. short 
of 5ft.—and adding to that the normal conditions for flesh, scalp and feet, I 
estimated the height to be about .5ft. 0|in. to 5ft. 0|in. 

Q. Roughly, about 5ft. Ojin ? A. Yes. 

Q. In arriving at that conclusion did you make use of the data that you 
have upon page 2 of this book, the estimition of stature? A. Yes, The data on 
page 2 consist of figures by which I arrived at the estimation of stature, by that 
and another means , the use of established tables for the estimation of height. I 
did this by two methods; bv using the Pearson’s formulae I estimated the height 
to be 5ft. Ojin. to .5ft. Tin., using the left humerus, the left upper arm-bone, and 
by using the Rollct’s tables, which are not so accurate, in my view, I estimated 
the height to be 1ft. lO^in. to 4ft. lOin. The mean of those estimations from both 
methods gives a heighi estiraalion of about 5ft. Ojin. 

Q. The next thing was the age. IIow did you arrive at a conclusion with 
regard to that? A. I estimated the age first by t iking X-ray photographs of 
the bones represented on page 4 of Exhibit 4, which show adult bony structures 
with the centres of the bone formations united with the shafts of adult architecture. 
Then to narrow the age more closely I examined the unions between the bones of 
the vault of the skull and of the roof of the mouth. 

Q. That is shown on page 3, is it not ? A Yes, that shows in the upper 
photograph on page 3 a united union, a united joint, between the two flat bones 
of the brow region of the skull; and on the lower p irt of the photograph a union 
between the two top plates of the skull just commencing, but not yet complete, 
and no union between the front top plates of the skull, as shown on each side. 
By that means T eslimatecl the age to be somewhere between 40 and 50 years. 
The condition of the roof of the palate, which is shown in the lower photograph 
on page 8 bears out the opinion expressed from an examination of the top of the 
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a. condition, at. a. same, and anggcst an ago of son.ewh„. brt,«a « 

^ Q.^ That, w. know, .a. don. by Mia. N.wn.an, and Ithinkyou .xan.in.di« 

which was a. toarf°5rodact''Lowed V?™"* *’“**.*' >*'**' ““ Page 6 
could properly be assumed^that this stull shnwn^*^^^ number of points by which it 
woman photographed in Pl^Se y nf li,?. I skull of the 

general contour of the skull was the samp^^nll ^^-^'' same page. The 

of the cheeks, also allowing for flesh. w“s the°Imf scalp thickness; the contour 

A. Yes, I found in the upper iaw^that^rti* 1^1^®’^PPer jaw, did you? 

on the right side, the 6th, 7th aid stb n remaining, three 

the jaw; and one on the left side, the 6th. ^®'“^ *^® 

photograph of that lower part^S a’s^l V P^S® ^ as a 

myself from a photoiaKtLT^?." Part made by 

surgeon who attended Mrs^ DobkSf ^ ® “^*^® "PP®^ tli® dental 

0 A. Yes 

ofthejaw, from the from his knowledge 

already then made this plan from’ hi He had 

after that eiamin^d^the Jaw?^^ A°^ Iyou and 
Mr. Justice Wrottes ev w him the jaw. ^ 

plaLd^Tthe^^’”® and^ok^'apLToXT^S 

p ced m the same position the n^rin?! purport to show the law 

h« is. ^^® ®®®® Ifo^oa the slSif ®J7?® °l ^^® lu ^lat way 

Q and tSXS:‘ 

ttfcicTt '"i** fflSg/-1^“' “ “■«» to«“ 

f 3^‘ooth whiohtlM"uf k„7Sr ¥"5" 0“ ““ 'o'' “«'• to 

^.dTsSSH^ 

w c?zL“dSShte '■“d w-y. 

Stiin to'Shl^h th*!?“ 0°^°kMk^h*'^ of tka hone of the 
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AS - 

’" Y™ sfrMr. Kopkin's f„ J“t "raBai^ ^ 

Q. It is Exhibit 15. it j,^ ^ic upper l"irl of pagt; 7. 

that I prepared the tacsimi e si j^xhihit 15 vou compared with the jaw o . 

0. There are no copu s of 

It that right? A. Yes, which they corresponded? A- ^ 

0 And found many mstances in whi y ^ 

« o%«de.ana which I have —the diagmm prcaaded 

Mr. Justice Wrottesley- L Lord 

for you by Mr. Kopkin ? • We are going to see him, are 

,Mr' Justice Wrotteslcy : He was nei 

wc ^ 

I h.fd colchidod 7ou "o"'? vJu 

ImarLT’How many poin^s'^of iTse^Ue 

find from your examination . A. B 

points of proof. .n„rHv enumerate those points ? A. yes. y 

wcce'^teS Youcn .. 

ilw.“no'"rX' You are 

Q. Itwasnotawomanof eS. If ^tj^.^^^^^^^.t^,oupoftenyears. 

able to bring it into some group . A- w Sc 

Mr. Byrne : 40 to 50. ^ established by the 

of a fibroid tumour, the various 

superimposition of photographs . . . , a. Yes, “Y 

Mr. Justice Wrottesley ^ ^ the jaw, the number of fillings left , 

jaw thl%oo'tsofpS^'v?ousextracri^^^^ , a. There were 

Bemind me of «-t. of the^^^ 

two remaining roots, , palate tlie shape of the palate o P 

upper jaw, the state of ^ ^j ’ .1 

Those are the conditions, my Lord. . 1 . ^ I thought it was more than 

0 It is Mt the ...cic -oml*'. ‘ff''m„lemit ot teeth to the upper mw ( 
thet."- h1 

A. 16 my Lord. 1 ’3^ ■t„a\ion of the fillings. j ■> a Yes 

my Lord, the number and sitf from records ? A. Yes. 

Q. If your information IS right whicnyo 

from records. f Ui. TTnokin, which he is going to deal with. 

Mr. Byrne; The ^ you have got exactly the same teeth 

Mr. Justice Wrottesley: If that i § the same places. 

outofthe 16 in both cases? A- ^ 

Q. And their number ? A. ‘C . 
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teeth*? Wm^LKldfshom to you‘the^tho^?‘ 

mylort toenumbereedeitoationorhetoSlT^^^^^^^ 

Q. Andthefilliigst A. Yes, my lord. 

Q. FilliDgs are what we sometimes call stoppings ? A, Yes. 

remaining' points which rahe VheinTcf*2rfonrist o/^th A. The 

identity which I described yesterdav in thp ° j features of 

subsidiary features. the superimposed photograph. They are 

responds'^tf ^thr^X^tograph A.^ Yes cor- 

three fillings; and not one, but four tee?/ Thosp •!? 
abnormalities. teeth. Those provide four and three 

sub-divide,^ecome^ Yes.^^ headings, so to speak, which seem to 

after death ; and I found in addition t fk also, in my view, inflicted 

luj^js inflicted before death. sSSed^ death, tlJ 

ed before death consisted of, first an iniur^tn'll^^^’ injuries sustain- 

of the right wing of the vo7ce boLTJc 5 ’ the upper horn 

thrust inwards towards the windpipe ^^^°tured, this part of the bone being 

Q. That is shown, is it " _ ... 

The lower right-hand part of this nhotrKfn/ Exhibit 4 ? A. Yes 

which is bent as the result of fracture t£ m ^ projection 

a line drawing. "^"ture. the proper position of this being shown as 

Q. back, so to speak, out of line. 

is telling us, members 

mC .' ”” Tk>t i, so: r"S"®iiL‘L 

4-'’'^4°?he''bo“y "^arfafAd?'” y”” »™ 

found evidence to prove that riiis oeciw^^^^ apple part, of the windpipe. I 
the tissues surrounding this bone coZed i'^''’. "**°*’oscopical examination of 

had been preserved by the aeS 7*1? development of bruisintr . This 

® hfe. ° degree of bruising which I 

f • ,T®f’ I foiled thr?/w fhaTth?s^”*1f had been caused ’ 

0.,yhyw„*stoa„„sdhyha„d? A. Yes, my 

Q* ThatiRfnn™ ^ 


^ w -iiOLUU I 

body had been hit byJmSfOT.J^“y‘°^‘*amage all round ; it was not 

A. ,No, myEord. 


as if some- 
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Q. That is what you tuean by ’• standing alone ”? A. It is the fact that 
it is confined to a very small area, such as might be the result of pressure from 
finger or thumb. 

Mr. Byrne : Would it require little or much pressure to cause that fracture ? 
A. It would require very considerable pressure, sufficient, if enough to fracture 
the bone, also to cause fatal asphyxia, 

Mr, Justice Wrottesley : Say that again, doctor. A. Sufficient, if enough 
to fracture this bone, also to cause a fatal degree of asphyxia. 

Mr. Byrne ; That completes the matter, does it, with regard to that first 
injury sustained before death which you found ? A. Yes. 

Q, Now we pass on to the second one sustained before death, A. The 
second injury sustained before death is shown on page 12. It consisted of a 
broad area of bruising over the back of the head, in the centre of which a frag¬ 
ment of scalp lay crushed against the skull. This was the fragment of scalp 
containing hair. 

Mr. J astice Wrottesley : Did you form any opinion as to why the rest of the 
skull was disturbed or disfigured ? A. Yes, I formed the view that it had been 
stripped. 

Q. Taken off for the purpose, do you mean ? A. Yes, my Lord. 

Q. By hand ? A. Yes, my Lord. 

Q. It could not have been done by fire or lime ? A. No. The difference 
between the condition of the skull and that of the rest of the body was remark¬ 
able. The skull was quite devoid of soft tissues, and also the lower jaw. The 
fire was on the left side of the head, Tne lime was under the head, between the 
head and the neck. 

Q. The fire had not affected the skull elsewhere? A. Only on the left side 
my Lord. 

Mr. Byrne : How large an area of bruising was it that you found upon the 
back of the head ? A. It was about 3^in. in diameter. 

Q. Am I right in saying that the skull had not been fractured ? A. The 
skull was not fractured, 

Q. Did you form an opinion as to how that injury might have been sustain¬ 
ed ? A. Yes, I formed the view that it might result from a fall backwards on 
to the head, or might equally well result from the head being once or twice 
dashed against the ground by a grip from in front. 

Q. By what ? A. By a grip from in front. 

Mr. Justice Wrottesley : _ A grip of the throat from in front ? A. It might 
occur through the pressure of manual strangulation. 

Mr. Byrne : There is only one further question I have to ask you : What, 
in your opinion, was the cause of death ? A. The cause of death was, in my 
view, asphyxia due to strangulation by the hand. 

Cross-examined by Mr. Lawton. 

Q. Dr, Simpson, will you turn to page 1 of Exhibit 4 ? Taking Plate 1 on 
that page, Mr. Marshall yescerJay told us that when he lifted up the flagstone 
and saw the body underneath, the head and the body appeared to be joined 
together. A. Yes, appeared to be. I heard that evidence, and it was 
followed by the remark that when the body was lifted, the head was 
left behind. 

Q, What is the explanation of that ? A. I think the head and the body 
were not joined together, but lying together. 
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Q. Is it possible that they might have been joined together, and the plaeino 
of a srcvr -1 or -orae ether im[tlem?nt under the trunk might have caused the 
head to drop off ? A. I cannot exe'u le that, but I found nothing to suggest 
that tnat was so. The heau was separate wiitii 1 oxa/nined I e body, and 1 
thought that to be in keeping with the evidence giv o by Ma* sh ill. * 

Mr. Justice Wrottcsley : Upon that I think I should iihe to ask a question 
Mr. Lawton. (To ti’.e witnrss): Was there any evidence of the head having 
been cut off ? .A. Yes, my Lord, in this respect, that the disunion between head 
a: d body was clean through the joint between the he 1 1 and Llic upper end of the 
spine, whereas the first and second segments of the spine were still joined tightly 
together. ^ 

Q. The disunion between the head and spine was clean ? A. Yes, through 
the joint between the skull and the spine, whereas the unions between the upper 
segiTf nts of the spine were firm unions by soft tis.sues. 

Q. Was that a condition of affairs which you would not expict to find if the 
head had not been cut off ? A. No, my Lord, bearing in mind the condition of 
the soft tissues at the top of the spine. 

Q. You said that the soft tissues at the top of the spine were left ? A. Yes 
were firm. ’ 


Q. They were still firm ? A. Yes, they were still firm 

Mr. Lawton : As soon as you saw the remains in the condition in which they 

are set out on Plate No. 1, you realized, of course, that there were parts of the 

body missing ? A. Yes. i' u = 

«. R* ^ fo that conclusion, I am right in suggesting, am I 

no , a you and Inspector Keeling went to this cellar and between you you took 

IhP fln J ^ ^ ^hich was dug from 

the floor and winch hid been set aside separately. 

had beeJdugTp^™ your^nowledge that practically the whole of that cellar floor 

woB sifting approximately 4 tons of earth, 

was It not? A. Between and 3 tons. » J > 

afternoons”^ Inspector Keeling did that one afternoon ? A. Two 

Q. It ^as as long as that, was it, and you found nothin"'^ A We found 
no taan remains on this date, but we Lnd a numbe^ofve^y oll aS 


Q. No human bones. A. No human bones, 
shown in Pla?eT? a! reconstructed the skeleton as 

de'cr?bed^^thin^vi“^ir^^’skeleton which you 

ae»criOed, i think, yesterday as the curved neck. A. Yes 

Q. That condition ratuer surprised you, I gather did it not ■? A No it 

was an abnormity to which I dh^ed some * 

that violent had bee^ ?^^A 

to the throat tissue. There wa^i evidence of violence 


A Of dead body by Teeth. 

identification of ^peTsons!** In^the afford good evidence of 

dentist who had taken diagrams of her attended a 

teeth. 
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Q Wh.t ib your Tul! niimf'? A. Binielt, Abralum Kopkin. 

Q. Are you a denttil su'-'.'coii y A. Yes. 

Q What arc your qu iluiralioiis ? A. L.D.S , R.O.S., England. 

Q Do jou carry on your pji-clicc at Stok' Ne'vinglon Road ? A. That 

is correct. 

Q. Just look at Exhibit 2. (Same handed.) Do you recognize that? 

A. Yes. , . rr ^ 

Q. Was Mrs, RcU'hel Dohkiii a paiiui' of yours ? A. Yes, sue was. 

Q. Were you any relation to her ? A. None .nt all. 

Q. Have you got ihe records of your treatment of Mrs Dobkin ? A. I have. 
Q. Have you got tbrni with you ? A. They are in Court, I think. 

Q, From those rei'm'd , what was the first d de on which Mrs. Dobkin came 
to .see yon ? A. Sh" came I * me on the 7tli April, 19ol 

Q. I do iio< want to go into the details of every visit. Did she attend you 
on various dates until the ISlh March lt)40 ? A. Yes. 

Q. That was llu* hist date ? A. Yes. 

Mr. Justice Wroflcsley : 13 months before she disappeared? 

Mr. Howard : Yes, my Lord. (To the witness): On the 20th January of 
1939, according to those records, did you re-make an upper denture for her, an 
upper set of false teeth ? A. That is correct. 

Q, How many false teeth were there upon her upper plate ( A. Ten. 

Q. Did the condition of her upper jaw remain the same ? After the 20th 
January, 1939, did you do anything further to the upper jaw ? A. I am sorry, 
I did not quite catch your point. 

Mr. Justice Wrottesley : After the 20th January, 1939, did you do any more 
work to her upper jaw ? A. Yes, on the 18th March. 

Mr. Howard: What did you do then ? A. I repaired two teeth to her 
denture. 

Q, You replaced two false teeth on the denture ? A. Yes, 

0. After January 1939 did you do anything to her remaining real teeth ? 

A. Nothing at all. , . t -i-'j. r o a v 

Q. Have you from those records a drawing which is Exhibit 1 j . A, xes. 

Q. Showing ihe condition of Mrs. Dobkin’s upper jaw, so far as her real 
teeth were concerned, as you last saw it ? A. Yes, that is correct. 

Mr. Justice Wrottesley ? So that would be up to date down to the 18tli 
March, 1939, would it ? k. Up to the 18th March, yes. 

Mr. Howard : 1910, iny Lord. A. The 18th march 1940. 

Q In order that the jury may follow th^s, will you loak at Exhibit 4, Page 
7 7 Do vou .‘ee there on the upper part of that page .i p.jiicil drawing wliich is 
marked ‘‘ Epper jaw. Right side. LJt side,” and then the positions of certain 
teeth are marked, Nos.6, 7, and 8 on the right aide and ^.o. C oa tlie left side. 

A. Y'es. 

Q. Is that a lepliea of the drawing which you made, which is .*ixhibit 15 ? 
A Of the drawing, bux the comment uiiderneath the drawing .. 

Q. Never mind the cemment for the moment. So for as the drawing is 
concerned, is it the same as you made ? A. The drawing corresponds. 

Mr. Justice WYottesley: “The drawing on page 7 corresponds with my re¬ 
cord ” ? Yhat is correct. 

Mr. Howard : If y«u will look ol Exhibit 15,1 want to deal first of all with 
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the number of teeth left in the jaw. According to your drawina „ 

side there were three. A. That is correct. ^ rawing, on the right 

Q. And they are numbered 6, 7 and 8? A. That is correct 

Q. And upon the ielt side, one, No. 6 ? A. Yes 

Q. It is plain that at some time Mrs. Dobkin had had j 

you do any lesth extractions for her? A. I removed two to her"*' ““ 

No.^®on4'e^S,attesec^dtS^^^^^^ n" 

28rd January, 1936. and on the 4th » the 

Jlr. Justice 1\ rottesley: No. 8 on the same side t A On th. . -a 

haud^der r y:,; Xd ^ =»»' 4 ^* 

those*?'ee"TSf,WtiX^,;f?‘”?^r'*^“7r'‘''^ of 

when the patient had gone. There was so^r^!!h* r operation, 

,^dl^m.dea,uery„u my card tUT^tT “ n1 rr.5o“-^ 

5”, but it was very dfficuh to^fe^ ^ got <' 4 or 

Q. Possibly 4 or 5 were left in the jaw ? A Yes 
Mr. Howard = On which side ? A. In the left uoper iaw 

7 on the righthanrsE'^^’J™!Nos. 6 and 

Q. And a filling in No, 6 on the left hand-side ? A tu . ■ 

Mr. Justice Wrottesliy: K e and -r j t ' ** *s correct- 

That is correct. ^ ^ 6- Is that right ? A. 

Mr. Howard : What was the filling ? A SHva, , 

Q. Was there anything with reZd tth I """“'sam. 
upper jaw that you noticed ? A Ye« structure of Mrs. Dobkin’s 

omTt^z7 8“ u“rtp”'ri;»,i 

shodd say extenshrthdckSing*d1he^,Jm'p'^^^ ““ ? A. 1 

involving Nos. 6, 7 and 8. ^ the right and left sides, 

that righJVl.''®S,lf£rrd^^ 6th. 7th and 8th teeth were, or would be. Is 

across thickening of tlLt kinder T°Vei^^seIdmri^^ surgeon, do you often come 

adeeproof.somewwStheaSoid^type!^’^^^^ She had rather 

iVd^'d^'Vf 4‘%h roof, but 

7tn and Sth regions on both^sides. ^ ^ the thickening over the 6th, 

Q. 5 was very noticeable to a man lilr» , 

A. Yus, th.y exleudud a', IkuJ 
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the mouth; extending backwards, there was a very marked increase in the width 
of the jaws on both sides. 

Mr. Justice Wrotteslcy: The width of the bones ? A. Of the gum tissues 
which I could see in life. 

Q, Of what? A. Of the gums. 

Q. A marked increase in the width of the gums as you went haok ? A. 
Going from the front part of the moutli towards the posterior. 

Mr. Howard : That is a description of Mrs. Dobkin’s upper jaw as you last 
saw it ? A. Exactly, 

Q. Were you taken by the police on August Srrl of this year to Guy’s Hos¬ 
pital? A. I was. 

Q. And did Dr. Keith Simpson there point out to you the upper jaw of n 
skull ? A. Yes; in fact, T might add that I picked up the skull when I first went 
into the laboratory itself, and recognized it immediately. 

Q. You took up the skull itself when you first went in, and recognized it 
immediately ? A. Immediately. 

Q. As being what ? A. As being the skull of a patient I once attended, 
because it corresponded in so much detail. 

Mr. Justice Wrotteslcy; “ The skull of a patient I once attended ” ? A. 
The upper jaw I recognised. 

Q. Because of the upper j.iw you recognized the skull .is that of a patient 
you had once attended because it corresponded in so m my details. Is ichit what 
you say? A. Yes, my Lord. 

Mr. Howard : To get it quite phin, would you look again at pige 7 of Exhi¬ 
bit 1, at the photograph at the bottom of the page ? Is that a photograph of the 
upper jaw that you saw at Guy’s Hospital ? A. Yes. 

Mr, Howard : That is plate 8, ray Lord. 

Mr. Justice Wrotteslcy : Thrre arc two, one on plate t and one on plate 8. 
Plate 8 is the one with the detail on it. When you say “ a patient I once 
attended,” which patient do you mean ? A, Mrs. Dobkin, Rachel Dobkin. 

CHAPTER 46 

As to Identification of Persons 

Circumstances Affecting Accuracy of Observation 

1. A person’s right perception of an object seen by him depends on several 
circumstances. It depends mainly—(i) On his situation relative to the object 
viewed, his nearness to or distance from it. (it) Also on his capacity to see with 
perfect or sufficient distinctness an object far off. (in) He may be able to discern 
clearly things at a great distance from him, or to see distinctly only objects near to 
him j that is, he may be either far-sighted or near-sighted, (iv) His right perception 
of the object may also depend on the light by which it is seen and therefore on the 
time, whether day or night, (u) It may depend, also, on the length or shortness 
of the time he ha«, in which to view the object, (vi) It may depend also on the 
freedom of his view from all obstructions at the time, from whatever cause, or 
momentary, (vii) The sun shining full in the face of a person may very much 
obstruct his sight. And the same effect may be produced by falling snow, or 
dense rain or smoke. See Ram on Facts, Chap. II, p. 7. 

Peculiarities of features.—Stature, feature, some defect, deformity blemish or» 
other thing natural or accidental sometimes attracts particular notice which make 
such an impression upon a person that will enable him long after to remember it. 
It is by the face that persons are chiefly known, and no two faces are perfectly 
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alike. We have a perfect impression and reraembra^'ce of the counteiian«» i 

friend-thongh not of features-although we miy not be EnT 
Ram on Facts P. 3 ; and wearing or loss of moustaches, wigs, accidents 
long absence in foreign countries and frequency of observation shonlil dv 
considered. Art of Cross-examination by P. R. Aiynr, Ed. 1920, pp. ssgi® 

Want opomct observation due to (a) vt&ni of sulTmcid time to observe- u-i 
want of sufficient light, (c) want of sufficient opportunity ; (d) gr.at distaane’ m 
observer's d,feHve eyesight;(/) or hie iDtoiioatior,; Vj) M ^ 0 “™ d,,S 
which IS sometimes irore noticed than the person wearinj it. Ibid, pp, 538 - 53 ^ 9 * 

“ Slight Impression :-T! c f,unity of close observa^ 
tion of objects is largely a gift. Some peroons may Tvaik tilorg a street and he 

FoJections.‘Mco^: 

The weight of the evidence will be determined not so much bv the numhAi- r 
witnesses testifying to any fact in controversy as by the mTns and facS I, 
pos^ssed for a correct observation and knowledge of the Lets. l ^^nd (U 

and this fMt so^aSaffto Jotok'HiS thev°m art to^d'!?' “t 

profess to have seen much of comnlici.^ witnesses who 

They want the main facts stated cravincingly transactions. 

selves. The extraordinary extent to which tU i 

life has dwarfed our powerfof “°dern 

than in the Court-room. Thiiifrs run so smoa^thW ^ 1^0 where more markedly 

porfoct, ^PaoiaikataU carried to so “ 

on so much indoors, that it ceases *o be r mnitpf r.f ^ ® ex.stence goes 

^ broakfaat ia pWorly Tok^ and sSvld , a ‘‘‘•t 

little matter say of five miles\ in ten nw tm i ». ®t we are taken down town (a 

offices through twenty floors in an electrL^*^'i 

deluge, or that part of Broadway £s been that iheve is a blizzard or a 

faiiendown. We pass days witLut oavins the're!Ji? ^ ^ storeys building 

and forget that we have relations Insle id of attention to the w eather, 

to taik to on, Wenda by ^way la dropTrtoTh. T 

newspapers, and are vomited forth afmost without ourselves in 

doorsteps. The multiplicity of details deoriv^^^u^^^^^^ Ivnowmg it at our front 

to observe, and we cultivate a habit of not ol-i- ^ desire or the capacity 

overwhelmed with fatigue Ss P ^ braL be 

Human testimony take/It its very Lt ^bv noT' " ■ ” PP* 227-223. 

be perfectly honest, and his own rnffidoffitLi^^ ^ 

but he reckons without taking into account 5 ,^ correct, 

do), his own unconscious prejQdices hi? '‘“f’o^sible for him to 

failure of memory, even SS,. tL • the possible 

memo^-producing impression on his brah'^^ A 

prejudices, his pessimism, or optimism his rehttj^too P°^^tical 

he IS asked to relate, his age, his o^tSn d ■ "f the drama 

his impressions and his memory, and^neSsaJhv^P^f ‘ I all affect 

(Note). A man gazing at an Kt SZh L " ^ M. L. T. 11 . 

P.to»red g,«=; ,.d .0 dovemej b/a 
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social or political ideas record in the memory a necessarily c )louTed account. 4 
h, T. 11 (Note). 

Distances of the Object Seen :—^Wh* n an object is at a great disLu,nee rom a 
person looking at it, his perception of it may be very different Iroiii wliac it would 
be if the object were near to him. Ram on Facts, Chap. II. 

Presuming the eye-sight to be normal and the light good, one is ^bK ji broad 
daylii^ht to recognize”:—(fi) Persons whom one knows very well, at a distiace 
from^SO to 90 yards: when there are particular and chpr.-ictcriscic siga:., .10 
yards ; in exception il cases up to 165 yards. (6) Persons one docs not know 
very well and has not often seen from 28 to 33 yards. Criminal lavestigation by 
Dr. Hans Gross, 1934, p. 185. By moonlight one can recognize, when the moon 
is at the quarter, persons at a distance of from 21 feet, in bright moonlight at 
from 23 to 83 feet; and at the v. 2 ry brightest period of the full moon, at a 
distance of from 33 to 36 feet. In tropical countries the distances for moonlight 
may be increased. Thes-' are only approximate indications ; in practice they are 
01 but slight value. Fir.Ntly the statement concerning good normal eye-sight and 
good light is vague and there are other supplemental circumstances to influence 
it. The gaseous air of the town compared with the limpid atmosphere of the 
mountain diminishes the range of vision by at least 10 prr cent; the position of 
the sun, the background, the wind, and the temperature also combine to effect it 
to perhaps .he same extent (10 per cent). Our faculty of combination, which 
unconsciously comes into play, may corroborate our preception so that wc may be 
completely led into error. If a person at a, distance of say 220 yard,s s^cs a man 
first come out and then go into the house of A and knows that A lives alone in 
the house, he will suppose, if the man resembles A i-i his ext'^rior aspect, that the 
man is indeed A and will maintain the fact, as if he had seen him distinctly. In 
such cases verific.ition must always be made at the spot. Criminal Investigation 
by Dr. Hans Gross, Ed. 1934, p. 185. 

Attention Not Drawn:—Any cause of abstraction of attention from an 
object may occasion that the object makes a very small, or even perhaps no 
impression on the mind. Ram on Facts, p. 25. 

One sound may drown another, “ When I say firing, really the noise and din 
of breaking in the windows in the room, where I was, was so great that although 
firing actually occurred, I could not distinctly swear that I heard any firing at all.” 
Frost’s Trial, p. 193. 

Even a momentary inattention may account for non-observation of an occurr¬ 
ence. Thus, a cautious army payma.ster placed a package of money on a desk 
near a pay-in teller’s window in a bank and stood facing it until, when his turn 
came, he proceeded to explain to the teller what sort of funds were desired, and 
discovered the theft of the package before he had finished his explanation. No 
clue to the thief or the package was ever found. But if the possibility of theft 
had not thus been demonstrated, the paymaster would undoubtedly have declar¬ 
ed positively and confidently that the thing was impossible because of his constant 
vigilance. Reynolds’s Case. 15 Ct. Cl. 314. 

When President Carnot was assassinated not a single person saw the blow 
struck, though the assassin had jumped upon the foot-rest of the carriage, pushed 
aside Carnot’s arm, and thrust the dagger into his abdomen. In "^he carriage 
three gentlemen were seated, two grooms were standing behind, moanted officers 
were accompanying on citner side, and yet uo o.ie saw the President stabbed, and 
the assassin would nave e.tnly escaped if he had r:frained from calling out in a 
loud voice while running away. Dr. Hans Gross, Criminal Investigation, p, 79. 

Fear, horror or other mental excitement of the observer may be a cause of 
the distraction of attention. 
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skilful and inexperienced person would be likely to do.” See Staikie on Evidence, 
p, S67^ Pecuniary interest is generally a stronger incentive than mere curiosity. 
Savannah v. Gray, 85 Ga. 825. 

Various classes of persons, by reason of their professional requirements, .■’re 
better qualified to observe certain facts or conditions, as a gem merchant the 
shape and cuttings of a diamond, or a doctor the physical condition of a patient. 
See. faines, The Prisoner at the Bar, pp, 225-226. A man on trial I'or his life 
ordint-rily would be instinctively quick to observe and complain of any manifes¬ 
tation of bias or prejudice against him on the part of the Jurors upon whose 
decision his fate depended If he saw a suspicious interchange of signs of recog¬ 
nition between his prosecutor a.id a Juror who were supposed to be stoiigers to 
each other, its significance would doubtless impress him at once. Trombley v. 
State {Ind.lBOS), /S M. E. Bep. 976, per Montgomery, J. The Neto York Sun of Feb 
2,1908. 

Peculiarity in a Person or Object:—A witness observing a lame m.m getting 
off a tram may have been prompted to notice his actions because the witncis 
lumself was lame. See 120 Mo. App. 262, 96 S. W. Rep. 714 

By Voice :—To recognize a person by the voice alone would be a risky proceed¬ 
ing in a Criminal charge, though it is often enough accepted upon less important 
occasions. Stammering, stuttering and lisping are the most obvious peculiari¬ 
ties, and may under certain circumstances, as when people are heard quarrelling 
or in excited conversation, become of importance in identification. False teeth 
may alter a voice. Taylor’s Med, Jur. 1928, p. 116. 

It is very difficult to identify a person on a pitch dark night merely by the 
modulation of his voice and it is risky to convict a person merely on such identi¬ 
fication. 1928 L. 925 : 29 Cr. L. J. 758 : 110 I. C. 790. 

Testimony of a witness that he recognized the voice of a person wit!i whom 
he conversed over a telephone is sufficient evidence of identity. Lord Electric 
Co. V. Morrill 178 Mass 804; N. E. Rep. 807. quoted in Art of Cross-examination 
by P. R. Aiyar, Ed. 1920, p. 524. Some persons have such peculiar voices, they 
can be identified by acquaintances who hear them talk, without seeing Ihcm. 
It is possible for persons to identify a dog by merely hearing it bark, without 
seeing it. Wilbur v. Hubbard 85 Barb ( N. Y.) 304 quoted in ibid. The impresi.- 
ion taken once or twice of a person’s voice, gait or carriage is of little v.ilue for 
the purpose of identifying him. The voice may not have been in its proper, usual 
or natural tone due to anger, cold, etc. Ram on Facts, p. 62 quoted in iJirf. 

Animals and things may be identified by those familiar with them, hy tiie 
noises they make. Art of Cross-examination by P. R. Aiyar, Ed. 192u, 
p. 546. 

A waggon-maker can be a reliable witness to the identification of a buggy 
which passed in the night by a peculiar “ rattle ” of the wheels. Ibid, Moore • n 
Facts, Vol. II, 1908, p. 1873 A waggon-maker testified that he recognized a 
buggy which passed in the night time by a peculiar “ rattle ” of the wheels. 
“ Tne business of the witness would tend to direcc his attention to the bugg /,” 
said the Court, “ and enable him to recognize the peculiar noise made by it.” 
See 74 Iowa, p. 196. 

One eye-witness is worth more than ten ear-witnesses. See Coke, 4 Inst. 279, 
2 John (N. Y.) 81 p. 35. 

It is well known that shepherds readily identify their sheep however inter¬ 
mingled with others and offenders are not unfrequently recognized by the v. '.-e. 
Syme’s Justiciary Report. 284. 31 State Trials 1124, 1129, U37. When he 
putteth forth his own sheep, he goeth before them, and the sheep follow him; 
they know his voice. See John X. 4. 
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When We see a friend, whti, from any cause, hai become altered in his 
appearance since we saw him last, this change is likely to make a deep impression 
on the mind. Ram on Facts, p. 23. 

The attention of one witness being directed to one part or position of the 
subject of inquiry, and of another witness to a different point of view of the same 
thing, or the witnesses giving different degrees of attention to a single incident. 
Courts expect there will be a difference at least in the minute of their testimonies, 
and such divergencies constitute no reasonable basis for discrediting their united 
testimony to the important facts, but tend rather to enhance the credit of the 
witnesses. 217 Pa. St. 110, 117, 66 Atl. Rep. 239-242. 

The shining of the eye of a person lying in concealment is apt suddenly to 
betray him. The same is the case in respect of a cat’s eyes seen in darkness. 
Rockby, Canto Hi. 

It is often stated that things in motion sooner catch the eye than what not 
stirs. Troilus and Cross. A. Hi, S. 8. 

If there is some distinguished man, one eminent by his rank, by his military 
services, or by his scientific knowledge among the assemblage, it produces a strong 
impression on the mind. So it may make an impression that a person was there, 
about whom there was something remarkable, as language or dress seldom heard 
or seen, or a person having moral view of a subject. 

By Family Likeness:—Family likeness has often been insisted upon as a 
reason for inferring parentage and identity. In the Douglas Case, Lord 
Mansfield said : ‘I have always considered likeness an argument of child’s being the 
son of a parent, and the rather as a distinction between individuals in the human 
species is more discernable than in other animals; a man may survey ten 
thousand people before he sees two faces perfectly alike and in any army of a 
hundred thousand men every one may be known from another. If there should be 
a likeness of feature, there may be a discriminacy of voice, a difference in the 
gesture, the smile and various other things, whereas a family likeness runs 
generally through all these for in everything there is a resemblance, as of 
features, size, attitude and action. 2 Collectanea Judicia 402, Beck’s Medical 
Juris, 7th Ed., p. 402. Where the question wa^ who was the father of a certain 
woman, an allegation that she had a strong resemblance in the features of the 
face to one of the servants of the alleged father, with whom adultery was 
proved, was held not to be relevant, as being too much a matter of fancy and 
loose opinion to form a material article of evidence. Traite’s Law of Ev., 2ud 
Ed., pp. 441, 8. 

By Photograph:—In comparing photographs for the purpose of identification 
following cases may occur:—(a) Comparison of one portrait with another. —If the 
portraits are of different sizes, they must be enlarged to make them of the same 
size. Then measurements must be taken with compass, (6) Comparison of a 
portrait with an accused. —^The precaution of clothing and dressing the hair of the 
accused as he is in the photograph must be taken, (c) Comparison of portrait with 
a person at liberty. —All the features of the photograph must be carried in the 
memory, (d) Comparison of a portrait with our recolkction.—Supposing the witness 
has seen the accused only once, when he cheated, robbed and wounded him, the 
witness’s opinion will be of little value. His recognition will inspire more 
confidence if when he is able to pick out the person from a number of similar 
photographs, and does not recognize him simply because he had a moustache and 
there is in the collection only one photograph of a person with a moustache. 
Criminal Investigation by Dr. Hans Gross, Ed. 1934, p. 184. Enormous ddficulty 
is always experienced in recognizing persons from photographs, especially when 
the person recognizing is a simple-minded fellow who has rarely seen photographs 
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An assault took place near a lamp and was witnessed by the victim’s wife, 
his niece, and two servants, who all swore with more or less confidence to the 
identity of the murderer with the man who was being tried, and they had been 
very near him. He, however, successfully established an alibi and was acquitted. 
Wills’ Circumstantial Evidence. 

After a Number of Years Every face has its customary countenance, that 
which it usually wears, and this may last without any observable change far some 
time; it may so continue for a period in infancy, boyhood, manhood or old age. 
Yet by imperceptible degrees, the face and countenance are constantly, through¬ 
out their existence undergoing an alteration; and at each successive arrival at 
boyhood, manhood and old age, it is found that a change, and a great one, has, 
in the intervening time, been made in the face and countenance. So that when 
we have known an elderly person from his childhood, we have known him differ¬ 
ent faces and countenances. Ram on Facts, p. 58. A sure innovator on a 
countenance is time. Time alters the form of feaiures, imparts wrinkles, changes 
the complexion, whitens and destroys hair. Ibid p. 60. If two persons, each 
between sixty and seventy years of age were forty years ago almost daily to¬ 
gether and intimate friends, but during those forty years have never met, and at 
the end of that time they happen to meet, a great probability is, they will not at 
all recognise each other; and if each is convinced of the other’s identity, it will not 
be by their sight, hut their conversation, bringing to each other’s mind events or 
circumstances which took place antecedent to the forty years and of which each 
has a remembrance. See Ram on Facts, p. 61. 

By Whiskers or Wig :—A temporary change may also be artificially caused. 
The wearing or loss of moustaches or whiskers may have this effect. So may the 
temporary wearing on the head of false hair or a wig. This we learn from the 
Vicar of Wakefield, and his respectable acquaintance Mr Jenkinson;— “ I could 
not,” says the Vicar, “ avoid being surprised at the present youthful change in 
his aspect; for at the time I had seen him before, he appeared at least sixty.” 

Sir,” answered he, “ you are little acquainted with the world; I had at that 
time false hair, and have learned the art of counterfeiting every age, from seven¬ 
teen to seventy.” Vicar of Wakefield, Ch. XXV. 

By Person in FearFear has a very different effect upon different persons ; 
in some it prevents clear perception, whilst in others it assists in making an 
indelible impression. Starkie on Evidence 823, note X. A striking instance is 
that of the identification of robbers by persons whom they had tortured in the 
night time. A robber was completely and unequivocally identified by a witness 
whom he had put in fear of his life by presenting a revolver at close range while 
he took his money. Moore on Facts, Vol. II (1908), p. 1870. 

Fear, horror or other mental excitement of the observer may be a cause of 
distraction of attention. “ When the coffin of Mary, Queen of Scots was opened, 
between 1880 and 1840, it was discovered that she had at her execution received 
two strokes of the axe, one of which had only slashed the nape, while the second 
had separated the head from the trunk. But we posses a series of accounts of 
that execution, dating from the period itself, with all abundance and exactitude 
of details, and not one of these accounts mentions the first blow which merely 
injured the nape of the neck. Yet, judging from the careful way in which these 
accoiints have been recorded, this detail would certainly have been reported had 
it been noticed by any of the spectators ; but all were evidently in such a state 
of agitation that not even one of them observed the false blow, and all would 
probably have sworn in a Court of Law that only one blow was dealt. Dr. 
Gross states an analogous circumstance which occurred in his own experience. 
He was present at an execution at which for some reason or other the executioner 
wore gloves. After the execution he asked four of the officials who were present 
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what was the colour of the executioner’s gloves. Three reolied resnpr>HT«i 
black, gray, white; while the fourth stoutly maintained that the executioner wnJ’ 
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it esSekfivlf Tihp nf T® ""heed than the person who is wearina 
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the defendant, after but a few moments’ deliberation. He was sentenced to ten 
years in state’s prison although he denied vehemently that he had ever seen the 
complainant. As he was being led from the bar, the real crinainal arose among 
the audience and gave himself up, stating that he could not sit by and see an 
innocent man receive so great a punishment. The Prisoner at the Bar, pp. 280- 
231. Memory of aged persons in respect of recent events is notoriously fallible. 
Moore on Facts, Vol. II1908, p. 1372. 

Identification Parade by MagistrateThe accused was in the custody of 
Jail ofdcials and not Polic’officers, and was mixed with persons of same class 
or position, dressed in the same manner who were allowed to change their places 
and clothes from time to time and alter their appearances by shaving or cutting 
hair. No two witnesses were allowed to communicate with each other after 
identifying. The Magistrate embodied the result in the notes prepared by him 
and proved it in the Court, Held, the identification proceedings were absolutely 
honest and careful. 1927 0. 369 :106 I. C. 721: 20 Cr. L. J. 129. Identification 
parades do require most careful scrutiny. 1924 M. 232: 25 Cr. L. J. 145, 
Identification must be made immediately after the arrest. In dacoity cases, no 
Court Would convict the accused who was not identified in the Jail soon after his 
arrest. 1924 A. 6t5 : 26 Cr. L. J. 501. Court should vary the order in which 
the accused should stand at the time of identification, if asked to do so by the 
accused. 9 Mys, L. J. 385. Presence of Police Constable in the ro«m where 
identification is held is objectionable. 1934 L. 692. 

The Magistrate should make a list of outsiders mixed with the accused for 
the purpose of identification with their names and addresses. (&) The Magistrate 
should note in what connection the witness identifies him. (c) If a wrong 
person is identified it should be noted, (d) It is the duty of the Magistrate to 
record any complaint or objection made by accused at the time of identification 
parade, and if the complaint is absolutely futile, he may note it as such. 1935 
L. 230 : 85 Cr. L. J. 1180. 

Identification parade must be held at the earliest opportunity and all avail¬ 
able witnesses should be required to attend at the very ffist parade. 1934 L, 641 
See 1982 L. 488. Little or no value be attached to identification parade held 
16 months after the event particulary when the accused is a man of the same 
village as that of identifying person. (1946) 47 Cr. L. J. 780. 

The question whether a witness has or has not identified a man during 
investigation is not one which is in itself relevant at the trial. The actual evi¬ 
dence is that given by witnesses in Court. Its value is not strengthened by the 
recognition of witness at the parade, although on the other hand, its value will 
be destroyed if it is shown that they have failed to identify accused prior to trial. 
1986 Pesh. 166. 

The proportion of five other persons to one accused person for identification is 
the desirable proportion for the purpose of satisfying the Court that 

identification was not a question of accident. If this standard is not fully satis¬ 
fied the identification should not be rejected but should be subjected to rigid 
scrutiny. 1935 A. 652 : 157 I. C. 146 :1936 Cr. C. 652. Cr. Appeal No. 248 of 1927 
decided by Allahabad High Court on 15th Mav 1928 Hel. on. Each suspect must 
be mixed with at least ten under-trials. 1936 A. 873. Putting on some mark on 
suspect is objectionable 43 Cr, L. J. 742. For other cases see Prems criminal 
practice 1947. 

Identification Parade held by Police.—Statements made by witnesses to 
Police during the investigation are not admissible to corroborate the evidence 
given at the trial. 6 L. 171: 1925 L. 399: 27 Cr. L. J. 438, 1928 P. 282, 1935 C 
811. 
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occurrence, the state of light and the opportunities which the witnesses had of 
identifying them. 1929 A. 928 : 31 Cr. L. J, 206. Use of policemen in idcntifica- 
tioD parade is not objectionable if proper precautions are adopted. 1986 L. 409 : 
162 I. C. 969. 

The power to identify varies according to the power of observation, which 
the witness may not be able to describe. Exact amount cannot be laid down. 
1939 0. 455 : 82 Cr. L. J. 162 : 1931 L. 178 : 82 Cr. L. J. 684. Witnesses may 
identify persons they may not have seen for years. 1928 C. 430; 29 Cr, L. J 
1009:112 I. C. 887. 

Identification tests, as a rule, cannot form a sufficient basis for conviction, 
though they mxy perhaps add some weight to the other evidence against the 
accused. 19d9S. 149: 30 Cr. L. J. 4n6, 1924 0. 295: 25 Cr. L. J. 1125. 
Evidence of a witness given in Court should be accepted only if ho identifies 
the accused whom he previously ideiiiilied ni Jail. 1925 L. 137: 25 Cr. L. J. 
1272. As a general rule, failure of tlie witness to identify the accused in Court, 
whom he identified in Jail, weakens his evidence. 1930 0. 455 : 82 Cr. L. J. 102, 
28 Cr. L. J. 850, 1927 0. 369 ; 29 Cr. L. J. 129, 1928 L. 549: 29 Cr. L. 
J. 366. 

Where persons between 18 and 20 were paraded with the accused of 16 years 
and they were made to sit outside the Thana before the persons were called in 
for identification the parade was unfair. 1933 L. 308 : 84 Cr. L. J, 714 

Value of identification depends on two factors:—the identifying persons 
must not have seen the accused after the crime and there should be no mistakes 
or negligible ones. l'J36 A. 373. Court should not accept blindly identification 
evidence to outweigh the evidence of respectable eye witnesses. 1927 C. 820, 
1932 0. 287, 1933 L. 299, 1928 L. 724, 1923 L. 662, 1934 L. 641, 1927 0. lOfJ, 
1932 S. 55, 1929 S. 149, 1925 L, 187, 1929 A. 128, 1930 A. 746, 5 L. 396, 27 Cr. 
L. J. 946. 


Accused was mixed up with five others. He was identified by three persons 
out of 9 identifying witnesses, Held, it was sufficient identification. 1935 A. 477: 
154 I. C. 812. Wrong identification of persons by witnesses was considered 
immaterial, when the identification was conducted in jail and four groups of men 
mixed with suspects were made. 1935 C. 513 (522): 86 Cr. L. J. 1115. If a 
person identified three suspects as four “ wrong men ” identification is not entitled 
to weight, 1933 0. 49. For other cases See Prem’s Criminal Practice. 

Illustrations. 

{{) Grayson was charged with shooting Lockwood at a camp meeting, on 
the evening of August, 9, and with running away from the sedhe of the occurr¬ 
ence, which was witnessed by Sovine. The proof was so strong that, even wJti’i 
an excellent previous character Grayson cams very near being lynched on two 
occasions soon after his indictment for murder. The mother of the .nccuscd, 
after failing to secure senio: counsel, finally engaged young Abraham Lincoln, as 
he was then called, and the trial came on at an early hearing. No objection was 
made to the jury, and no cross-examination of witnesses save the last and the 
only important oae, who swore that he knew the parties, g^w the shot fired by 
Grayson, saw him run away, and picked up the deceased, who died instantly. 
The evidence of guilt and identity was morally certain, The attendance was 
large, the interest intense. Grayson’s mother began to wonder why Abraham 
remained silent so long and why he did not do something. The people finally 
rKted. The tall lawyer (Lincoln) stood up and eyed the strong witness in silence, 
without books or notes, and slowly began his defence by these questions 
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Q. “You generally take rest from 12 o’ clock to 3 p. m. ?” A. “Yes.” 

Q. “You take your meals in that interval ?” A. “Yes,” i 

Q. “And then you go to sleep ?” A. “Yes.” 

Q. “At the time the accused passed by you were all asleep.” A, “Yes.” 

Q. “And the noise of the horse’s hoofs awakened you ?” A. “Yes.” 

Q. “How far were you sleeping from the footpath where the accused were 
going ?” A. “At about 40 or 50 yards.” 

Q. “You did not rise and sit up to see the accused ?” A. “No, I partially 
rose when accusd passed by us.” 

Q. “Were the accused going at slow pace or at fast speed ?” 

A. “They were going at very rapid pace.” 

Q. “You saw that the accused Nos. 1 and 5 were on the first horse ?” A. 
“Yes.” 

Q. “And accused Nos. 2 and 6 were on second horse ?” A. “Yes.” 

Q. “And accused Nos. 3 and 4 on the third horse ?” A. “Yes.” 

Q. “The first horse was of chesnut colour, the second was a mare and the 
third was a gray horse ?” A. “Yes.” 

Q. “And you are sure that first and third were horses and the second was a 
mare ?” A. “Yes.” 

Q, “The accused No, 1 was carrying a dang mounted with chhavi and the 
accused No. 5 had a revolver in his hand ?” A. “Yes.” 

Q. “And the accused No. 2 was carrying a gun and No. 6 was carrying a 
revolver ?” A. “Yes.” 

Q. “The accused No. 3 was carrying a gun and the accused No. 4 had a 
sword ?” A. “Yes.” 

Q. “And you are sure that the accused No. 6 was riding behind No. 2, No. 
5 was riding behind No. 1 and the accused No. 4 was riding behind No. 8 ?” A. 
“Yes.” 

This was impossible because horses were going at a very rapid speed, as the 
other witnesses deposed and his account was so exaggerated and he was ready to 
go to such an absurd length when he said that he could identify all the accused, 
their respective places, weapons in their hands and the colour of horses and also 
whether one of the horses was a mare. The Court rejected the testimony of these 
witnesses. 

{Hi) In the above case another set of 8 witnesses of the village where 
dacoity was committed and of neighbouring villages was produced who attended 
the identification parade in jail at Montgomery and identified the accused. Two 
of these vdtnesses attended the identification parade on the 4th of August while 
the remaining six attended the second identification parade on the 8th of August. 
The accused were Jat Sikhs of District Amritsar. The districts of Amritsar and 
Lahore are called Majhas while districts of Ferozepore, Ludhiana and Jullundur 
are called Malwa and the districts of Montgomery, Jhang, Lyallpur and Multan 
are called Jangals. The Sikhs of these districts are respectively called Majha 
Jats, Malwa Jats and^ Janglu Jats. These three types of Sikhs have almost 
different features and different manners of dressing, etc. The cross-examination 
of one of these witnesses proceeded as follows:— 

Q. “ You along with five other witnesses were called at Pakpattan Police 
Station by the Police Sub-Inspector to accompany him to Montgomery for identi¬ 
fication of the accused ?” A. “Yes.” 

Qjj “ You travelled in the same lorry along with the Sub-Inspector ?” A, 

4 
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Q. “ And the first two witnesses (the witness who had identified the accused 
on 4th August) were also with you in the lorry ?” A. “ Yes.” 

Q. “ You were all talking about this dacoity while in the lorry ?” A. 
“Yes.” 

Q. You were told that the accused were all Sikhs and belonged to Majha 
tract, and that one of them was about 70 years old and his son of about 19 years 
was one of the dacoits ?” A. “ Yes.” 

Q. “ The said two witnesses and the Sub-Ijispector were the chief persons 
who did the most talking ?” A. “ Yes.” 

Q. “ You were brought to the District Courts of Montgomery ” A. “ Yes” 

“ You were made to sit outside the Court for about three or four hours, i, e,, 
up to 5 o’clock wnen the identification parade was held in the Jail ?” A. “Yes,” 

Q. “ While sitting there you saw some Sikhs who were in hand-cuffs and 
fetters taken by the Police ?” A. “Yes, they passed by us while we were 
sitting there.” 

(The record showed that the accused were produced that day before the 
Magistrate at Montgomery for further remand. The witnesses were purposely 
made to sit there so that they might have opportunity to see the accused before 
identification.) 

Q. “ How many people were mixed with the accused at the time of the identi¬ 
fication parade ?” A. “ There were six accused and about 9 or 10 outsiders." 

Q. “ Do you know the Jat Sikhs are of three types or classes ?” A. “ No.” 

Q. “ I will tell you that they are Majha, Malwa and Janglu Jat Sikhs.” 
(Majha Jats belong to Lahore and Amritsar District, Malwa to Ferozepur and 
Ludhiana District and Janglu Jat to Montgomery District) ? A. “ Yes.” 

Q. “ Can you distinguish these types of Sikhs if shown to you separately ?” 
A. “ 1 can always make out a Majha Jat from that of Malwa and Janglu Jats 
by his peculiar features, beard, dress and particularly the manner of his tying the 
turban.” 

Q “ Now tell me whether the outsiders mixed with the accused in the 
identification parade were Malwa or Janglus ?” A. “ They were Janglus belong¬ 
ing to Montgomery and Mnltan districts.” 

Q. •* And the accused were all Majha Jats ?” A. “Yes.” 

This showed that identification was very easy as the Identifying person had 
knowledge beforehand that the accused were Majha Jats and they were mixed 
up with Janglu Jats, and moreover the accused had been shown to them near the 
District Courts, and the identification was held about 18 months after the date 
of the occurrence. 

The judge rejected the testimony on the point of identification. 

(in) Two sisters living in the same house in Chicago had babies of equal age, 
who so resembled each other their own mothers were unable to distinguish them 
when they were together. Now it so happened that by the carelessness of the 
nurse, the babies got mbeed together. Their physician came to the lawyer in 
great distress. 

Q. “ But perhaps the children were not changed at all.” A. “ Oh, but 
there is no doubt that they were changed.” 

Q. “Are you sure of it?” A. “Perfectly.” 

“ Well, if that is the case, why don’t you change them back again. I don’t 
see any difficulty in the case.’ See 29 M. L. J. 93. 

(®) A young man was tried at the old Bailey, July, 1824, on five indictments 
for different acts of theft. It appeared that a person resembling the prisoner in 
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size and general appearance had called at various shops in the metropolis for the 
purpose of looking at books, jewellery and other articles with the pretended 
intention of making purchases, but made off with the property placed before 
him while the shop-keepers were engaged in taking out other articles. In each of 
these cases the prisoner was positively identified by several persons, while in the 
majority of them alibi was as clearly and positively established, and the young 
man was proved to be of orderly habits and irreproachable character, and under 
no temptation from want of money to resort to acts of dishonesty. Similar 
depredations on other tradesmen had been committed by a person resembling the 
prisoner, and the tradesmen deposed that, though there was a considerable 
resemblence to the prisoner, he was not the person who had robbed them. He 
was convicted upon one indictment, but acquitted on all the others and the 
Judge and Jurors who tried the last three cases expressed their conviction that 
the witnesses had been mistaken, and that the prosecutor had been robbed by 
another person resembling the prisoner. A pardon was immediately procured in 
respect of that charge on which the conviction had taken place. See Rex v, 
Robinson, 0. B. Sessions Papers, 1824, 423. 

(vi) A respectable young man was tried for a highway robbery committed 
at Bethnal Green, in which neighbourhood both he and the prosecutor resided. 
The prosecutor swore positively that the prisoner was the man who robbed him 
of his watch. A young woman, to whom the prisoner paid his addresses, gave 
evidence which proved a complete alibi. The prosecutor then was ordered out of 
the Court, and in the interval another young man, who awaited his trial on a 
capital charge, was introduced and placed by the side of the prisoner. The 
prosecutor was again put into the witness-box, and addressed by the prisoner’s 
counsel thus: “ Remember, the life of this young man depends upon your reply 
to the question I am about to put. Will you swear again that the young man at 
the bar is the person who assaulted and robbed you ?” The witness turned his 
head towards the dock, when beholding two men so nearly alike, he dropped his 
hat, became speechless with astonishment for a time, and at length declined 
swearing to either. The prisoner was of course acquitted. The other young man 
was tried for another offence and executed, and, befoie his death, acknowledged 
that he had committed the robbery in question. See Paris and Fonblanque 
Medical Jurisprudence, Ed. 1823 , Vol. II. 

(dm) Two men were convicted before Mr. Justice Grose of a murder and 
executed, and the identity of the prisoners was positively sworn to by a lady who 
was in company with the deceased at the time of the robbery and murder, but 
several years afterwards two men. who suffered for other crimes, confessed at the 
scaffold the commission of the murder for which these persons were executed. 
See Wills, Circumstantial Evidence. 

(viii) At the first trial of Mr. Beck, for obtaining money by false pretences in 
1896, it was said that the evidence of identity was most overwhelming, ten 
witnesses to identity picking him out from a numbers of others without the 
slightest hesitation. But two crimes those of 1877 and 1893) were committ¬ 
ed by one and the same man. Mr. Beck did not commit the first (because he 
was in Peru in 1877). Therefore, he did not commit the second. Again in 1904, 
five other witnesses repeated the same fatal mistake of confounding Mr. Adolf 
Beck with John Smith. The latter was convicted in 1877 for extraordinary frauds 
of an identical character with those of 1896 and 1904, 

(lit) A previous acquaintance is more or less a condition precedent to satis¬ 
factory identification, but Romilly relates that a sailor was wrongfully convicted 
for mutiny on ‘the Herraoine’ on the evidence of the master, who must have had 
frequent opportunity of seeing the man he was mistaken for. In the above case, 
Rolfe B., observed that there is no sort of evidence that is given that is more 
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convincing (than evidence of identity) and yet which has more frequently proved 
to be completely unfounded. At the trial of Elizabeth Canning, in 1754, 36 
witnesses positively swore that a particular person, whom they knew well, was in 
Dorsetshire at a certain time and 26 other witnesses swore that the same person 
whom they knew equally well was at the same time 150 miles off in Middlesex. 

(») In the case of William Thompson (1912) twenty>one witnesses swore that 
a person charged with obtaining a number of horses by false pretences, was the 
offender, but this was shown to be impossible by hand-writing and other 
circumstantial evidence. Upon the principle of similar acts: Bull’s case (1911) 6 
Cr. App. 41 Pari. Pap., Beck Commission, 1905, Cd. 2315, p. xii. The police 
admitted before the Court of Criminal Appeal that a mistake had been made, 
and the conviction was quashed. Pitty Taylor observes that in no sense is it 
possible to say that verdicts arrived at by circumstantial evidence amount to 
absolute certainty. Absolute metaphysical, and demonstrative certainty is, 
however, not essential to proof by circumstances. It is sufficient if they produce 
moral certainty to the exclusion of every reasonable doubt; even direct and 
positive testimony does not afford grounds of belief of a higher and superior 
nature. This aspect of the standard of evidence was brought into relief by Lord 
Coleridge, J., in his summing up in the Newcastle Train Murder Case, July, 1910, 
which was subsequently alluded to by Lord Alverstone, L. V. J., in the Court of 
Criminal Appeal, as “one of the most able I have ever read.” Lord Coleridge 
observed: “the law does not demand that they should act on certainties, and 
upon certainties alone. In the passage of our lives, in our acts, in our thoughts, 
we do not deal with certainties—we act on just and reasonable convictions found¬ 
ed upon just and reasonable grounds.” See 13 Cr. L. J. 86, 87. 

(ici) In a case of burglary before the Special Commission at York, January, 
1818, a witness stated that a man came into his room in the night, and caused a 
light by strildng on the stone floor with something like a sword, which produced 
a flash of light near his face and enabled him to observe that his forehead and 
cheeks were blacked over in streaks that he had on a dark-coloured coat and a 
dark-coloured handkerchief and was a large man, from which circumstances and 
from his voice he believed the prisoner to be the same man. The prisoner was 
acquitted, but, undoubtedly, such evidence has occasionally been acted upon. 
See 31 State Trials 1124—1185. 

[ani) The late learned Recorder of Birmingham (M.D. Hill, Esq., Q.C.) once 
narrated the particulars of a remarkable case, in which he was retained as 
counsel for a prisoner accused of shooting at a yoimg woman and in which the 
intended victim was prepared to swear that she recognized the prisoner by the 
fl^h of the gun which was fired at her. The trial, which was to have taken 
pl^e at the Derby-spring Assizes, (1840) was prevented by the suicide of the 
prisoner, after the business of the Assizes had begun, but Mr. Hill made a series 
of experiments with a view to test the possibility of the alleged recognition and 
the conclusion he drew was “that all stories of recognition from the flash of gun 
or pistol must be founded upon a fallacy.” There were many circumstances in 
the case calculated to produce a strong impression on the young woman’s mind 
that the prisoner was her assailant and she doubtless mistook the impression so 
created for_ ocular demonstration. On the other hand it is asserted in Taylor’s 
Medical Jurispradence, 6th Ed. 1910 559-560, that from information which the 
author was able to collect on this point, there appears to be no doubt that an 
assailant may be thus occasionally identified. It probably depends largely upon 
the quickness of individual sight. See Wills’ Circumstantial Evidence, 6th Ed. p. 
188. ^ 

1 . 1 . (****') ’''flth peculiarities and characteristics so marked 

that only a very careless observer (of whom, however, there are a great number) 
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could well be wrong about them. There are others—and far great number— 
whose features and persons are of the very commonest types, and who are hardly 
distinguishable by a casual observer from hundreds to be met every day in the 
streets. The physical characteristics of the subject of identification may be of 
the one category or the other, or may belong to any one of the infinite gradations 
between the two extremes. Fortunately the tribunal has the advantage of seeing 
the person sought to be idrntified, and the foregoing consideration can always be 
brought hs.me to the minds of the Jurors. Ibid p. 384. 

(xiv) In one case a gentleman who was shot at while driving home in his gig, 
and wounded in the elbow, stated that when he observed the flash of the gun, he 
saw that it was levelled towards him and that the light enabled him to recognize 
at once the features of the accused. On cross-examination he stated that he was 
quite sure he could see him, and that he was not mistaken as to his identity, 
but the prisoner was acquitted. Reg v. White, Croydon Summer Assizes, 
1839. 

(xv) In Rex v. Brookes, 81 State Trials 1124, 1135, 1137, it is stated that 
after condemnation of a man for murder, on the testimony of two witnesses who 
deposed that they recognised him by the light from the discharge of a gun, 
experiments were made from which it appeared that such recognition was 
impossible. Wills’ Circumstantial Evidence, p, 183. 

(xvi) This is a case which remarkably illustrates the difficulties surrounding 
the determination of personal identity. A man was tried at Manchester for 
housebreaking. He was convicted. A part of the indictment alleged that he 
had been previously convicted of a similar offence. A warder from the convict 
prison from which it was alleged that the prisoner had been discharged on complet¬ 
ing his former sentence, deposed that the prisoner was the same man, and that he 
had served his former sentence as James Williams. The prisoner, who vehemently 
protested that a mistake had been made, elicited from the warder that upon the dis¬ 
charge of James Williams a list had been made of the marks of identification upon 
him. The list was produced and the goal surgeon was requested to take the prisoner 
to the cells and report what marks he had upon him. He returned with the list 
which differed very materially from the warder’s list, containing some obvious 
marks which were not in the warder’s list and not containing others which were 
in that list. In particular the prisoner had upon his stomach a large mark of 
discolouration (“ probably congenital,” said the surgeon) which was not in the 
warder’s list. Photographs of James Wiliams were produced by the warder and 
at the request of the Jury the prisoner was placed in various positions, and under 
various hghts for the purpose of comparison. In the end the Jury found that 
the prisoner was not James Williams, and he received the mitigated sentence due 
to a first conviction for an offence of this kind. When in prison he memorialised 
the Home Secretary, complaining of some action on the part of the prison 
authorities. This led to an investigation, in the course of which a petition from 
James Williams daied from Chatham convict prison, was found in the archives of 
the Home Office, and both petitions were sent by the Home Secretary to the 
Judge who tried the case. There was not then room for the smallest doubt as to 
the identity of the prisoner with James Williams. Not only were the two hand¬ 
writings ide itical, but there was a peculiar vein of thought and character running 
through both p.-titions which could hardly, by any possibility, have been common 
to two different persons. The man was of the kind known to seamen as “ sea 
lawyers ” and with a very peculiar vein of querulousness eminently characteristic. 
There was not the slightest doubt that the warder was right in his identification 
Ibid, 

{aevii) A Mr. Storrs of Grose Nall, in Cheshire, was murdered in his own house 
about 9 p. m. on November 1, 1908. The murderer was seen in the kitchen by 
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the cookj who had a good opportunity of noticing him. Mr. Storrs, hearing a 
noise came out of the dining room into the passage, where he was immediately 
attacked by a man who grappled with him, stabbed him wiHi a larae knif<* in 
som-" fifteen or sixteen places, and effected his escap He w I iteu o to a 

sofa, where he died in a few minutes without having been able U> say a word. 
The assault took place near a lamp and was witnps.>ied by his wife, his niec*', and 
two servants, who all swore with more or less cnnfiiJcnce to the deiv of 
the murderer with the man who was being tried, and ih( y hi d been ve • nm. 
He, however, successfully established an alibi a d w.s acquiited t <■ "i * iths 
later suspicion fell upon another man said to T‘s mb e the mm who had been 
acquitted, and he was put upon his trial. The same witnesses had, of course, to 
be called. Their evidence could not, however, come to much more than that 
there was such similarity that they might have mistaken the one for the other. 
The general evidence was not of a cogent kind; an alibi was set up on this occasion 
also. Though the authorities could scarcely do otherwise than prosecute, there 
and never could have been much chance of a conviction and the second prisoner 
also was acquitted. See ibid. 

{xviii) Antipholus of Syracuse, the twin brother of Antipholus of Ephesus, 
experienced some of these inconveniences:— 

“ There’s not a man I meet, but doth salute me 
As if I were their well acquainted friend; 

And every one doth call me by my name. 

Some tender money to me, some invite me; 

Some other gives me thanks for kindness; 

Some offer me commodities to buy: 

Even now a tailor called me in his shop, 

And .showed me silks that he had bought for me. 

And, therewithal, took measure of my body.” 

See Shakespeare’s Comedy of Errors, Act, IV, S. 3. 

{xix) “ Two faces, even though there be no relationship between the parties, 
may be all but indistinguishably alike, so that the one shall frequently be 
accosted for the other, yet no parity of character can be inferred from this 
resemblance. Poor Captain Atkins, who was lost in the defence off the coast of 
Jutland in 1811, had a double of this kind, that was the torment of his life; 
for this double was a swindler, who, having discovered the lucky facsimileship, 
obtained goods, took up money, and at last married a wife in his name. Once 
when the real Captain Atkins returned from a distant station, this poor woman, 
who, awaiting him at Plymouth, put off in a boat, boarded the ship as soon as it 
came to anchor, and ran to welcome him as her husband.” (Southey’s ‘‘The 
Doctor,” Vol VII, p. 474, Ed. 1847.) Following this story, Southey gives an 
account, “ cut out of a journal of the day,” of a coroner’s inquest on the body of 
a girl found drowned, between whom and another young woman living there 
Was a likeness so extraodinary that a number of witnesses, among whom was 
the mother of the latter, swore positively to the body as that of the girl living. 
Towards the close of the inquest, however, the girl so supposed to be dead walked 
into the room, and said to one of the most positive of the witnesses, “ How could 
you make such a mistake as to take another body for mine ?” The result 
was, there mas no evidence to prove who the deceased was. See Ram on 
Facts, p. 68. 

(xx) In November, 1794, a woman was indicted at the Old Bailey for robbing 
her ready-furnished lodgings. The prosecutrix swore to the prisoner’s having 
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taken the lodgings. The prisoner said she had a twin sister, so like her, that 
their parents coui-'l not distinguish them asunder. A man said the sister was 
in custody for a similar offence; he had seen her, and they were so alike, it was 
impossible to perceive any difference; under these circumstances, the Jury 
acquitted the prisoner. She was a second time indicted for a similar offence. 
The prosecutrix in this case was positive as to her identity. She had seen the 
sister, who, in order to deceive her, had changed clothes with her sister, but stiii 
she pointed her out. She also distinguished their voices, and a degree of hasii- 
ness was observed in the sister beyond the prisoner. On this second indictment 
she was found guilty. See Ram on Facts, p. 66. 

(xxi) The famous Tichborne trial is not only interesting but instructive. The 
facts were briefly these:—In April 1854, Roger Tichborne, the heir to the 
T-chhorne barcnetcy and estate embarked at Rio on board the Bella, which was 
lost, and for eleven long years ncithing was known or heard of him. Suddenly, 
in Australif, a butcher came from the shambles and announced himself as the 
long lost heir. Ee swore that he was Roger Tichborne, the son of the l.iSL 
baronet. In support of this story, he also swore that he had, while on a visit 
to his uncle, seduced his cousin Kate, and it being suggested to him that he was 
Arthur Onoo, the son of a butcher at Wapping, he swore that he was not. 
These three things he falsey swore, and those were the three main charges against 
him. It had been said over ai.d over again by those who had not read the case, 
this must be the rigat man, or Low could he have known ail these things ? This 
is what Mr. Hawkins’ cross-examination was directed to, namely, to show that 
the claimant’s knowledge was the knowledge of old Bogle, an old family servant, 
and not uis own, and it will show that the pretended recollection of the 
claimant is no: the recollection of a child grown into a man but of one who 
was a man when the incidents occurred. The claimant recollected with the 
crammed mind of a man, and not with the artless memory of a child. The 
claimant got his information from Bogle. When old Bogle went to the hotel 
where claimant was staying in Australia, he went to greet Sir Roger rather than 
to ascertain whether or no it was he. He went “ possessed with the idea” that 
the person who was to meet him was in fact the veritable Roger; and then one 
of the two things must follow; if he went as a rogue to assist in the perpetration 
of a fraud, he would willingly communicate all he knew of the family and the 
estate, and if he went as a fool he could easily be drawn by a cunning imnoster 
to impart the same information. Then we got the cross-examination as to 
Bogle’s first interview with the claimant, thus:— 

Q. “ You knew the defendant’s face at once ?” A. “ Yes.” 

Q. “ He was exactly like ?” A. “ Yes; I knew him from his likeness to 
his uncle.” 

Q. “ And that was how you recognized him ?” A. “ YeS,” 

Q. “ At first sight ?” A. “ At first sight,” 

Q. *' Not from his likeness to Roger ?” A. " Not exactly.” 

Q. “ There is a good deal of difference between him and Roger, is there 
not ?” 

This question was a sort of petard, and Bogle having got ready by t-ie 
previous questions, must be hoisted upon it, struggle as he may; he struggles 
thus: A. “ He is stouter,” ^ 

Q. “ A great deal stouter 7” A. “ No, not a great deal.” 

Q. “ What, was Roger stout ?”— A. “ No.” 

Q. “Was he thin?” A, “Yes.” 

Q. “Verythin?” A. “Yes.” 
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Q “ Narrow-chested ; pigeon-chested A. “ They sdy so; but I don’t 
think he was by measurement.'’ 

Q. “ Don’t talk c f lluasurLmen^ Was he not narrow in the front nart nf 
his chest ?” A. ** He appeared so.” 

Q. “ Did you think the defendant narrow and pigeon-breasted ?” A. “No 
he was stouter."’ ’ 

Q. “ And broader ?” A. “ Yes.” 

Q. “ Taller ?’ ’ A. “ No; about the same height.” 

Q. “ Had Roger a long neck ? ’ A. “ Well, I don’t know if longer than 
usual As he was thin it appeard to be so.” 

Q. “ The defendant’s did not appear so, did it ?” A. It appeared shorter 
because he was stout.” 

Q. “ As to the face ?” A. “ The upper part was like Roger’s.” 

^ Q. “What do you say to the lower part?” A. “Well, his nose was 
injured. 

Q. “ But the lower part—the chin ?” A. “ It was shorter.” 

Q, “ Roger’s was long ?” A. “ Rather.” 

Q. “ And pointed ?” A. “ Yes, I think so.” 

Now a direct point-blank contradiction of what the defendant had sworn in 
the former trial is obtained in this way. 

Q. “ Do you know whether he had heard you were in Sydney ?” 

i. + 1 ^’ n (tile old family gardener). I don’t know 

whether Guilfoyle had told him anything. (The dowager’s letters to the defendant 
had mentioned that Bogle was m Sydney and was quite black). 

Q. “ Did he tell you he knew you were in Sydney ?” A. “ Yes, he dij.” 

Q. “ Did he show you a letter of Lady Tichborne?” A. “He did.” 

Q. “ Did hs put the letter into your hand Y” A. “ Yes ” 

Q. “Did you read it ?” A. “I couldn’t, as I had not got my glasses.” 

+ 1 . 1 ^’ you knew the handwriting?” A. “Yes, and he 

told me his mother had written and told him I was there.” 

‘Did he says he had been making inquiries about you ?” A, “He 
said he was going to advertise for me.” . ri, ixe 

defendant is now 
tl« defendant s«re that Ihe 

name of Bogle never had been mentioned to him until he saw him. 

But you knew at the time that Bogle was there 
" Uid not.” swore the defendant in his previous examination. 

“ Had not you received your mother’s letter ?” 

“ No, not at that time.” 

t°tlatt>^l:rL"srdn?y”' *” W, which had 

h'K-ha^ .te deLM7 s^S 

have seen them, for Bogle had be^ with Roser on thr^ n 
Roger’s arms bare, Id no tattoo maS^^as 

swearing was dealt with in the following mamier: positive point blank 
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Q, “ You say,” asks Mr. Hawkins, “that on each of these occasions Roger 
had on a pair of black trousers, with his braces tied round his waist ?” A. 
“ Yes.” 

Q. “ Was the night shirl buttoned up at the throat ?” A. “ Yes.” 

Q. “ The sleeves, how were they ?” A. “ Loose.” 

Q. “Well?’ A. “WeU; 

Q. “ What then ? What did you see ?” A. “ I saw him rub his arms.” 

Q. “ Simply rubbing his arms like this ?” A. “ He just rubbed one arm 
and then the other.” 

Q. “ Both at the same time ?” A. “ No, not both at the same time, first 
one and then the other.” 

0 “Do you know why he rubbed his arm?” A. “I suppose it itched. 

I don’t know.” 

Q. “ But did you think when you saw him rubbing his arm ?” A. “ I 
thought he’d got a flea.” 

Q. “ A flea ?” A. “ Yes I thought so.” 

Q. “ Did you see it V” A. “ No, of course not, Mr. Hawkins.” 

Q. “ Whereabouts was it ? Just show me.’’ 

(Bogle points out the place, just two inches above the elbow.) 

Q. “Can you tell me what time this was?” A. “Ten minutes past 
eleven.” 

Q, “ That was the first occasion ?” A. “ Yes, but it occurred three 
times, I have told you,” 

Q. “ And on each occasion you had the same opportunity of seeing his 
naked arms ?” A. “ Just the same.” 

Q. “ Now let me come to the second occasion. Did he do the same thing ?” 
A. “ He did the same thing.” 

Q. “ Was this about the same time V" A. “ About the same time.” 

Q. “ About ten minutes past eleven ?” A. “ Yes, because I left him 
about that time.” 

Q. “ I don’t want to know your reasons. Did he just rub one arm so, and 
then the other so ?” A. “ Yes, he was rubbing his naked arm.” 

Q. “ And each time you had the opportunity of seeing it ?” A, “ Each 
time I saw it.” 

Q. “ Rubbed it outside ?” A. “I don’t know what you mean by outside.” 

Q. “ Did he always put his hand inside ?” A. “ Inside of a shirt, always 
put his hand in—1 don’t know.” 

Q. “ But I want you to know; you recollect it, you say ?” 

A “ If your shirt was unbuttoned, and you were rubbing your arms, Mr. 
Hawkins, you would draw your sleeves up.” 

Q. “ Never mind what I should do. I want to know what you say Roger 
did. Why do you think he rubbed liis arm at this time ?’' 

A. “ I suppose the same as before.” 

Q. “ A flea ?” A. “ I suppose so.” 

Q. “ But did you see the flea, Bogle ?” A. “ I told you, Mr. Hawkins, I 
did not.” 

Q. “ Excuse me, that was the first one ?” A. “ Well, this was the same.” 

Q. “ You say there were no buttons on the sleeves, Bogle ?” 

A, “ I don't believe there was, Mr. Hawkins.” 
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*3- “whether there were buttons or 

not ? ’ A. " I don t beheve it. ’ 

Q. “ But do you know ?” A. “ I do not know.” 

, “ But I dare say you know Ihis that if a man has no shirtbuttons his 

sleeves would fall open a good deal ?” * 

A, “ I know every man has shirt-buttons, but they come off.” 

Q. “ Where the sleeves made to button ?” A. “ Yes, of course.” 

Q. “ And on every one of the three occasions it happened to h? 
unbottoned ?” A. “ Each time I saw it.” 

“ I d^ ” " ^ occasion. Do you recollect that ?” A. 

Q. “ Do you recollect which arm you saw ?” A. “ I saw both.” 

Q. “ Both arms up to the elbow ?” A. Occasionally.” 

Q. “Just point out where it was you saw him rubbing?” “That’s the 
same place as before ?” A. “ The same place.” 

Q. '■ The same place on all three occasions ?” A “ Yes ” 

Q. “ With sleeves unbottoned ?” A. “Yes.” 

Q. “ Why did you notice them particularly ?” A. “ If you pull up voui 
sleeveSj I can see it without noticing it particularly*’^ 

. 1 “ If I was sitting with 
you, and there were sleeves, and if you rubbed your arms, would I not see you.” 

Q. “ You would look at the arm and notice it particularly, so as to recollect 
the cucumstance for five-and-twenty years, would you ?” 

A. “I would be noticing what you are doing.” 

Q. “ Do you seriously mean to say you took notice of his arms ?” 

A. “ I seriously mean to say I saw him rubbing his arms, and saw no 
marks on them,” 

y®*^ recall these circumstances to memory?” A. 
What circumstances ? ^ 

summer evening rubbings of his arm in 1851 ?” A. “I don’t 

T firSv/ ^ all remember it ?” A. “ I thought of it when 

1 first heard the tattoo marks mentioned.” “ 

Q Ih 4 . ** ^ tattooed I ought to have seen it.” 

occasion, did you think it was a flea again ?” A. “I 

oUppoSc SO, ^ 

Q. “ What time was it ? About the same time ?” A. “ Yes.” 

Q. “ Ten minutes past eleven ?” A. “ Yes.” 

ggjj j?‘ all I can say is he must have been a very punctua old 

a Dealest, ^y'^dence. It explodes amid 

a peal oflaughter. See Hams, pp, 130-190. 

“ '““Mkable witness was caUed, 
told his tale with woaderful preeision 
hntth^it ^ ^®^acy. That it was untrue there could hardly be a question, 

li task U wl “ “>"“>tt hope; 

tasi th"e 
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evidence was perfect. After the trial one of the jury was asked what he thought 
of Luie’s evidence, and if he ever attached any importance to his story. He said 
th’t at the close of the evidence-in-chief he thought it is so inrjprobable that no 
credence could be given to itbut ” he added, “after Mr. Hawkins had been 
at him for a day and could not shake him, I began to think if such a cross- 
examiner as that cannot touch him there must be something in what he says, 
and I began to waver. I could not understand how it was all lies, it did not 
break down under such an able counsel.” The whole difficulty in exposing the 
falsiiv of Luie’s evidence in the Tichborne trial consisted in the fact tliat the 
circumstances outside the events deposed to were so remote that all connection was 
destroj ed. No ingenuity or ability could reach them without some connecting 
link. The sole spectator of the events was in the witness-box and he took care to 
separate them from every other event in his life and from every circumstance 
that could be contradicted. No materials for cross-examinadoa were before 
the eminent counsel for the prosecution, and the facts that sabsequeutly came 
to light, by the merest accident in the world, were at that time absolutely 
inconceivable. See Harris on Hints on Advocacy, 14th Ed., 1911, pp. 
67—69. 

(xxii) In the trial of Hoffman a prosecution witness testified that she had 
seen the accused who was driving a car, stop and pick up the murdered woman and 
ride away with her. She had identified the accused and his car from pictures in 
the newspapers published subsequently to the crime. The Defence Counsel sus¬ 
pected that the girl had some doubts about her identification and that she had 
not ample opportunity to compare the picture in the paper with the man whom 
she had seen driving the car. He thought that the memory of the girl was ex¬ 
ceedingly poor. He commenced the cross-examination in a very friendly spirit 
in order to gain her full confidence. 

Q. Let’s see. It was at the police station that you first identified him, 
wasn’t it? A. Yes. 

Q. What officers were present when jou got there? A. 1 clid’t take 
notice. 

Q. Do you know Police Inspector Ernest Van Wagner captain of detec¬ 
tives? A. Yes. 

Q. Wasn’t he there ? A. Yes. 

Q. After you had viewed Hoffman the first time at the police station, didn’t 
vou say so Captain Van Wanger, “No, sir, that is not the man” ? a. 
Yes. 

Q. And then didn’t you view Hoffman the second time and say to Captain 
Van Wanger, “That isn’t the man” ? A. Yes. 

Q. You saw only one side of the man’s face, didn’t you ? A. Yes. 

Q. And you really don’t remember which side you saw ? A. No. 

Q. The picture you saw in the papers one month later showed a front view 
of Hoffman’s face ? A. Yes. 

Q. Did you ever live in Mersereau avenue ? A. Yes. 

Q. Do you remember the number ? A. No. 

Q Do you remember how many rooms there were in the apartment ? A 
No. 

Q. You lived in Bloomfield avenue five years ago ? A. 1 think so. 

Q, Do you remember the number ? A. N o. 

Q. Did you attend Public School Number Six in Manhattan? A. Yes, 

Q. What was the location ? A. I don’t remember it, 
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Q. 

Q. 


CROSS-EXAMINATION 


You testified at Hoffman’s third trial in 1928 ? 
What month was it? A. April or May. 


A. Yes. 


CHAPTER 4? 

A Identification of Tliinff«! 

A thing IS sometimes singular or rare ■ a? ■ • i 

the production of a foreign country and in or as 

of It may make a deep impression and thio ■ singularity or raritv 

may render it easy toCoS tte C KT.T ^ “^4 

a multitude of Sher thinss i/mn?/!. singular or rare^ 

ed goods of particular trades, be th Jy Sothinf'h ' \a ’ f “^anufacturi 

of any other ^ furniture, tools of 

stnking difference distinguishing it from ntw ’r some 

thing wanting or superfluous^ it or ®Pecies. as some! 

ly acquired by it as a stamp or stain thS “^ade on or accidental- 

on the mind, and being remembered will mnyrli f strongly impressed 

theparticularthing.RlmoaFS p 50 power to recognise 

^-ind other?4 

i?Tr;;i i.., Evidence in Theft Cases 

If •® ®^sily procurable, 25 P R iggg /r- \ 

it doubt,. aside „e„ in 

S°!Se™''y““'**'*''‘''*‘ProduTSi ^JsT'rf'ie property 

teSy^^—e]?~ 

unsatirfactory nature. 17 p R igng” it is generally of difficult and 

CereaU MMt'bTidCTHfi^f Common Pattern 

iqtJ* w "* • ^930 P, sia G„ ^ corroboration of prosecution 

,>n3-f^I®‘^°‘^®°^®°“mon pattern cannot be identified. ^4 P. L R 

tr»d= as ofetotbini, plrtS^' 

urniture, tools Of trade or husbandry or things 
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of other kind cannot be recognized unless there is some striking difference 
distinguishing it from others of its kind or species c.g., accidental stamp or stain 
or something wanting or superfluous in it. Ibid, p. 544. By constant use a thing 
csn be recognized. A carpenter, a mason or a workman by remembrance of 
their general appearance can recogniz his tools and most people their dress and 
other things by frequently seeing, handling or using them. Ibid, p. 544. Where 
stolen article is of ordinary make and there is nothing peculiar in it, the evidence 
of a complainant—a person of ordinary position, as to its identiflcation is not 
sufficient. 22 P. W. R. 1912 (Cr.) : 13 Cr. L. J. 555, 1923 L. 16. But it is 
a matter of common experience that owners of articles can easily identify them by 
by their shape, feel etc., although they are of common pattern. 1948 p. 424. Where 
witness had chance of seeing the thing before test identification its of little value. 
1945 0. 164. 


Of Written Documents by Illiterate Persons 

A written decument may be sufficiently identified by a witness to be laid 
before the Jury, although the witness is unable to read. He would still have 
the size, colour and general appearance of the paper, the colour of the ink, and 
the size and general characteristics or appearance of the writing to compare with 
his mental picture. For example, one might be allowed to testify to the identity of 
a paper written in Greek, Herbrew, Sanskrit, or Egyptian hieroglyphics, although 
unable to read a word of either language. Cowper’s Works (Letters), Vol. 5, p. 
217, Ed. 1836. 

Of Ornaments or Jewellery 

Women can always identify their jewellery even of common pattern. 1926 L. 
132 : 26 Cr. L. J. 1361. But sometimes they jump to a conclusion on account of 
self-interest, because if they depose otherwise they might lose it. 

Illustrations 

(t) In a vary recent case where a clever thief had been convicted of looting 
various apartments in New York City, over eighty thousand dollars’ worth of 
jewellery, the female owners were summoned to identify their property. In 
every instance these ladies were absolutely ingenuous and intended to tell the 
absolute truth. Each and every one positively identified various of the loose 
stones found in the possession of the prisoner as her own. This was the case 
even when the diamonds, emeralds and pearls had no distinguishing marks at 
all. It was a human impossibility actually to Identify any such objects and yet 
these eminently respectable and intelligent gentlewomen swore positively that 
they could recognize their jewels. They drew the inference merely that as the 
prisoner had stolen similar jewels from them these must be the actual ones which 
they had lost, an inference very likely correct, but valueless in a trib unal of 
justice. One of the ladies referred to testified as follows 

Q. “Can you identify that diamond ?” A. “I am quite sure that it is 
mine.” 

Q. “How do you know ?” A. “It looks exactly like it.” 

Q. “But may it not be a similar one and not your own ?” A. “No ; it is 
mine.” 

Q. “But how ? It has no marks ?” A. “I don’t care. I know it is mine. 
I swear it is.” 

The good lady supposed that, unless she swore to the fact, she might lose her 
jewel; which was, of course, not the case at all, as the sworn testimony founded 
upon nothing but inference left her in no better position than she was in before 
4 Cr. L. J. pp, 8—6. 
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CBOSS-EXAMINATION 


(ti) In a case of murder, in which a witness had sworn to the body of the 
deceased by certain work which he had done to the dress in which the body was 
clad, the question was asked:— 

Q. “Do not all dress-makers sew pretty much alike ?” A. “Yes.” 

Q. “How, then can you say this work is yours ?*’ 

A. “Because I know my work from everybody else’s.” 

HU) Professor Claparede made some experiments by exhibiting a mask to 
students in his class room, afterwards requesting thfm to pick it out from ten 
masks which he showed them. Five of the twenty-three students selected the 
correct mask, eight picked it out as one of several, generally two or three ; and 
ten did not pick out the right mask at all, either by itself, or as one of several. 
See Prof. Claparede “What is the Value of Evidence ?” The Standard 
Magazine, September 1907, p. 148, 

fin) O’Connell was empolyed in defending a prisoner who was tried for 
murder. The principal witness swore strongly against the prisoner, the prisoner’s 
hat was found near the place where the murder was committed. The witness 
swore positively that the hat produced was the one found 4 and that it belonged 
to the prisoner, whose first name was James. 

Q. “By virtue of your oath, are you positive that this is the same hat ?” 
A. “I am.” 

Q. “Did you examine it carefully before you swore in your information 
that it was the property of the prisoner ?” A. “I did.” 

Q (taking up the hat and examining the inside carefully, at the same time 
spelling aloud the name “James”). “Now let me see—‘J-A-M-E-S’—do you 
mean those letters were in the hat when you found it ?” A. “I do.” 

Q. “Did you see them there ?” A. “I did,” 

Q. “And you are sure that is the same hat ?” A. “I am sure.” 

O’Connel (holding up the hat to the bench). “Now, my lord, I submit this 
is an end of this case. There is no name whatever inscribed in this hat.” See 
Wellman, p. 162. 


CHAPTER 48 

As to Incriminating Questions 

S. 182, Indian Evidence Act, reads “ A witness shall not be excused from 
answering any question as to any matter relevant to the matter in issue in any 
suit or in any civil or criminal proceeding, upon the ground that the answer to 
such question will criminate, or may tend directly or indirectly to criminate, 
such witness, or that it will expos, or tend directly or indirectly to expose, such 
witness to a penalty or forfeiture of any kind : “ Provided that no such answer, 
which is witness shall be compelled to give, shall subject him to any arrest or 
prosecution, or be proved against him in any criminal proceeding, except a 
prosecution for giving false evidence by such answer.” 

e 4 . ^ implied or explicit and in every case it is a question of 

fact wimther there was or was not complusion. A witness who answers questions 
put to him wrthout seeking the protection of S. 132 by objecting to the question 

is not entitled to the protection. 32 M. 432, 
S 1®24 a. 381, 1934 S. 114 : 22 Cr. L. J. 

S’ C. 715, 1983 0. 870, 48 A. 92, 50 

b. lD_. Mere record of a deposition is not by itself sufficient evidence of com¬ 
mon mature of the statement of a witness. 1928 N, 58 ; 105 1. C. 

oaU : Zo Lr. Xi* UBOf 
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A witness giving out in examination-of-chief that a woman had miscarriage 
without any knowledge whether she was married or not and when her character 
was not in issue, is not protected unless the Judge himself asked the question. 
1930 A. 493 : 

Relevant statements made by a witness on oath in a Judicial proceedings 
are not protected when he has not objected to answering the questions put to 
him. 50 B. 162 : 1926 B. 141: A voluntary statement by a witness may stand 
on a totally different footing to an answer given by him to a question put by 
Court or Counsel on either side on a point which is relevant to the case. In the 
latter case he is protected under S. 132, although he may not have objected to 
the question being put to him. 43 A. 92 : 1921 A. 362, 8 M. 271, 16 A. 88, 40 
A. 271 and 22 A. 257 Diss. from. Protest by a witness is not necessary for the 
benefit of privilege under S. 132, when he answers a question put by Court or 
Counsel on a relevani point. 1921 A. 362. 

When the incriminating questions were objected to by Pleader and the 
objection was overruled, held, that the accused was compelled to answer within 
the meaning of S. 132 and the answers could not be proved against him. 37 C. 
878. 1935 B.186. 

S. 148 gives the Migistrate power to compel or excuse an answer 
so far as it affects the credit of the witness, though not a question relevant to 
the matter in issue. 3 M. 271. The objection may come from the Pleader 
representing the witness. 37 C. 878. Where a witness answers a question put 
by Court, he must be deemed to have been compelled to answer, and is entitled 
to privilege although he did not object. 1934 0. 386, 43 A. 92, 42 A. 257, 37 C. 
878 Poll. 1933 0. 370 : 86 Cr. L. J. 71 Dist. 

If a person was compelled to answer a question he cannot be prosecuted for 
defamation. 40 A. 271, 50 fi. 162, 52 M. 432. 1939 R. 371 but a witness 
actuated by a malicious motives making voluntary and irrelevant statement not 
elicited by questions put to him, is guilty of defamation. He cannot claim 
privilege. 1928 N. 58 : 28 Cr. L. J. 996. A person making a defamatory state¬ 
ment as a party or witness is liable under b. 600, Penal Code, irrespective of 
the liability for perjury. He can be protected if he succeeds in applying any 
of the exceptions mentioned in S. 499. 7. P. W. R. 1911 Cr.: 12 Cr. L. J. 193 : 
10 I. C. 682. 

The Judge should advise the witness of his right to claim privilege. 10 B. 
185, Where the witness in a proceeding between himself and his brother was 
repeatedly asked questions suggestive of unchastity of his brother’s wife and 
answered that he was not pulling on well with his own wife as he had illicit con¬ 
nection with his brother’s wife, it was held that he was compelled to answer 
the question. Whether answer was deliberately false was quite irrelevant. 1943 
P. 117=44 Cr. L. J. 391. 

Witnesses cannot be asked questions which tend to criminate themselves, but 
whether they may be asked if they have already received a punishment, which 
does not disqualify their testimony, or whether they may be interrogated as 
to any circumstances of improper conduct, not immediately connected with the 
subject of their examination, and also, whether their refusal to answer inquiries 
upon these subjects can be observed upon as affecting the credit of their testi- 
inony, are questions of great importance upon which there is a very considerable 
difference of opinion. Some judges are very strongly of opinion, that these in¬ 
quiries ought not to be allowed; but it has been understood to be the more 
prevalent opinion, and is clearly supported by the course of practice which has 
actually prevailed that these inquiries should be admitted. Mr. Peake, in the 
second edition of his ‘I^aw of Evidence,’ states the argument in support of these 



2U 


fcROSS-EXAMmATlON 


opposite opinions, in a very fair and perspicuous mauner • anri Li 

propriety of the examinaiioii alluded to are maintaiaed with consid rahl 
m a pamphlet entitled, ‘An Argument in favour of the rT^t, rf "’"1“ 
tion I have at all times fell a very considerable difficuUv in thp H 
of this subject, but as a knowledpro of a witness’s habits an^pm^dts hT'!“a‘'’“ 
and disposition, will naturally innuence the regard which is d?S 
I thmk that the preponderance of argument is in favour of the^opinbn th 1°“'’ 
examination, by which these may be ascertained cannot im.fn ’ 
principles, be suppressed as irret vant or improper ■ and that thns^*^.^ 
respecting a witness’s comiuct ought not to be reierted which m 

terminate the regard that the mind%ithout referenj^to teoS 7 “f 

considerations, would pay to his Its'-imonv Ar ih? =! rules or legal 

this is a liberty which, hke all others, will b^besl secLed°bv a'^ant’ 
in repressing its abuse bv refusal nfarlvno.if ♦ by a cautious vigilance 
judices of their cli.S and^o nL;« lT u ^ adopt the passions and pre- 
that cannot reasonably be exnccted to influenr/th^^/°'^'^^” situations, 
and by the Court slnwi^g a m rS discount,f = 

Ime of conduct, calculated only to occasToT an ^ ^ 

the witness, without promoting the right or 

CHAPTER 49. 

As to Insanity 

find out, whether he^U^rcalh^suff^rinp^^^^ pretends insanity, it is very difficult to 
The cross-examTner or “ i“Poster. 

of his movements for some tiine^because in nref ^ thorough observation 

in an intelligent manner when unobserved ^In ^accused acts 
is pretended or not. the SlSrex^cts - 

subject:—The test is vrhe^her th? -n-Jn ^ will t^ow some light on the 
policeman wjould have been alL elbow 

J. 247. Medical test is different froXal t^t ofp L R rf 
of mind must be such as to imnair nn«n t- * ^ Unsoundness 

1878 Cr. Insanity is the diseas”E3wllS,^'J°'^ accused. 30 P. R. 

of distinguishing right from wron? or of disc ^ person of the faculty 

act. 9 Mys. L. J. 28 xr^st d of his 

considered :—(a) Insanity is usuallv nrJfP the following points should be 

A person feigning adS his ^ A before, (b) 

the sleep is disturbed. An imoo^tcr il persons sleep but little and 

part when he is observed, (e) An imnn^r^r An imposter acts his 

nance and his eyes iCt therV is I once show by his counte- 

affecting him. (f) lusanitv mav he nnderstanding of the conversation 
person cannot w iti a connSed handwriting. An insane 

Eccentricity and unusurhabitrr^lv fbe first portion, (g) 

constitute unsoundness of min d Tavln ’ assumed. They do not 

538 . 339 , 540 . “‘“d. Taylor’s Med malJurisprudence, pages 508 , 509 , 

factors should be takenlSo^onsideratSn following 

to whether he was eccentric ^ Personal history of the man as 

other way affected by mental diseases lil ‘legonerate, neurasthenic or in any 
murderer does not try to conceal thp iLd ^ motive, (c) An insane 

attempt to evade the^awbX^ (d) ^He does not 

from the scene of murder. \el A Lop °f or by running away 

against whom he has a SevSee ^ bi® or one 

An insdne person may kill several np blood unnecessarily. (/) 

P may till several persons including friends and relatives for 
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whom he has a great regard, (g) An insane person does not make pre-arranged 
olan to kill anybody, (h) An insane person has no accomplice in the criminal 
act. (i) Ltmatics in asylums never conspire to escape or kill the Superintendent 
or his assistant. Medical Jurisprudence and Toxicology by Dr. i\lodi (Ed. 4, 
1932, P. 529 ei seq.] 

Some of the tests given in Taylor’s Principles and Practice of Medical 
Jurisprudence (Ed. 8, Vol. I, 1928 at Pages 792—848—844, 846 and 847), are as 
follows:—(fl) The lack of the power of combination is perhaps of all others the 
n.ost striking characteristic of insanity. Hence it is a rule that when a lunatic 
commits crime he does not confide in anybody; obviously the same may be true 
of a sane criminal, so that the point standing alone is of little weight, (b) The 
crime of a lunatic is friquently without motive or rather it is in opposition to 
anything that could be called a sane motive, (c) The victims of the criminal are 
those who oppose his desires or his wishes—the victims of the maniac are among 
those who are either indifferent to or who are the most near to him. (d) “ The 
lunatic seeks no escape, delivers himself to justice and acknowledges the crime 
laid to his ch.irge.” (e) ‘ By a sane criminal every attempt is generally made to 
conceal all traces of the crime and he denies it to the last.’ 

Insanity is often pretended both by the accused and the witness. The 
detection of such pretended insanity is one of the most difficult tasks for the 
cross-examining counsel as well as the investigating officer. 

Dr. Hans Gross says : “ It frequently happens that a person under 
examination makes himself out to be a bigger fool than he really is, this is often 
very advantageous for the accused and some of the witnesses; but for the 
Investigating OflSicer it is as troublesome as dangerous. For the guilty man the 
advantage is two-fold; on tne one hand he may hope not to be suspected of an 
offence requiring perhaps a considerable amount of ingenuity for its accomplish- 
naent; and oa the other hand he manages lo be thought unable to understand a 
simple queation, and so gains time for reflection. A similar pretence is perhaps 
quite as convenient to the witness who, for some reason or other, does not wish 
to speak the truth ; perhaps he wishes to shield the accused, perhaps lie is afraid 
of contradicting another witness. However wearying and annoying such a 
pretence may be, an Investigating Officer of ordinary sharpness with a minim um 
of psychological knowledge will easily discover the trick. 

Two metho. s may be adopted, but both lead to the same goal; proof of 
cantradiction. In the one this contradiction occurs between different state¬ 
ments, some of which are deliberate and cunning, while others are awkward 
and stupid. In the other the contradiction is found between the words and 
tfie expression in the eyes of the person interrogated. As to the former method, 
ic will be difficult for the cleverest person especially in the course of a long 
‘ Xamiaatioii not to give, at least once, an intelligent answer. The Investigating 
Officer must know how to entangle a witness, provoke him about the case, lead 
him on to show himself in his true colours, and if he extracts but one answer 
more intelligent than the rest, he may safely conclude that the man is shamming. 
It is the same with the antagonism between look and word, between eye and 
mouth. No intelligent man has an idiot’s eyes and no idiot has intelligent eyes. 
The whole physiognomy, the deportment, the gestures may deceive, the eyes 
never; and whoever is accustomed to watch the eyes will never be taken in. It 
IS true that what we call “ the expression of the eyes ” exists only partially in the 
eyes themselves ; the parts neighbouring on the eye produce the chief effect, and 
these parts can be transformed at pleasure by means of the corresponding 
muscles; but this forced change cannot last long nor be mistaken for a genuine 
expression. A comedian of a most intelligent countenance, can often make 
luiaself look a thorough ass, but his eyes, despite all his art, will be never truly 
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bratish for more than a few moments. If then we have the le,cf 

the person we are interrogating is trying to make hini<!elf m f ** that 

only persistantly to keep L e^e on^mVand howev rhird t "tr 

stupid and indifferent, he will be unable, especially if he 

to prevent at least one intelligent ^ 11 X 030 ^ 1 ^? 

shammer when he thinks no one is looking casts a swift 

on the Investigating Officer to see whf he" or n^ he heh 8 *®““ 

Investigating Officer catches but one of these glancerle Ln nn l'® “ll 

doubt as to his man. If he be certain the mfn • ^ ®“Ser have any 

tells him straight that he fa foS i\ T ‘ “P«4 

explam to the suspect why he does uol beliece “k'" 

idTo“Tand‘f '°““h“' 

. Illustration. 

As an illustration of the t-YnnenT.^ r.f 
insanity as an excuse for the crme the Pretended 

Charles J. Guiteau for the assassinatinn *7 extracts from the trial of 

Guiteau’s claim was that he shot the Presffien/Sa ^ Garfield, will be useful, 
be an inspiration,—a divine command whf n * / nP^“ believed to 

powered his wiU, and which it w^rimpossibk f conscience, over- 

avowed the act of killing but imnii3 fl k? ^ ^ Guiteau openly 

therefore, was mori ffisanitrTh. ^ Almighty. The deW 

K. Porter is one of the great masterniec^M nf Guiteau by Mr. John 

examination showed Guiteau to be a bavpar Porter’s cross- 

and crafojr, remorseless, utterly selfish from hi- ^ swindler; cunning 

instincts, inordinate in his love of notorietv iiis 

day ?f the Std« oTL" pj^sid^ft^ on the 

I made a statement to that effect.” * truth.” A. “ I think 

so ame time President Garfield ?” A. “ I supposed 

done It, Sir.” • I thought the Diety and I had 

the “y 

the Deity furnishfd the^one'’™’’^^*^^ ^"^^^ished the money.” A. ” I say 

yes,S;S^di5ro^,a;';b'?s^^ 

ofno cons.queucewbeSl7tt!’SiUmOT^.°*“[''¥“J™=t^t” A. ■‘II was 
, Q. “Were you inspired ' „ J*” ®®“ebody else.” 

“I had to use my ordinary^judgement's to^w* BritUh bull-dog pistol?” A. 

Deity’s will^^^ _ ^ ^ as to ways and means to accomplish the 

inspired to execute the *^5" murder?” A. “I was 
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Q. “By murder?” A. “ Yes, sir,so-called murder.” 

Q. “ You intended to do it ?” A, “ I intended to execute the divine will 
sir.” ’ 

Q. “You did not succeed?” A. “I think the doctors did the 
work.” 

Q. “ The Deity tried, and you tried, and both failed, but the doctors 

succeeded?” A. “ The Deity confirmed my act bv letting the President down 

as gently as He did,” 

Q. “ Do you think that it was letti.ng him down gently to allow him to 
suffer with torture, over which you professed to feel as much solicitude, during 
those long months ?” A. “ The whole matter was in the hands of the Deity. 
I do not wish to discuss it any further.” ^' 

Q. “Did you believe it was the will of God that you should murder him ?” 
A. *‘1 believe that it was the will of God that he should be removed, and that 
I was the appointed agent to do it.” 

Q. “Did he give you the commission in writing ?” A. “No, sir.” 

Q. “Did he give it in audible tone of voice ?” A. “He gave it to me by 
his pressure upon me.” 

Q. “Did he give it to you in a vision of the night ?” 

A. “I don’t get my inspirations in that way.” 

Q. “Did you contemplate the President's removal otherwise than by 
murder ?” A. “No,^ sir, I do not like the word murder. I don’t like that word. 
If I^had shot the President of the United States on my own personal account no 
punishnaent would be too severe or too quick for me ; but acting as the agent of 
the Deity puts an entirely different construction upon the act, and that is the 
thing that I want to put to this Court and the jury and the opposing counsel. I 
say this was an absolubr necessity in view of the political situation, for the vood 
of the American people, and to save the nation from another war. That is*’the 
view I want you to entertain, and not settle down on a cold-blooded idea nf 
murder.” 

Q. “Do you feel under great obligations to the American people ?” 

A. “I think the American people may sometime consider themselves under 
great obligations to me, sir.” 

Q. “Did the Republican party give you an office ?” 

A. “I never held any kind of political office in any life, and never drew 
one cent from the Government.” 


Q. “And never desired an office, did you ?” 

A “I had some thought about the Paris consulship. That is the onlv 
omce that I ever had any serious thought about.” ^ 

Q. That was the one which resulted in the inspiration, wasn’t it. 

A. No, sir, most decidedly not. My getting it or not getting it had no 
relation to my duty to God and to the American people. 

* * # 

^ ^ American people, which you 

intended to be found on your person after you had shot the President, you said 
^I conceived the idea of removing the President four weeks ago.’ Was that a 

".Icraceivedit, butmy mindwasnot fully settled on it. There is a 
difference in the idea of conceiving things and actually fixing your mind on them 
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j % “Then there was no inspiration in the preceding May. as von U. 
described ?” A. “It was a mere flash.” s y, as you have 

Q. “It was an embryo inspiration ?” A. “A mere imnrp«!«ftii ti.of 

' ““"so”™If^u dt'n!n«“‘ T ,„1 

A you do not know when you were inspired to do the act ?” 

i- being graduallv transformed I 

IS h the^nd rS" the Lord’s will or not.^Do^jou understandThat 

the Lot?^ ^ ^ .s the way I test 

“Because all my natural feelings Were 

opposed to the act, just as any man’s would be.” ® 

Q. “You regarded it as murder, then ?” A. “So-called, yes, sir.” 
n * 4 .^ it was forbidden by human law?’’ A ‘‘I exuented tlip 

murdelr ^ had any conception of the matter as a 

Q. “Why then were you in doubt ?” 

A. ‘‘My mind is a perfect blank on that subject, and has been.” 

to that; for youtolT^ th/s your mind is not a blark as 

and prayed. ^Dnring that timp *^o weeks you walked 

forbiddeu by human^law ’’’ A “I President was 

than I have. «that is not satisfactory, 

^ * 

life. Was that^rue'?”^*^ never struck a man in your 

man, naturally very^^/owardfv^^ a^l * ^ always been a peaceable 

danger.” ^ ^ cowardly, and always kept away from any physical 

when i am sure the Dei> Is^Wk so, especially 

first ?i JMfar?L'’Sr£*e^!..’’' ‘'‘= 

yr"’ Whom did y.o 

Q.' “ l\hoL?t *he original suggestion.” 

the first of June ?” *f t make the suggestion untill 

the middle of May. and that T Jo make the suggestion about 

ceeding. I was^^e R wa,IhP Ihf ^ 

Q. “ Whose wiUHit^; ® St of J" 0 ®” 

A “ Tt t 't before that ?” 

Q “Bulvoit ‘^’ 1 ’*“' ‘boot that.” 

Q in any doubt.” 

inception of the acTf^m^the DeitI^?^^ 'tu^' ^ ‘^““ht as to the 

doubt,” Heity, as to the feasibility of the act, I was in 
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Q. “ You differed in opinion, then, from the Deity ?’’ A. “ No, sir, I was 
testing the feasibility of the act,—whether it would be feasible.” 

Q. “ Did you suppose that the Supreme Ruler of the Universe would order 
you to do a thing which was not feasible ? 

A. No, sir, in a certain sense I did not suppose it. He directed me to 
remove the President for the good of the American people.” 

Q. “ Did He use the word ‘remove’ ? A. “ L’hat is the way it always 
came to my mind. If two men quarrel, and one kills the other, that is murder. 
This Was not even a homicide, for I say the Deity killed the President, and 
not me/’ 

Q. “ Passing from that, your friend Thomas North—” A. “ He is no 
friend of mine. ” 

Q. (Continuing). “■ At page 423 of the evidence, Thomas North says that 
in 1859 you struck your father from behind his back. Is that true Y” A “I 
know nothing about it.” 

Q. “He swears that you clinched your father after he had risen, and that 
several blows were interchanged. Is that true ?” 

A. “I have no recollection of any such experience, sir, at any time. I have 
no recollection about it.” 

Q. “ Your sister swears that in 1876 when you were thirty-five years old, 
that at her place, while you w’ere an inmate of her family, you raised an axe 
against her life. Is that true ?” A. “ I don’t know anything about it. 

Q. “ You heard the testimony, didn’t you ?” A. “ I heard it.” 

Q. “ You heard your lawyer, in his opening, allude to that evidence, and 
you shouted out at the time that it was false ?” 

A. “ That is what I did say, but you need not look so fierce on me. I do 
not care a snap for your fierce look. Just cool right down I am not afraid of you, 
just understand that. Go a little slow. Make your statements in a queit, 
genial way.” 

0. “ Well, it comes to this then, you thought God needed your assistance 
in order to kill President Garfield ?” 


A. “ I decline to discuss this matter with you any further*” 

Q. “ You thought that the Supreme Power, which holds the gifts of life 
and death, wanted to send the President to Paradise for breaking the unity of 
of the Republican Party, and for ingratitude to General Grant and Senator 
Conkling ?” A. “ I think his Christian character had nothing to do whatever 
with his political record. Please put that down. His political record was in my 
opinion very poor, but his Christian character was good. I myself looked upon 
him as a good Christian man. But he was President of the United States, and 
he was in condition to do this republic vast harm, and for this reason the 
Lord wanted him removed, and asked me to do it.” 


Q. “ Have you any communication with the Deity as to your daily acts ?” 
A. “ Only on extraordinary actions. He supervises my private affairs, I hope, 
to some extent.” 


Q. “ Was He with you when you were a lawyer ?” A. “ Not especially.” 
Q. “ When you were an unsuccessful lawyer V’ A, “Not especially.” 

Q. “ Was He with you when you were a pamphlet pedler ?” A. “ I think 
He was, and took very good care of me.” 

Q. '• He left your bills for boarding and lodging unpaid ?” 

A. “ Some of them were paid. If the Lord wanted me to go around preach¬ 
ing the gospel, as I was doing as a pamphlet pedler, I had to do my work, and 
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let Him look after the result. That is the ^ay the Saviour and Paul got in their 
■work. They did not get any money in their business, and I was doing the same 
kind of work.” 

Q. ” I think you were kind enough to say that the Saviour and Paul were 
vagabonds on earth ?” A. ” That is the fact, I suppose, frota the record. 
They did not have any money or any friends.” 

Q. •' Do you think that is irreverent ?” A. “ Not in this case. I tlii.ik it 
is decidedly oroner, because the Saviour Himself said that He had nowhere to 
lay His head. Is not that being a vagabond ?” 

Q. “ Did you think it was irreverent when you said you belonged to the 
firm, or were working for the firm, of ‘ Jesus Christ and Company ’ ?” A. “ It 
is barely possible I may have used that expression in one of my letters years 
ago.” 

Q. “ Did you not hear such a letter read on this trial ?” 

, A. “ If I wrote it, I thought so.” 

Q. In your letter to the American people, written on sixteenth of June, 
more than two weeks before the assassination, did you say, 'It will make my 
friend Arthur President’ ?” A. ‘‘ I considered General Arthur my friend at 
that time and do now. He was a Stalwart, and I had more intimate personal 
relations with him that I did with Garfield.” 

Q. “ Had General Arthur, now President, ever done anything for you ?” 
A. " Not especially, but I was with him every day and night during the can¬ 
vass in New York except Sundays. We were Christian men there and we did no 
work on Sundays,” 

Q. “ You never had any conversation with him about murder, did you ?” 
A. “ No, sir, I did not.” 

Q. “ Did you, in this letter of the sixteenth of June, say, ‘I have 
sacrificed only one’ ?” A. ” I said one life. The word ‘life* should be put 
in.” 

Q. “ That is implied, but not expressed ?” A. “ Now I object to your 
picking out a sentence here and there in ray letter. You want to read the entire 
letter. I said something there about General Arthur and General Grant. You 
have left all that out. You are giving a twist on one word. I decline to talk 
with a man of that character.” 

_ Q. *' Did you think you had sacrificed one life ?” A. “I can remember it. 
This is the way (dramatically).—^This is not murder. It is a political necessity. 
It will make my friend Arthur President and save the Republic. Grant, during 
the war. sacrificed thousands of lives to save the Republic. I have sacrified only 
one fCooly.) Put it in that shape and then you will get sense out of it.” 

0. ‘‘ When you sacrificed that one life, it was by shooting him with the 
bull-dog pistol you bought ?” A. “ Yes, sir, it was. That should have been my 
inspiration. Those are the words that ought to go in there, meaning the Deity and 
me, and then you would have got the full and accurate statement. I do net do 
this work on my own account, and you cannot persuade this Court and the 
American people ever to believe I did. The Deity inspired the act. He has 
taken care of it so far, and He will take care of it.” 

Q. “ Did the American^ people‘kill General Garfield ?” A. " I decline to 
take to you on that subject, sir. You are a very mean man and a very dishonest 
man to try to make my letters say what they do not say. That is my opinion 
of you, Judge Porter. I know something about you when in New York. I have 
seen you shake your bony fingers at the Jury and the Court, and I repudiate 
your whole theory on this business,” 
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Q. “ Did it occur to you that there was a Commandment ‘Thou shak 
kill’?” A. “ It did. The divine authority overcame the written law.” 

Q. “ Is there any higher divine authority than the authority that spoke in 
the Commandments ?” A. •* To me there was, sir.” 

Q. *• It spoke to you.” A. A special divine authority to do that particular 
act, sir.” 

Q. “ And when you pointed that pistol at General Garfield and sent that 
bullet into his bacJtOone, you believed that it was not you but God that pulled 
the trigger T’ A. ” He used me as an agent to pull the trigger,—put it not that 
shape,—but i had no option in tne matter. If I had, I would not have done it. 
Put that down.” 

Q. “ Did you walk back and forth in front of the door of the ladies’ room, 
watcning for tne entrance of the President ?” A. “ I walked backwards and 
forwards, working myself up, as I knew the hour had come.” 

Q. ” Was it necessary to do that to obey God ?” A. ” I told you I had 
all I could possibly do to do the act anyway. I had to work myself up and rouse 
myself up.” 

Q. “ Why ?” A. “ Because all my natural feelings were against the act, 
but 1 had to obey God Almighty if I died the next second, and God had put the 
work on to me, and I had to do it.” 

Q. ” Did you mind about dying the next second ?” A. “ I knew nothing 
about what would become of me, sir.” 

Q. •* Why did you engage that colored man ? Was it to drive you to a 
place of safety A. ‘‘ I engaged him to drive me to the jail.” 

Q. '• Did you think you would be safer there ?” A. “ I did not know but 
that I would be torn to pieces before J got there.” 

Q, ‘‘Weren’t you a little afraid of it after you got there ?” A. “ I had 
no fear about it at all, sir.” 

Q. “ Why did you write to General Sherman to send troops ? ” A. ‘‘I 
wanted protection, sir.” 

Q. “ Protection where there was no danger ?” A. “ I expected there 
would be danger, of course.” 

Q, “ Why should there be dangerA. “ I knew the people would not 
understand my view about it, and would not understand my idea of inspiration, 
that they would look upon me as a horrible wretch for shooting the President of 
the United States.” 

0. “ As a murderer ?” A. “ Yes, I suppose that is so.” 

Q. '* Did you suppose they would hang you for it.” A. “ No, Sir. I 
expected the Deity would take care of me until I could tell the American people 
that I simply acted as His agent; hence, I wanted protection from General 
Sherman until ihe people cooled off and got possession of my views on the matter. 
I was not going to put myself in the possession of the mob wild. I wanted tlicm 
to have time to tone down so that they could have an opportunity to know that 
it was not my personal act, but it was the act of the Deity and me associated, 
and I wanted the protection of these troops, and the Deity has taken care of me 
from that day to this.” 

Q. ‘‘ Have you any evidence of that except your own statement ?” A. 
“ 1 know it as well as I know that 1 am alive.” 

Q. “ It depends-upon whether the jury believe that.” 

A. ‘‘That is just what the jury is here for,—to take iutoaccount my 
actions for twenty years, my travelling around the country and developing a 



292 


cross-examination 


A. 

Q. 

A. 

Q. 


new system of theology, and the way the Deity has taken cn»p nf m 
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ques«cnsir/° “sane?” A. “I decline to answer the 

you not so state in open CourtT” *V* “sane, did you not ? Did 

My opinion would not he of anv valiil rx ^ discuss that with you, sir. 

and not a juryman, and not the Court ^ 

tion, pp, 357—377. ' Willman s Art of. Cross-Examina- 

Proof of I nsanity _Medipol a 4 i 

From the medical point of view it is n?nK ®*f“dards of insanity are not identical. 

view. It 18 probably correct to say that every man 


‘ I decline to discuss the matter 
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at the time of committing murder is insane and is not in sound, healthy and nor¬ 
mal condition but from the legal point of view he is sane so long ^as he can 
distinguish between right or wrong or there is a guilty mind. 1923 L. 508 : 25 Cr. 
L. J. 395. 

The mere presence of five circumstances, viz., (1) absence of any motive, 
(2) absence of secrecy, (3) multiple murders, (4) want of prearrangement, 
and ( 5 ) want of accomplices does not fulfil the requirements of S. 
84. A man may be suffering from insanity in the sense the word is used by an 
alienist but may not be suffering from unsoundness of mind as defined in S. 84. 
8 L. 114 : 1927 L. 52. Existence of delusions which indicate a defect of sanity 
and uncontrollable impulse is not sufficient. 1929 C. 1 ; 30 Cr. L. J. 
494. 

Accused made murderous assault on utter strangers and there was no motive. 
There was no accomplice and he tried to kill two more persons. The expert opinion 
was that he was suffering from Hebephrenia and was insane. Held, he was 
not guiltv. 1935 0. 143. Modi’s Medical Jurisprudence and Toxicology. 
(Ed. 4,1932, p. 529 and the following). (Taylor’s Principles and Practice of 
Medical Jurisprudence), (Ed. 8 ; Vol. I, 1928. p. 792). 45 A. 329, 1924 0. 190 : 24 
Cr. L. J. 741,1928 C. 238 : 80 Cr. L. J. 247, 1931 0. 77 : 32 Cr. L. J. 327, 1932 0. 
190; 187 I. C. 800: 83 Cr. L. J. 542 Ref If a father kills children without 
motive, mental derangement should be inferred. 1933 N. 307: 34 Cr. L. J. 1168. 
See 1981 0. 77 . For other cases See Prem’s Criminal Practice 1947. 

Expert Opinion on Insanity:—The opinion of an expert on lunacy cannot 
be brushed aside upon the strength of the lay opinion of the trial Judge. 1935 
0. 140. 

The expert must establish that he has thorough knowledge about this subject 
and secondly that he has made a close study of the symptoms of the prisoner or 
defendant. Further he must give reasons for the opinion he holds about mental 
condition of person.^ The following illustration will show deplorable results 
ensuing on account of*not following the above rules. For illustiation See Ch. 82 
infra, and iU. (t) to Ch. 13 supra. 


CHAPTER 50 

As to Motive. 

No person speaks downright falsehood without a strong motive therefor. 
To conclude that the witness has committed perjury “ you must suppose not only 
a vreekness and wickedness of the heart, but an entire weakness of the head also. ” 
said Lord Brougham. 3 H. L. Cas. 132, 150. 

Motive, according to Murray’s Dictionary, is “ that which moves or induces 
a person to act in a certain way, a desire, fear or other emotion, or a considera¬ 
tion of reason which influences or tends to influence a person’s volition ; it is also 
often applied to a contemplated result or object, the desire of which tends to 
influence volition.” (Wills’ Circumstantial Evidence, 6 th Ed., p. 57.) 

On this subject the following remarks of Wills may well be noted :—“ As we 
cannot see into the mind of another, it follows that we mu'.t deduce the motive 
from the words, the looks, the conduct of the person in whom we are seeking for 
a motive. There may well be motives to commit crime which do not end in crime. 
They may be outweighed by other and coflicting motives, or by the moral sense. 
We can estimate by a knowledge of the existence and operation of motives in 
the average man what is probable in the mental economy of an average man, 
but such a course of deduction is a rough and ready process and liable to error 
in its application. Men are not all of average mental hue or constitution, and 
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cross-examination 


it does not follow that because • 

S;su:,r'f'“■ “sJs ff, ■« w > 

not to forget that wL we We and w“ mu"t 

no means follows that we hs ve fi 4 ^ ^^»ch might iea^tn^ 

Jime. Motive and iJtlntlTamS 7 Jras teU T? ‘’J 

A man s motive mav be r»„«4 ®^nae. The dishitmH • ® 

Jeanwsljean (the hern in f ij^itentioa bad A ] ^^portant 

aotthertf„,“SS“ J^M-^^balcs). Ihetatemtai^ *1*- b 
If the motive be bad it ^ motive to save a starving” *i>e 

In a great manv incV fn conceive that tb^ ■ good 

beb./fhrp,SrfT.”-?r‘™‘>"di«Mtion ““ be S 

still it is dcsinble nil^ intention, that it matters littie nfu 'elated, motiyj 
-liffercaoe eSstl '”8'* 'h*' tt™ ®"' 

The commnn j_ ^ 


uL-siraoie, 
uiffercace consist^! 

-TJ-er . " “ in What thal 

from S' obnSs <>' 

some other selfish or " reputation of profesS o?’ general 

of corroboration when Passion. It is always a sati7’ “■ 
apparent motive can b^, - with eonvindnw 

sef^er! :sn“d 

‘ ‘'■"“"■’‘“"WEtldence, e“a!p75^;et‘’"‘^ W™e“Tai“t‘^! 

Absence of asoeriainable motfc”*’® Motive, 
nave been committe^I btr niotive comes to nothino jf i.u 

case by pj^cf of a motive ann“® othe? han^^r'^® “ P'’®'"®" 

unsatisfactory and dangoroffSo?^^ tiding towards possible ^ 

by the appearance of E ^nrthermore «,«£ • is a very 

unprejudiced state of mS « inoompS°witb “i-f 

Sober judgment. While + ^ ^^^^Pansable toflm # that even and 

entirely to penetrate the mini of truth ” it and strong 

tancra which apparentlv^b^ of human now equally true that 

Mled assuch. EvidenreVS J’"*"*"* P“W™E?’’ ““1000,105. 

a motive for a p«fX' “""f >1 facts rtich “ay never have 

1cm than orpStmil™™;""'^'”*b'amSfecnbjL* 


—- ui positive law IS a mavim r.f oi _ 

as the springs and wheds ofl objects justice no 

mutually related iu t£ 1®^ ^ differ from the ** been remarked 
J^eWnqandextenVXfe^ ^*our, Sg 

^cneleetaresonMoral^SlSktl'^ii’^^^^^^^^ of af 

vMe? ““““I'y bappens th.r .!:,„ • »• «8-2U.) ’ '“• “‘“I" 


vraa i-tulosophy. Ed i«t,; ^3 Q. B. D TfiS w 

of ;ft 

that no pre epstent motiv lstoe<^S.'’'j««J‘t“"“l‘y are committed for 

reason and moral power, “idubitably shown^th t^f ^ accountable 

®uat he is bereft of 
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On a trial for murder Lord Chief Justice Campbell thus summed up the 
doctrine of motive : “ With respect to the alleged motive, it is of great importance 
to see whether there was a motive for committing such a crime, or whether there 
was not, or whether there is an improbability of its having been committed so 
strong as not to be overpowered by positive evidence. But if there be any motive 
which can be assigned, I am bound to tell you that the adequacy of that motive 
IS of little importance. We know, from the experience of Criminal Courts that 
atrocious crimes of this sort have been committed from very slight motives, not 
mpely from malice and revenge, but to gain a small pecuniary advantage and to 
drive off for a time pressing difficulties.” 

Want of any proof of motive does not justify rejection of reliable evidence. 
11 Cr. L. J, 498; 7 1. C. 601. The absence of all motive for a crime, when 
corroborated by independent evidence of the accused’s previous insanity is not 
without weight. 34 C. 686. See 112 I, C. 222 : 29 Cr. L. J. 1006. 


Atrocious crimes have been committed from very slight motives, not merely 
mm impulse or revenge but to gain a small pecuniary advantage and to drive 
oB for a time pressing difficulties. Wills’ Cir. Ev., 6th Ed. pp. 63-64. 

As Corroborating Evidence 


The proof of a motive for crime is not corroboration of the evidence of an 
eye witness. 82 Cr. L.J. 97: 1931 0.119. Contra 7L. 84. Where there is 

accused, the existence of motive is a circumstance 
corroborative of the ease against him. 1926 L. 88 : 7 L. 184. 


CHAPTER 51 

As to Pretended Blindness, Deafness, Epilepsy, Painting Fits, etc. 

witnesses or criminals pretended to be ill, in order to gain time 
crimLt;^^^ statement to make. The usually happens when a difficult or in- 

^0 a witness. It has often been observed that a 
bim wni iri to read some entry in the account book, which goes against 

niSJ his spectacles at home. He iould 

Lrk^tn cross-examiner should employ some clever 

tha? fl blindness or simulation. Of course it may happen 

emotion an'? chance or in consequence of great 

S?rcatlror f“'%^' of cases a sudden fainting fit an 

r£.non,v 1 , nervous seizure, is not genuine. The trick will be 

tothewitnMs^"Thus%T*^^ favourable 

find 1 ® he does not 

him answer, when he contradicts, when the Investigating Officer pulls 

Sine lreve^’if psychological moment. In such“a cafe Se eaWe 

!u ^ guessed, the sick man cannot be compelled to stop 

It foUowVthat^■^■”‘^^^^^^® effectively gained time and that is what he wanted^ 
iheS L h. 1 '' ^ indifference to the Investigating Office^ 

there is a screw loosrinm® “““ convinced that 

on Le other necessary; 

hhn throw up the sponge, by showing 

wSioutlxcenti^^^^ I"T^®tigating Officer wiif then alVs a^^^^^ 

Xbaerv^effisd; of a medical man. and meantime 

makeannf-P Af k- u the fainting fit, etc., he will 

i of paper, so that he may communicate 

accurately “bserved“%’S J/ phenomena have been 

Question J “6 “cdical man may be able to give his opinion on the 
q f shamming with as great certainty as if he had himself seen the attack 
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mail to hmd qnWdJ'Mough^to IritaLl'Kd “ ’IT'’’’' m'Jial 



mdqpa„tatthelieshei,hSJi„riSgt?o‘“? «™'■ “ «■' ^kam^ 

less, especially if one talks in an j “ ^ begain to listen, will twist ahnnt 

auddeply faJloi, i„ an LiSc M “ WJ o"! t1S‘ 

Magistrate say that it gould be neeKMrvT°''''’j'l?* "''en he heard fc 
insane, where he would be comoelled tn ^ hospital for the 

water several hours a day The einsy wa*!!'* t°" ’‘°® be douched with cold 

thpv such WcL crnn^tT® promised to have 

special eircumstanric f f • ^^uiitenanced, however useful 
Officer descend to deliberate lying • while orthl should the Investigating 
by the trick, thelnvestTeatb^nffi ^ shammer i! 

permissible device, which often succeeds oflw^*^ If ®®“Pi^tcly disarmed. One 

hit Z and >® «gbt in assum- 

that the accused by his conduct is Sn *hing is a sham and 

perceives that he is not believed ht^wiu to himself. If the latter 

?r all imp^tSf Sfisr"^ r® '^P game But as we 

sAam, and as one cannot always have *hat the attack is a 

attack do not always last untiU meJi! i “‘^‘i'cal man in attendance, as the 
chronic affections (as partial deafnpiscl ^ arrive, and as in so called 

on a jourLy), the medS 

cases of no great complication. eful to know some methods of treating 

A? “ „T bSr 

nd with air of confidence. He lookprJ attention. He walked quickly 

i£“JS£s3= 

f^ *“s™ed a druff namoH ^^cctious, ihe man was an 

. each eye. This r* ♦ the active principle of the 

llP*sllsssr3£, 

o appear m relief against, the white portion 
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of the organ. A very strange and weird appearance, well-calculated to move the 
benevolent, is thus induced. 

Dr. Forbes gives a useful test for detecting simulated bindness of one eye 
a common form of deception among conscripts. “ If a pencil, say, be held about 
two inches distant from the eyes, of a person with natural vision in both eyes he 
will have no difficulty in spelling out each letter in every word of a line of small 
type If, however, he tries to do the same with one eye closed, the pencil will 
ettectually covw the pupil of the open eye and several consecutive letters will be 
lost to view. Hence, if the supposed one-eyed recruit can spell out the letters of 
each word with a oencil held in front of him, he has in truth performed an 
impossible feat, and the imposition at once stands revealed.** 

When deafness is feiped it is a very troublesome job for the Investigating 
Officer, especially when the inquiry is a hurried one which cannot be postponed* 
and there is neither time nor opportunity to call in a medical man. If we smpect 
the person to be shamming, it is important to let him see at once that we are not 

make ise o^^"^ 

recommends the employment of ushers or attenders to shout 

deponent, until he gives up 
pretending But this is very irregular procedure; besides it is not always easy 

eve??fT!Ir*’ ^1 nothing, for such shouting is^painfu^ 

even to persons really hard of hearing. ® I'auum 

.. ^ the ground with the foot or let some heaw 

object fall behind the suspected individual. The man really hard of bpnril^ 

disturbance, owing to the conductivity of the ground the chair^ 

^ the noise ” more or less; on the other h^d, the pretender 

Sde^ss.^’'®^ latte? remains 

If a person, as frequently happens, pretends to be deaf in one ear the truth 
can be discovered with certainty by causing two persons simultaneousi'y tJ IhS 
per difiFcrcnt words in the two cars. If one ear be anitp rlpof ^ 

tmderstand what is whispered in the other ear and can speak it’ But^W^h” 

r^ispered on the Jwo sTde/Cnles soltoed t “ 
he understands nothing and can repeat nothing. Casper Liman however Tpmnrlrc 

^rs&x»si«!£X'b,“s3-SS? 

the impression produced by certain que.stions or remarks on the sJipo^ed deS 

persMS deaf from birth, who have oMsluentiy nel’ieled t S ‘S 

stampmg of feet on the ground, fall of heavy articles ^etc tbf^v tw f ^ 
person to write someSn, oL reard™. rtoSs Ktnjh.ritfin’’:^ 
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or a '?''£«on?Wt btforrlta mSy «" inlemjatotj 

f whethe? a/rttack f? ^^‘Vestigatmg Officer to 

example, when about to arrest a person unon n { ^P’''’P®y real or feigned; foi 
^ben a suspect desires to interrupt “1^ 

Investigating Officer discovers the tri^k af ^?“^^rassing examination. If the 

proceed very differently frorhowh™^ first glance he will, of cou„e 

have to wait a long time for the i “ * ^ doubt. Besides, we mav 

kt7 ^ presence oMhe ’ generally 

!n!! I speedily, Lr man wil7r, i ‘f 

complete diagnosis of it can be made af fit so that no 

imitation and consequently difficult to detenr ^'^'Sned attacks are good 
one eigns an epileptic seizure wuLSt « that J! 

this terrible malady is so widespread that nn^J.Unfortunately 
too frequent. Much has been written unJf ^fissr'ringit are onll 

feigned epilepsy ; all treatises on Medical t nT* rnethods of detecting 

and army surgeons have also onTii; i,* j “*^^®Priidencc deal with the ouestinn ■ 
other feigned disabilities for military servke”7*'^ 'n^^\!if’^°°^® treating of this and 
each one has characteristic sSoms 7n P"' ^"^ick, E. Heller, etc 

his colleagues so that on the^ whole litS'f ‘^"Precating those of 

however, say i. An attack kX., ® *'®fi^ble remains. We can 

individual Itt3d*°!t ® 

an examination, etc. If must not !ff foment of arrest, durinj 

i“ay bring on forgotten that extreme 

really ill. 2 . The manner of the^fnii in the case of persons 

S a' spit olT'??- ■'■'*= <"dirid»al%h.» 

precaut ons or guard himself with his h-indo/t-^ fio take any 

Ev7o^-n/ fiimsclf m his fall by stretchiL o,‘,t i?‘i ®fi|”““er sinks down gently, 

thus and shonl/ fi^^^® or opening his elbows. 

completely repress some manifestation of pai7^ fij 

weU known startling but very characterisf^ contraction of the feaiures, 

’‘>f';''“th«F,a,chD3t“7av ^?i.°“”« “■>“«> “wuSe puli 

sahArtosyprortojiyi^^J^'W. ‘iwaBe ratte than shrilj,”5,“u E 

rali onalI“tk‘ ‘™'- k' is ?“5 «PMts the cry frequentlj 

fh.L. .1’ •i"® ““«<* is sennit ™.i’^”‘“'*‘“6i i’"‘ if M cries oat 

mil Wn * "“y y" *" SCPitoe for IA 1 if »!>= cry h. 

^t7ffhe4,tE^3^ar3,r'H' .“°°«i»ri;'t?e f;;j 

ctnseifo uShiSolif 
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When a person unrler examination is seized -with an attack of epilepsy tfue or 
false, it is above all necessary not to lose one’s head ; for, as just “-tated, fr ghfc 
and enaction may produce a genuine seizure; such fits therefore do occur fr .-m time 
tc time a^-d in the case of the young Investigating Officer unaccustomed to such 
shocking sights, deprive him of all presence of mind and prevent calm bserva- 
tion, ’What he usually does in his otherwise excusable excitement, is to run 
crying for help looning for water throwing himself about so that when the medical 
man q-ie.tions him as to what he has observed, he is incapable of furn'.ahin:: 
any i icrmntion. If a case of epilepsy does occur, the Investigating Officer inusi, 
fsemac, d. il with it as genuine, affording the sick man such help as is usual 
in such c .ses. Care must be taken that the patient does not injure himself, by 
removing fr-'^m his vicinity all angular objects, he must be allowed fresh air and 
and his tight-fi.ting clothes must be loosened ; attempt must be made to iLitro- 
duc b. Lween the teeth some elastic body, a folded linen pad, woo 1, India- 
rubber, so tnat he may not bite his tongue, taking care that this gag do,-s r.o’, ^lip 
into his mouvh and choke him. Nothing else can be done ; have pati-’iice and 
bek on" for signs of shamming ; send at once for the medical man to succour the 
genuu.e;y afflicted or unmask the hypocrite. But this must be remembered that 
nearly ■^very true epileptic lies, is violent and bigoted,” Sse A'yer’s Aft of 
Cross-examination, pp. 727—732, 


CHAPTER 52 

As to Relationship of Witness 

Near relationship between a witness and the party for whom he testifies 
is an influence which, common experiment teaches us, tends to bias consciously 
or unconsciously the testimony of witnesses. 176 (N. Y.) 150,159 : 68 N, E. 
Rep. 148, 151. A sister of a party no doubt would have a strong interest iri 
favour of her brother. 8 Koapp. 122,125. The difference between a direct 
pecuniary interest in the witness and the interest of love and affection growing 
out of the closest family ties between the witness and the party pecuiiiariiv in¬ 
terested, while theoretically wide, is not in the majority of cases of real imp ir- 
tance. (Va 1896) 24 S. E. Re. 241, 243. Husbands and wives testifying on 
behalf of each other, especially in criminal cases, would be uniuturar and 
^worthy if they did not feel a very strong bias in favour of their consorts, 15 
Minch. 408, 414. Just as in the case of pecuniary and other interest, so in case 
of relationship, that alone is not a sufficient ground for imputtin" periurv 97 Mo 
51, 58 Atl. Rep. 879. o t' j j 

Relationship to the party calling a witness is not a sufficient reason by itself 
for disbelieving a witness. 1923 N. 322 : 76 I. C. 722, 1923 L. 593, 1984 L. 15,•) 
1933 0. 340., 1940 L 58, 1942 0. 193, 1939 p. 292, 1916 ?• 84, 1947 A. 67. The 
test is whether evidence has the ring of truth. 1947 L. 73. The evidence of 
respectable persons with special means of knowledge owing to relationship to the 
parties should not be viewed with suspicion in cases where only oral evidence 
is ordinarily available. 25 I. C, 60, 32 I. C. 380, If the evidence of f.-iends and 
relations is not considered as independent and reliable, then the Court shall have 
to fall back either on the evidence of enemies or total strangers, who would have 
no business to be present at the time when offence is committed. 1931 L. 38 : 
32. Cr. L. J. 522. Where the eye witnesses are related to the deceased and 1hero 
is no reason for their deposing falsely, they should b- believed, 19^5 L 94 (95) '- 
1935 Cr. C. 92. Where the eye witnesses belong to the family of the d ceased’ 
some corroboration is necessary, especially where valuble property comes back 
to the family of the complainants. 1935 L. 130 ; The mere fact that witnesses 
are remiyes and interested is no ground to disbelieve them if a point can only 
be established by their testimony. 32 I. C. 380. Wh-re witness’s brother 
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not an interested^one p® the w’t 

CHAPTER 53 

As to Privileged Matters or Oommunicatior.* 

he permiS‘’to‘^7ve a{f ev'd says : « No one 1. 

thinks fit.” concerned, who shall give or withhold permis^on m ^ 

with^Sew^t^ded^p**^'^ to inspect a document which relates to «fr. • « 

S. 162, Evidence Act. ° J®‘^tion to its production under S. 123, Ev[dence*Act’ 

judge whether whose custody a documenf I'c fu i . 

fet' ‘Vnf ibt'to m Sj'“° 

c. c?'ei;7c5 ss 

=*»?• Pol”' 

not privile?ed*°q 9 ^““^er S. 14 or s’ 2 3 of ?h®*“*^*“®nts before 
witnSn a'^missible 56 B Act, but proper 

egr ta«« « g" "“i P"''ioeed 16 c, w. Nwr?! f 

produced. 56 B 324 “T" Act, oridiuf o/certiH^* admissible, 
evideuce derived no adverse infppf.n^ copy cannot be 

*0 C. 898 bui w c°?,’^‘’P’^^hshed official docu-npntc refusal to gh'e 

enquiry papgyg arp n ®^*dence Act and 5® to affairs of state. 

N. 25; 161 I C documents r-latin *'’ IP^^' ^epaftraental 

« not sufficLt if hp-' f S'folh All doSeatl t, ? u ^^ate. 1936 

If the Court finds tht^ department certifies that thpr ^® P^°duced. Ordinarily it 
evidence unleS. ^“i state docu^nte to affairs of State. 

858, see 1939 B 287 *7 j^® ‘department perm’its th .®*‘^“®t be admitted m 

to affairs of stetp?.J’ oIhead of !l d’‘’'*duction. 1933 N. 

589, 1942 A. C, 624 19i'i L. 459 1944 *^^® ‘document relates 

Pn>l«=e4 state ti; S “*« C. 

to public interest- Sle 5 ^ 25 ^ document cannot be 
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Communication yiade to Counsel :—S, 126, Evidence Act, lays down ; “ No 
barrister, attorney, pleadei or vakil shall at any time be permitted, unless with 
Lis client's express consent, to disclose any communication made to him in the 
course and for the purpose of his employment as such barrister, pleader, attorney 
or vakil, by or on behalf of his client, or to state the contents or*condition of any 
document with which he has become acquainted in the course and for the purpose 
of his professional employment, or to disclose any advice given by him to his 
client in the course and for the purpose of such employment: 

Provided that nothing in this section shall protect from disclosure—(1) any 
such communication made in furtherance of any illegal purpose; (2) any fact 
observed by any barrister, pleader,, attorney or vakil, in the course of his employ¬ 
ment as such, showing that any crime or fraud has been committed since the 
commencement of his employment. It is immaterial whether the attention of 
such barrister, pleader, attorney or vakil was or was not directed to such fact by 
or on behalf of his client. 


Explanation —The obligation stated in this section continues after the employ¬ 
ment has ceased. 

The privilege extends only to the barristers attorneys. Vakils, and pleaders. 
A Mukhtar is a pleader as defined in S. 4 (1) (r) of Cr. P. C. and S. 126 Evidence 
Act, applies to him. 25 C. 736 ; 1933 C. 5 : 143 I. C. 682. 

To be protected from disclosure the communication must have been made in 
the course and for the purpose of professional employment. A communication 
inade before the relationship of legal adviser and client came into existence or 
after It ceased IS not privileged. 58 C. 1379; 1932 C. 143. The obllg,ition to 
keep undisclosed professional communications has nothing to do with the 
question wnetfaer at the time they were made there was any pendino' litigation or 
any prospect of it. 1923 B. 1.: 34 I. C. 353. Letters conta ning instructions or 
confidential communications to the lawyer with reference to the conduct of the 
suit are protected from disclosure. 12 C. 265; 18 B. 263. For other cases See 
Prem s Criminal Practice 1947, 

CommmimtionMade in Official ConJidence.S. 124, Evidence Act, lays down- 
No public officer shall be compelled to disclose communications made to him 
m officid confidence, when he considers that the public interests would suffer by 


• ). prevent disclosure to the detriment of public 

interest. Privilege cannot, therefore, be claimed in respect of a communicLion 

39'\ftoT Th Its dLSclosure would cause a scandal in the office! 

S depend on the use of the word “confidential.” 

a resolution including the opinions of Government 

Officers and Legal Remembrancer is a privileged document. 1926 B. 590 • 89 I C 

^ forth the financial position of his estate 

to the Collector wuh a view to his taking the estate under the Court of Wards 
IS a communication made in official confidence. 44 A. 360 : 1922 A 37 A ette^ 
written by a private person to the Post Mister General complaining of the 
conduct of a postal official is not privileged. Monir's Ev., 1st EJii. p. 900 A 
return submitted to an Income-tax Collector, any statement made b^c'fore him 
or any order made by him are not privileged under Ss 123andl‘U Pvriri * 
Act, 32 M 82. m 28 C 281. The que.llea “rtelher the aoe™“al ii 

for the Couct to decide 

44 A. 360 : 32 M. 62, see 1929 0.543: 123 I, C. 222, and the Cou^rt under S 16 ? 
Evidence Act can inspect a document to find out if it is a communication madl 

32 M 62 When 

t e Court decides that the document is a communication made in official con- 
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have consented thereby to such disclosure as is mentioned in S, 123 ; and, if any 
party to a suit or proceeding calls any such barrister, pleader, attorney or vakil 
as a witness, he shall be deemed to have consented to such disclosure only if he 
questions such barrister, attorney or vakil on matters which, but for such question, 
he would not be at liberty to disclose.” 

S. 129, Evidence Act, says : “ No one shall be compelled to disclose to the 
Court any confidential communication which has taken place between him and 
his legal professional adviser, unless he offers himself as a witness, in which case 
he may be compelled to disclose any such communications as may appear to the 
Court necessary to be known in order to explain any evidence which he has given, 
but no others.” 

The previlege being the client’s, he is at liberty to waive it expressly. See 
S. 126, Ev. Act. Privilege is not waived merely by the client’s giving evidence 
in the cause at his own instance or otherwise, or by his calling the legal adviser 
as a witness. See S. 128, Ev. Act. Failure on the part of the client to claim 
privilege when he is under cross-examination, does not amount to express consent 
given by him to his legal adviser to disclose communication which is otherwise 
privileged. 1933 S. 47 : 148 I. C, 345. But when the client gives evidence at his 
own instance or when he calls his legal adviser as his witness and questions him on 
a privileged communication, the privilege is waived. S. 129, Ev. Act. 

CHAPER 54 

As to Speed of Motor Oar or Train 

In cases of injuries to persons on account of the negligence of motor drivers 
and railway companies, the speed of the car or the railway train is a crucial 
point, and is very difficult to be established. There are always a number of 
motor cars on the move and using the roads. Nobody is anxious to notice the 
speed of any particular car, unless it exceeds all possible limits and the 
attention of a witness is particularly drawn to it. Generally it is found that 
after an accident has occurred, people make surmises regarding the 
speed of the car. When it was coming from opposite direction, the witness 
cannot judge the speed by looking at the front portion of the car. “As 
a matter of evidence, it is frequently of consequence to know the speed 
with which a person was riding or driving at a particular time. Accidents 
are every day occurring from fast riding or driving; a child is run over; 
a carriage is overturned. In these cases, few spectators, perhaps, will be 
able to say with any accuracy the rate of speed at which the person 
who caused the accident was going. To do this satisfactorily requires a 
former attention to speed, with a view to determine the rate of it: and 
from that attention and experience, grown into a habit, to settle a rate of speed 
on any particular occasion. Thus De Quincey says in his essay on the 
English Mail Coach: I could not but observe with alarm the quickened 
motion of our horses. Tea years’ experience had made ray eye learned in 
the Valuing of motion; and I saw that we were now running thirteexi miles an 
hour.” See Ram on Facts, pp. 74—77. 

The spaed of individuals varies very largely, according to time, place and 
clrcumstancp. ^ Dr. Henry, sp.eaking of the Britons, Gauls, aud Germans, tells us 
on the authority of Csesar and Tacitus: “ It was a common practice among 
all these nations, to mix an equal number of their swiftest footmen with their 
cavalry; each footmen holding a horse’s mane, and keeping pace with him in 
all his motion.” And he adds: “ This way of fighting continued so long among 
the genuine posterity of the Caledoni ms, that it was practised by the High¬ 
landers in the Scots army in the Civil War of the last (seventeenth) century ” 
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Neither Casar nor Tacitus mentions the swiftness or the size of the horses 
important points in judging of the activity and speed of the men. The annals 
of the “ Sporting World ” doubtless furnish remarkable instances of man’s 
swiftness of foot; but, as a fact in common evidence, it is not the extraordinary 
feat of a pedestrian that requires attention, but the ordinary pace of a man in 
walking or running, and especially the ability of the individual whose speed on 
a particular occasion it may be important to know. Ibid, 

Speed is greatly governed by the nature of the ground passed over; being 
accelerated or retarted by the evenness or roughness of it, and by its form of 
plain or hill. So obstructions of any kind in the way, whether constant or 
casual, may hinder, and on the other hand, freedom from them may assist the 
rate of speed. The greatest impulse to speed is given by the motive for it. If 
the word goes forth—“ Escape for thy life; look not behind thee ”—the utmost 
attainable swiftness may be expected as the result. When the malefactor, 
thief or murderer meditates an alibi and escaping from the scene of his crime 
thinks, if he says not, “ Would I were safe at home in bed i” no strain 
on his muscular power is spared to mend and keep up his pace. Ibid, p. 75. 

Sir Walter Scott says: “When a Scottish chieftain designed to summon 
his clan upon any sudden or important emergency, he slew a goat, and making 
a cross of any light wood, seared its extremities in the fire, and extinguished them 
in the blood of the animal. This was called the Fiery Cross or the Cross of Shame, 
because disobedience to what the symbol implied inferred infamy. It was delivered 
to a swift and trusty messengar, who ran full speed with it to the next hamlet, where 
he presented it to the principal person with a single word, implying the place of 
rendezvous. He, who received the symbol was bound to send it forward, with 
equal dispatch, to the nest village and thus it passed with incredible celerity, 
through all the districts, which owed allegiance to the chief and also among hds 
allies and neighbour.^, if the danger was common to them. At sight of the Fiery 
Cross, every man, from sixteen years old to sixty capable of bearing arms, was 
obliged instantly to repair in his best arms and accoutrements to the place of 
rendezvous. He, who failed to appear suffered the extremities of fire and sword 
which were emblematically announced to the disobedient by the bloody and 
burnt marks upon this warlike signal. During the Civil War of 1745-1746, the 
Fiery Cross often made its circuit; and upon one occasion it passed through 
the whole district of Breadalbane, a tract of thirty-two miles, in three hours. See 
Ram on Facts, p. 75, 

Illustrations 

(i) This was a case of ordinary negligence on the street cars or other vehicles 
of that description. “ Now, as a rule, in that case, the facts are particularly 
undisputed, but the issue turns upon one particular circumstance, usually the rate 
of speed, and I am taking that just as an example. The men concerned with 
the car movement swear that the car was going at 6 miles an hour. The man 
who hasn’t understand the street railway system in Toronto, or, at any rate, 
who doesn’t had very much experience perhaps in cross-examination, will press 
the witness to increase the speed to 10 or 12, and by the time the cxamiiv.tion 
is through, the witness has g it it down to 5, thus showing the danger of clO =• 
exomi. 'itioa. That is a fact which I have seen on more than one occasion. Nf-*' 
see how near the evidence is to the facts and what the cross-examiner should do 
with it. Take the collaterals. You take the trip the car bed to make in the 
time allotted for the purpose; you take what the motor-man, or whoever he 
might be, was dying at the particular moment; you test him on his 
observation and his chance of observation—his opportunity. You show that 
perhaps he bad no cause to note the speed until after the accident had happened, 
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not before. Then, there is always the question of the fear of dismissal, which 
would be important. Now, these facts are impressions, if I may call them facts; 
that is, the collaterals are impressions ; it is the duty and the business of the 
cross-examiner to ascertain them from his witnesses, leaving the question of speed 
to the witness himself.” 20 M. L. J. 282. 

{ii) See illustration in Ch. 24 supra. 

CHAPTER 55 

As to Suppression of Documents or Things 

In a number of cases, certain documents are withheld by a party, because 
they do not support his case or rather go against him. 0.13, r. 2, C. P. C., debars 
production of certain documents at a later stage. 

0.13, R. 2 lays down : " No documentary evidence in the possession or 
power of any party which should have been but has not been produced in accord¬ 
ance with the requirements of rule 1 shall be received at any subsequent stage 
of the proceedings unless good cause is shown to the satisfaction of the Court for 
the non-production thereof; and the Court receiving any such evidence shall 
record the reasons for so doing.” 

The object of the provisions contained in 0. 13, R. 2 is to prevent fraud by 
the late production of suspicious documents. But where there is no suspicion 
about the genuineness of the documents, the Court can receive them at a later 
stage. 1928 P. 555 : 7 P. 589, 1928 P. 209, 1926 C. 1, 45 C. 878 (P.C.), 1929 P. 324, 
1928 R. 196. No documents, whether public or private, which are above 
suspicion should be excluded on the gr.^und of late production. 1929 P. C. 99 i 56 
C. 1003, 1924 P. 517, 1926 M. 347, 1930 P. 603, 0,13, r. 2, should be deliberally 
construed so as to advance the cause of justice. 1926 M. 847, 1924 P, 517, 1924 
P. 208, 33 C. 1345. 

The Court can receive, even at a late stage, public documents or certified 
copies, 192S M. 516 : 51 M. 472, decrees of Court, 1924 C. 1059, books filed in 
another Court previously, 45 C. 878 (P. C.), registered documents, 1927 P. 117, or 
ofii'Til records of undoubted authority. 1929 P. C. 99 : 56 C. 1003. Unregistered 
documents, 1926 M. 347, or private documents, 1930 P. 603, or documents on 
unst<raped plain paper, 1864 W.R. 271, should be received at late stage if they 
are above suspicion. Documents were filed with the plaint but tendered only on 
the close of the plaintiff’s case, it was held, that they should not be rejected. 33 C. 
1345. Documents can be received at rehearing on review, even if not tendered 
at the first trial. 1928 C. 416. For other cases See Prem’s Laws of India 1840-1940. 

Presumption from Non-Production of Material Documents. 

Illustration (g) to S. 114, Evidence Act lays down that the Court may 
presume that the evidence which could be and is not produced, would be 
unfavourable to the person who withholds it. 

If a party does nut produce a material document, the oral evidence of its 
contents becomes inadmissible 1928 P. Ill; 68 I. C. 638, 7 A. 738, Ss. 64, 65 & 
91, Ev. Act, and the presumption under S. 114 (g), Ev. Act, that evidence which 
could be and is no produced, would, if produced, be unfavourable to him, will 
arise. 193." M 431 : 144 I. C. 27, 70 I. C. 278 :1923 0. 59, 43 C. 707 : 1916 
P. C. 236 (P. C.), 84 M. 257 (P. C.): 7 A. 788, 62 I. C. 697. Where 
- prison cL^timing a right of way refuses to put in the conveyance in his favour 
presumption under S. 114 (g), Ev. Act, will arise against him. 15 A. 270. Where 
a tenant pleads permanency of tenure but does not produce settlement papers, 
the inference is against him. 1923 P. Ill: 68 I, C. 653. In a suit for enhance¬ 
ment of rent where collection papers are withheld by the tenants, the presumption 
will be against them, 30 C. 1033 (P. C.). 
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and therefore prior in right to the defendant, who was his brother, it was proved 
that the defendant had procured the plaintiff, when a boy, to be kidnapped ai;d 
sent to America, and, on his return, fifteen years afterwards, on an occasion of an 
accidental homicide, had assisted in an unjust prosecution against him for 
murder. It was held that these circumstances raised a violent presumption of 
the defendant’s knowledge of title in the plaintiff, and jury were directed that 
the suppressor and the destroyer were to be considered in the same light as the 
law considered a spoliator as having destroyed the proper evidence, that against 
him, defective proof, so far as he had occasioned such defect, must be received, 
and everj’thing presumed to mske it effectual, and that if they thought the 
plaintiff had been given probable evidence of his being the legitimate son of Lord 
Altham, the proof might be turned on the defendant and that they might expect 
satisfaction from him that his brother died without issue. 

(ii) A suit was brought to recover the insurance on a large warehouse full of 
goods that had been burnt to the ground. The insurance companies had been 
unab'.e fo nnd any stock-book that would show the amount of goods in stock at 
the time of the fire. One of the witnesses to the fire happened to be the plaintiff’s 
book-keeper, who, in his examination-in-chif testified to all the details of the fire 
but said nothing about the books. The cross-examination was confined to these 
few pointed questions :— 

Q. “I suppose you had an iron safe in your office, in which you kept 
your books of account ? A. “Yes, Sir.” 

Q. “Did that burn up ? A. “Oh, No.” 

Q. “Were you present when it was opened after the fire ? A. “Yes.” 

Q. Then won't you be good enough to hand me the stock-book that we 
iniy show the jury exactly what stock you had on hand at the time of the fire on 
which you claim loss ? 

(This was the point of the case and the jury were not prepared for the 
answer which followed): A. “I havn’tit, Sir.” 

Q. “ What havn’t, the stock-book ?’: “ You don’t mean you have lost it ?” 
A. “ It was’nt in the safe, Sir.” 

Q. “ How was it that the book wasn’t there ?” A, “ It had evidently 
been left out the night before the fire by mistake.” 

The jury at once inferred that the books were suppressed. 

CHAPTER 56 

As to Time 

(A) As to Length of Time 

• j time IS often very important in evidence as a measure by which to 

]udge of the possibility or probability of doing something, said to have been 
accomplished. It is often important to measure a transaction by time, and to 
see whether one of such magnitude or containing so many things, could be 
accompli^ed within it. Cic. De. Invent. I. 26. When a person speaks to 
the length of time which was consumed in doing something, whether by thu 
speaker, or some one else, it may happen that the time was known, and is 
mmembered, by having at the time looked at a watch, or heard a clock strike. 
Ram on Facts, pp. 70—74. Where length of time is founded on probability Oiily 

thereisnecessarily some uncertainty about the exact length. For what h oiie 

person’s mind might be an hour, might, in another’s be half an hour or an hour 
and a half. And it is, besides, well-known that few persons have a just notion of 
the length of a small space of time. Ram on Facts, pp. 71-72. Great mental 
trouble or anxiety may make past time to appear much longer than it really was. 
Pepys enters in his diary, (Wednesday, 5th September, 16S6), in the midst of the 
mot London, which began on Sunday morning the 2ud: “It is a strange 
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thing to see how long this time did look since Sunday, having been always full of 
variety of actions and little sleep, that it looked like a week or more, and I had 
forgot almost the day of the week.” Ram on Facts, p. 73. In India where 
references of time are generally approximate, there is a large margin of honest 
error. 19 I. C. 828; 15 Bombay Law Reporter 297. 

So if from any cause length of time is, purposely to know it, marked from 
beginning to end ; to ascertain for instance, how long a person is speaking, or his 
passing from one place to another by walking, running, or riding, in such cases, 
the length of time is impressed on the mind, and is therefore commonly and 
easily remembered. But where there is not a particular object in marking length 
of time, it commonly happens that a person who himself does anything, oi 
observes anothet doing it, does not, in the progress of the act or work, nor at its 
completion, note the length of time so employed. In such a case, the time while 
passing on, or when completed, does not leave any impression, and consequently 
cannot be in the memory, or be remembered. In a case of this kind if a person 
undertakes to speak to the length of time, what he says will not be from memory; 
it may be from argument in his own mind that the thing done did probably take 
the length of time ne speaks to:— Thus, ‘‘ Hamlet asks, —‘ Slaye’d it long ?’ ” 

Horatio ansnaers, —“ While one with moderate haste might tell a hundred,” 
See Ram on Facts. 

“ It has been truly observed,’’said Chief Baron Macdonald on an important 
trial, “ that there is nothing we are so little in the hibit of measuring, with any 
degree of correctness, as small portions of time. I am persuaded, that if any one 
were to examine with a watch, which marks the seconds, how much longer a 
space of time a few secon Is, or a few miautes, really are, than people in general 
conceive them to be, they would be surprised; but, in general, when we speak of 
a minute, two minutes, or an instant, we can hardly be understood to mean more, 
than that it was a very short space of time.” Trial of Pach., p. 171. Sir Augustus 
Frizer in a letter written by him on the 22ad of June, 1815, after the battle of 
Waterloo which was on the 18ch. says:—“ How misery prolongs time ! It already 
seems an age since we were at Brussels; the very dty of the 18 th seems an age 
ago.” Letters of Sir A. Frazer, p. 565. ’ 

(B) As to Tims of Death 

(i) From digestion of Food : —The state of digestion of the contents of the 
stomach is often used as a means of fixing the hour of death. Taylor’s Med. Jur., 
1928, Vol. L P 294. Most elaborate tables have been prepared of the time taken 
by the stomach to digest certain articles of diet, of which the following may be 
taken as an example :— 



Time for 


Time for 

Article. 

digestion. 

Article. 

digestion. 


H. M. 


H.M. 

Rice 

...1 0 

Eggs, half boiled 

...3 0 

Apples, cooked 

... 1 80 

Beef 

...3 0 

Venison 

... 1 80 

Carrots, boiled 

... 8 15 

Sago 

... 1 45 

Pat •'Ices 

... 8 SO 

Bread 

... 2 0 

Turnips 

... 3 30 

Milk 

...2 0 

Butter and cheese 

... 8 30 

Cabbage 

...2 0 

Oysters, stewed 

... 3 30 

Oysters, raw 

...2 3 

Eggs, stewed 

... 8 80 

Eggs, raw 

...2 8 

Pork, boiled 

... 8 80 

Potatoes, roast 

... 2 30 

Fowls 

...4 0 

Parsnips, cooked 

... 2 80 

Wild fowl 

... 4 80 

Turkey 

... 2 80 

Beef salt 

... 5 30 

Goose 

... 2 30 

Pork roast 

... 5 80 

Custard, balsed 

... 2 45 

Veal 

... 5 80 

Mutton 

...8 0 
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The table must not be taken as of mathematical certainty, but may 
represent fair averages. The rate of digestio.i varies with different individuals 
and with the state of the gastric mucosa. Death does not at once cause the 
process of digestion to stop, as we know thit the stomich can even digest itself 
after death. *VVith all this uncertainty, too much stress must not be placed on 
such evidence ; it must be weighed along with ail other items. Ibid, p. 295. Periods 
given above do not refer to the digestion of Indian fojds in i idian stomachs, on 
wnich but few observations or experiments have been recorded. The natives of 
India use either rice, wheat, or other grains as their stable food. In addition to 
this many use some of the pulses, and comparatively few eat meat, fowl or fish. 
Tne experiments and observations seem to show that some portion of a meal of 
rice, pulses, etc., may be found undigested even six o: seven hours after the tak¬ 
ing of food. Taylor’s Med. Jnr., 1923, pp. 917-918. Too much stress must not 
be^placed on such evidence. It must be weighed along with all other evidence. 
Ibid. Too much stress should not be laid on the condition of food in deceased’s 
body in order to tind out the time of occurrence, as the recent medical researches 
have shown that sometimes the process of digestion is greatly delayed in case of 
Indians, when the food is vegetable food. 3i Cr. L. J. 089 : 1930 0. 00 : 129 I. 
C. 444. Presence of indigested food in the stomach of the deceased indicates 
that he must have been murdered within 3 or 4 hours 43 Cr. L. J. 8 (10) 
Rice takes one hour to digest bat if Dhatura is administered, process of digestion 
is retarded by onother hour. 49 A. 57. 

[ii) From ivarmth and condition of masdets :—The changes which lake place 
in dead body before commeaceiuent of putrefaction, may sometimes enable a 
medical witness to form an opuuon of the time at which the deceased died. The 
crime may have been so recently perpetrated, that the body still retains the 
warmth and pliancy observed m the recently dead, or it may be found in a cold 
and rigid state. A person charged with a crime may be able to prove that he 
had not been in the house for many houis or days or evidence may be adduced 
to show that he was there at a time which would correspond to the condition of 
the body when found. Taylor’s Med. Jur., 1928, pp, 288-289, 

A woman was found dead at 8 a, m. Her body was lying on a wooden floor 
covered with a flannel petticoat and a chemise. Tne upper limbs were cold and 
rigid; tne face, shoulders and chest were cold, the neck was rigidly fixed with the 
trunk, the thighs and legs were quite cold, but there was no rigidity in these 
parts. The only warmth found in the body was in the lower part of abdomen. 
The correct opinion was tuat the deceased had been dead above four hours, 
certainly more than three and not less. Ibid, p. 291. 

Unless we have due regard to all the circumstauces of a case, grave errors 
may oe committed. Tne circumstances are cold atmosphere, thinness of body, 
tmnness of covering, age of the decased, loss of blood, etc. The retention of 
warmtn by the abdominal viscera may be met with after fifteen to twenty hours. 
In one case the temperature of the viscera of the abdomen, more than seventeen 
hours alter deatn, was found to be 76°P., although no care had been taken to 
preserve the warmth of the body. Taylor’s Med. Jur., 1928, pp. 293-294. 

{Hi) From putrefaction :—Putrefaction means the destruction of nitrogen- 
conmining substances, Drought about by the ijfluence of microbes, with the 
prouuction of foul-smelling gaseous products. Taylor’s Med. Jur., 1923, Vol, 1, 
p. 248. 

Tempiiature of the air. (a) The process is found to go on most rapidly in a 
temperature variung from 70° to 100® F. (b) It will commence, other circums¬ 
tances concurring, at any temperature above 50° F., but it appears to be 
wholly arrested at 32® F. (c) The dead body may thus be preserved for a con¬ 
siderable time in snow, ice, or in frozen soil; but if after removal it is exposed to 
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retarding power, (e) Some poisons, by chemically combining with animal matter 
appear to confer on it the power of resisting putrefaction at least to a very great 
decree. This is now a well-known property of arsenic, and this poison is largely 
employed as an antiseptic. When a solution of it is injected into the arteries 
of a dead body, it tends to preserve it for a long time from putrefaction. (/) 
Chloride of zinc, a powerful irritant poison, is another well-known preservative. 
It retards putrefaction apparently by combining with the tissues. Taylor’s Med. 
Jur., 1928, Vol. I, pp. 255-256-257. 

Influence of chemical substance, (a) Unslaked lime, if placed on the body 
and freshly slaked, will develop a considerable amount of heat. This heat is 
insufiScient'to cause destruction, W on the contrary, it has a tendency to ^ delay 
putrefaction and to preserve the body. (&) Slaked lime and chlorinated 
lime have also been used in an attempt to destroy tissues, but they act 
as antiseptic substances and thus inhabit the growth of micro-organisms and 
delay destruction of the body, Tajlor’s Med. Jur., 1928, Vol. I, pp. 255-256-257. 

Influence of hurialin earth, (a) Unless the body has been burled in metal, 
or converted into adipocere, it is not probable that any of the soft parts will be 
found, in a soil favourable for decomposition, after ten or twelve years, Taylor’s 
Med. Jur,, 1928, Vol. I, p. 260. (b) If the ground is elevated or on an acclivity, 
it will commonly be dry and decomposition will be retarted, if a body is buried 
in a low situation, or in a valley, the soil being genrrally damp, decomposition 
will be hastened, (c) A dry and’ absorbent soil retards putrefaction ; and thus 
bodies buried in the sands of Egypt become often perfectly dessicated, and 
resist the process for a long series of years, (d) Li sand, gravel, or chalks, 
putrefaction goes on more slowly than in other soils, (e) In marl or clay, if air 
has access, the process takes place more quickly. Ibid, p. 251, (/) The deeper 
the grave the longer putrefaction is retarded. Ibid p. 262, (g) Bodies buried 
in shallow graves are subject to the fluctuations of temperature which take place 
during the day and night, and throughout the seasons of the year ; they are, 
therefore, most favourably placed for the rapid progress of putrefaction, {h) 
According to the most accurate observations, the diurnal changes of temperature 
extend to about two or less feet in depth below the surface, while the seasonal 
changes are perceptible to the depth of six feet. Bodies buried below this depth 
putrefy slowly, owing to the uniform and comparatively low temperature which 
is maintained there. Ibid, (i) Putrefaction is more rapid in bodies buried 
naked than in those which have been buried wrapped in clothes. Ibid p. 262. 
(j) The process is less rapid when the body is interred in close coffin ; and when 
the latter is formed of an imperishable material such as lead closely sealed, put¬ 
refaction is speedily arrested ; and the deceased may be recognised after the lapse 
of many years. Ibid, p. 262, Ryan’s Med. Jur., 1830, p. 506. 

(a) The researches on drowning made by Casper and Kanzler show that, 
while the lower part of the body may be in a tolerably fresh condition, the face, 
beard, neck, and upper part of the chest may present a reddish colour passing 
into patches of a bluish green, first seen on the temples, ears, and nape of the 
neck, thence spreading to the face and afterwards to the throat and chest. These 
changes may be observed in summer when a body has remained in water from 
eight to twelve days, and in winter for a longer period. Taylor’s Med. Jur., 1928, 
Vol. I. p. 264, (6) The head of a drowned person is sometimes much discoloured 
from putrefaction when the rest of the body is in its ordinary condition, (c) 
Decomposition undoubtedly takes place more slowly than in the atmosphere, 
owing to the low temperature and to the fact that the free access of air is cut off. 
Ibid, p. 215, (d) Putrefaction in water is not, in general, completed sooner than 
six weeks. It is more rapid in running than in stagnant water. Ryan’s Med* 
Jur., 1986, p. 501. 
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CHAPTER 57 

c naet n .V Judg6 or Jurv 

S* 165j, Evidence A/*f 'j ^ 

* 'i VK oraer, nor, without the leavf objection to 

of the Court, to cross- 
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examine any witness upon any answer given in reply to any such 
question: 

Provided that the judgment must be based upon facts declared by this Act 
to be relevant, and duly proved: Provided also that this section shall not 
authorize any Judge to compel any witness to answer any question or to 
produce any document which such witness would' be entitled to refuse to answer 
or produce under sections 121 to 131, both inclusive, if the question were 
asked or the document were called for by the adverse party; nor shall that 
Judge ask any question which it would be -improper for any other person to 
ask under section 148 or 149; nor shall he dispense with primary evidence of 
any document, except in the cases hereinbefore excepted,” 

S. 166 of the Evidence Act says: “In cases tried by jury or with 
assessors, the jury or assessors, may put any questions to the witnesses, through 
or by leave of the Judge, which the Judge himself might put and which 
he considers proper.” 

S. 165 which invests the Judge with plenary powers to put any question 
to any witness or party, in any form, at any time, about any fact relevant or 
irrelevant, is in accordance with the English and American practice. (See 
Wharton, S. 281). S. 165 is intended to arm the Judge with the most extensive 
power possible for the purpose of getting at the truth. The effect of this 
section is that, in order to get the bottom of the matter before it, the Court 
will be able to look at and inquire into every fact whatever. (See Stephen’s 
Introduction, p. 162). The power of asking questions is of obvious utility in a 
country like India, where in the vast majority of cases no advocate is emploj^ed, 
and the Judge has to make out the truth as best he can from the confused, in- 
.iccurate, and often intentionally false accounts of ignorant, excited and 
mendacious withesses. In England, cases are fully prepared for trial before 
they come into Court, so that the Judge has nothing to do but to sit still and 
weigh the evidence produced before him. In India, in an enormous mass of 
cases this neither is nor can be so. It is absolutely necessary that the Judge 
should not only hear what is put before him by others, but that he should 
ascertain by his own inquiries how the facts actually stand: {See Stephen’s 
Speach in Council.) 

S. 165 unables the .ludge to obtain what writers on evidence describe as 
“ indicative ” evidence, and which has been defined by Best as “ evidence not 
itself receivable but which is indicative of better,” Bentham in one place calls 
such evidence '* evidence of evidence.” If a witness offers to relate something told 
him by A, it will be inadmissible being hearsay; but such hearsay may be valuable 
as indicating a genuine source of testimony. In such a case, A may be called 
to give direct evidence as to the fact. See Best, S. 93. As the power to ask 
questions is given to secure indicative evidence, a Judge is not, under the provi¬ 
sions of this section, entitled to put questions to a witness with a view to taking 
criminal proceedings against him. 10 B. 185. 

Section 165 does not affect any rule of relevancy or of mode of proof; Proviso 
(1).—It must not, however, be supposed that the Legislature by giving to the Judge 
such wide powers of questioning a witness on facts “relevant or irrelevant” 
intended to throw to the winds all those rules of relevancy and of mode of 
proof so elaborately defined and illustrated in the earlier part of the Act. 
0.T the other hand, this section expressly provides that, though the Judge may 
question a witness on irrelevant matters, his findings must be based “ upon 
facts declared by this Act to be relevant and duly proved.” It has been men¬ 
tioned already that neither an omission by a party to object to the reception 
of irrelevant evidence, nor consent of parties to the reception of such evidence, 
can make it relevant; and a Judge is equally precluded from making his 
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Limitation on the Power of Judge. 

There £.re some limiiaLions on the power of the Judge for cros^-exaniniug 
the witiiefcses, e. a witness cannot be questioned as to matters protected from 
disclosure in order that the Court can put question to discredit a witness vhich 
if put by a party would not be allowed under Section 148 or 149, Evidence iiCt. 
See Section 163 (Proviso.) 

Sections 121 to 129 define the matters which a witness cannot be compelled 
or oermitted to disclose, wnether those matters are reduced to writing or not; 
and the present section forbids the Court from itself questioning a witness as to 
these m tters. Questions tending lo impeach the credit of a witness by h.juiing 
his character cannot be asked as of right, and the Court has a discretion in allow- 

irc’or disallowing a particular question asked with that object. See S. liS, Ev. 

Act, The discretion is not, however, arbitrary, and the principles goveinnig iis 
exercise are laid down in Section 148. By the Proviso to Section 165, a Judge^ :s 
forbidden to ask a question to impeach the credit of a witness by injuring las 
charaetti, which, if asked by a party, would not. according to the rules laid 
down in Section 148, be allowed by him. Since the Court must forbid any 
question wiiich appears to it lo be intended to insult or annoy, or which appc\.r.s 
TO it to be needlessly offensive in form, the Court itsell should not ask any such 
question. Thus, where a Magistrate addressing a witness said to him Recollect, 
or else I will send you into custody'’, it was held that the Magistrate acted 
jjjjp!Qp{*p(y, § A. 672, Jujge cannot under S 16o Ev. Act intioducc evidence 
in contravention of S. 102 Cr. R. C. 1981 C. 189—32 Cr. L. J. 841. 

Right of Parties to Cross-Examine after Court Q,uestion3. 

S. 165 provides that where a witness is examined and cross-examined by the 
parties and is then questioned by the Court, neither party has the right to cross- 
examine the witness on the matters stated by him in answer to Court questions, 
though the Court may, in its discretion, allow such cross-examination. When, 
after the examination of a witness by the complainant and the defendant, the 
Court takes him in hand, he is put under special pressure, as the Judge 
empowered to put any question he pleases, in any form, about any fact, relev^an^ 
or irrelevant; and he is, therefore, at the same time, placed under the special 
protection of the Court, which may, at its discretion, allow a party to cross- 
examine him, but this cannot be asked for as a matter of right. The principle 
applies equally, whether it is intended to direct the examination to the witness’s 
statements of facts, or to circumstances touching his credibility. 11 B. II. C. lUd. 
In England neither party is entiled as of right to cross-examine a witness 'Mbc ‘ 
by the Court and not by a party, and this has been suggested in a.i Omlh c 'so to 
be the rule in India also. 1924 0.182. In several other decisions, however, it 
has been held that Section 165 of the Evidence Act, in denying the right of cro>.- 
examination to the parties, contemplates only those cases where the Cour; 
questions a witness after he has been examined and cross-vXammed 'by the 
parties. 11 B. H. C. 166. Wnere a witness is called by a party, but the party 
c.'-lliiig him declines to examine him, and thereupon the Court examines the 
witness, the position of the witness is ttiat of a Court witness, and both parlies 
are entitled to cross-examine him. See 29 C. 887, 1923 C. 4G8. Sec Cn. 
80 infra. 

That Court has the power to recall a witness already examined and cross- 
examined, and it seems that neither party can, as of right, claim to cross-ex imine 
him on the matters elicited in answer to Court questions. See S. S40, Cr. P. C. 
and 0. XVIII, r. 17, C. P. C. 

It is a well known axiom of the play wright that in a mystery drama it is 
always better to let the audience discover for theoaselves the fellow who had 



816 


CROSS-EXAMINATION 


done the deed. Similarly if a Judj?e or a Juror takr*? im a r. +• i 
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interoiice from the quSioii?^t”to hiin'tliat t*h ' • '".'H'Ti "" 

in his own locality and had snread mn ^ had avoided the slores 
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M. W, N, 826 ^In 82 All. 104 P C P. C.; (1918). 
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plaintiff will not be allowed after the close of the defendant’s case to call the 
defendant unless there has been some misleading representation by the other 
side that the defendant would be examined in support of his own case, (Allen 
r. AUen, 1894, P. 248). 

If a party appears as a witness on behalf of the opposite party, the Court 
should, before proceeding to record his statement, question him or his counsel 
as to whether he does not propose to appear as his own witness. If that 
party then declares that he does not propose to appear as his own witness, the 
Court should point out to the party producing him that, ordinarily speaking, 
the matter should be left as it is and the Court be left to draw any adverse in¬ 
ference which nsay justifiably be drawn from the refusal of the party to appear 
in the witness-box and subject himself to cross-examination. If the party, 
however, insists on examining the opposite party as his own witness, the Court 
should be careful not to allow him to cross-examine his own witness, because 
unless the witness is declared hostile, the party producing the witness has no right 
to cross-examine his own witness. See 1934 L. 126. 

Where a party whose evidence is material docs not go into the witness-box 
and give evidence, the presumption is that he has abstained from giving evidence 
by reason of the fact that the truth is on the opposite side ; and the Court is 
entitled to infer everything against him. 1934 L. 398, 1922 B. 81. The pre¬ 
sumption against a party from his failure to go into the witness-box arises only 
if he deliberately abstains from giving evidence in regard to transactions to 
which he was a party, and which are otherwise proved to have taken place, so 
that he is imperatively called upon for an explanation ; and where such is not the 
case, no adverse presumption can be drawn against him. 154 P. L R. 1916. A 
party need not call his opponent as his witness, in fact it is objectionable to do 
so. 1929 L. 868,1984 L. 126, as by so doing he runs a risk of making the 
statement of his opponent, part of his own evidence. 1926 M. 384 : 92 I. C. 844, 
1934 L. 126. It is most unsatisfactory to examine the principal defendant as 
witness in the case before the plaintiff’s case has been opened or the evidence 
of his witness giver. 1923 P. C. 73 I. C. 391, 116 P. W. R. 1908. 

CHAPTER 59 

Impeaching Credit of Witness 

Abuse of Cross-Emmination as to Credit 

There is a tendency on the part of some counsels to abuse the privilege, of 
cross-examination as to credit Taylor says :—‘‘ It, however, seems clear that 
where the transaction, as to which the witness is interrogated, forms any material 
part of the issue, he will be obliged to give evidence, however strongly it may 
reflect on his own conduct. Indeed it would be alike unjust and impolitic to 
protect a witness from answering a question, merely because it would have the 
effect of degrading him, where the testimony is required either for the due ad¬ 
ministration of public justice, or to protect the property, the reputation, the 
liberty, or the life of a fellow subject. Where, however, the question is not 
directly material to the issue but is only put for the purpose of testing the 
character, and consequent credit of the witness, there is much more room for 
doubt. Several of the older dicta and authorities tend to sh jW, that in such a 
case, the witness is not bound to answer, but this privilege, if it still exists, is 
certainly much discountenanced in the practice of modern times. No doubt 
cases may arise, where the Judge in the exercise of his discretion, would properly 
interpose to protect the witness from unnecessary and unbecoming annoyance. 
For instance, all inquiries to discreditable transactions of a remote date might, 
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in general, be rightly suppressed ; fur the interests of justice can seldom requite 
that the errors of a man’s life, loiig since repented of, and forgiven by the 
eommunity, shouUl bo reciUled to remembrance, at the pleasure of any futme 
litigant. So qucsiiuns respecting ull< god impr >prieUes of conduct, which futuisli 
no real ground for assuming that wilmss who could be guilty of them would not 
b; a man of veracity, might very fairly be cheeked. But no protection of thie 
sort should be extendi d to cases where the enquiry rel.iles to transactions com¬ 
paratively recent, bearing <lircctly on the moral prineiphs of the witness and his 
present character for veracity. In such casts as these, a peroon ought not to be 
privileged from answering, notwithstanding the answer may disgrace him." 
(Taylor, Ss. 1159—1462). 

Lord Chief Justice Cockburn, expressed himself thus on the subject“I 
deeply deplore that members of the Bar so frequently', unnecessarily put questions 
affecting the private life of witne.sscs, which sire only justifiable when they 
challenge the credibility of a wit,iK'.ss. Ihave walched closely the administration 
of justice in France, Germany, Holland, Belgium, Italy, and a little in Spain, as 
well as in the United States, in Canada, and in Ireland, and in no place have I 
seen witnesses so badgered, brow-bcalen, .and i \ every way so brutally maltreated 
as in England. The way iu wlii.-h we Ire,it our witnesses is a national disgrace, 
and a serious obst.icle inste.ad of aiding the ends of justice. Tu England the most 
honourable and conscienlious men loathe the witness-box. Men and women of 
all ranks shrink with terror from subjecting them>'elves to the wanton insult and 
bullying misnamed cross-examination iu our English Courts. Watch the tremor 
that passes the frames of many persons as they enter the witness-box, I remem¬ 
ber to have seen so distinguished a man as Sir Benjamin Brodie shiver as he 
entered the witness-box, I daresu,y his apprehension amounted to exquisite torture, 
IVitnesses are just as necessary for the administration of justice as judges or 
jurymen and are entitled to be treated with the same consideration, and their 
affairs and private lives ought to be held as sacred from the gaze of the public 
as those of the judges or jurymen. I venture to think that it is the duty of a 
Judge to allow no questions to be put to a witness, unless such are clearly per¬ 
tinent to the i,ssue before the Court, except where the credibility of the witness 
i.e deliberately challenged by counsel and that the credibility of a witness should 
not be wantonly challenged on slight grounds.” {Irish Law Times, 1874, quoted 
in Wellman, p. 178), 

There arc occasions when the credit of a witness should be vigorously attack¬ 
ed by showing that from his antecedents, associations and character, he is not a 
man whose testimony can be relied upon. Recent incid..nts throwing light on 
the moral principles of a witness affecting his veracity must, of course, be brought 
out however unpleasant they may be. But the privilege should not be abused 
by succumbing to the temptation of making indiscriminate attacks on each and 
every witness. There may be materials in the advocate’s possession for making 
per-onal attacks on the eharaoler of a witness, but the question is whether throw¬ 
ing mud would serve any useful purpose other than outrage to the feelings of a 
man. Errors of conduct in the past or long-forgotten improprieties sirould not be 
raked up, merely because the client insists on humiliating his adversary. The 
propriety or impropriety of the questions is to be judged by the standard laid 
down in S. 148,1 . E. A. The advocate should reflect—(i) Whether the truth of 
the imputation conveyed would seriously affect the opinion of the Court as to 
the trustworthiness of the witness on the m 2 tter fo which he testifies Thus it 
would be preposterous to ask a woman who was an unfortunate and accidental 
spectator of an affiray in the street, whether she was a prostitute or demi-rep. 
But in a case of rape, the prosecutrix maybe cross-examined as toner acts of 
immorality not only with the acousei bat with otacr persons (S. 155) • (ii) 
Whether the imputation conveyed relates to improprieties or errors of conduct 
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or other discreditable tr.msactions of so remote a date, or of such a character 
that it would, if at all, affect in a slight degree the Court’s opinion as to the 
witness’s veracity onihe maiter to which he testifies. Thus, if a woman ” said 
Sir James Stephen “ prosecuted a man for picking her pocket, it would be mons¬ 
trous to enquire where she had illegitimate child ttn years before, although 
circumstances might exist which render such enquiry necessary ” (Steph, Genl, 
View of Cr. Law) ; {Hi) Whether there is a great disproportion between the impor¬ 
tance of the imputation conveyed and the importance of the witness’s evidence. 
'1 bus, if a medical man is called to depose about the injuries of a person 
attended to by him or about an autopsy held by him, it character which would 
be preposterous if he was asked qupstions regarding his private life and character 
which do not concern any other man. Sir James Stephen, said : •' I shall not 
believe, unless and until it is decided upon solemn agreement, that by 
the law of England a person who is called to prove a minor fact, not really dis¬ 
puted, in a case of little importance, thereby exposes himself to having every 
transaction in his past life, however private, inquired into by persons who may 
wish to serve the basest purpose of fraud or revenge by doing so. Suppose for 
instance, a medical man were to prove the fact that slight wound had been in¬ 
flicted and had been attended 1o by him ; would it be lawful under pretence of 
testing his credit, to compel him to answer upon oath a series of questions as to 
his private affairs extending over many years ajid tending to expose transactions 
of the most delicate and secret kind, in which the fortune and character of other 
persons might be involved. If this is the kw, it should be altered.” (Steph. 
Digest, pp. 196-197). 

Sir Frank Lockwood in the course of an address in March 1893 said: 
“ According to the public press there were a lot of swashbucklers going about the 
world disguised as lawyers, who endeavoured to get their living by the injury of 
reputations, by cruel att icks upon credit. Those '^liora he was addressing knew 
perfectly well that any ra'm wno so betrayed a i rofessiooal trust that was placed 
within his bands was not only a kn .ve, but a fool Whoever had been in t^e 
habit of going into a Coun of Juiticc, k' c\^ pcTi'e(-:ly well that cruel and irrele¬ 
vant cross-examination was diiasirous t' the cause wiiose advocati administered 
it. He believed that if cross-examination was improper, or irrelevant, or cruel, 
it brought its punishment at once , and he was certain that the c.iuse was lost 
that was endeavoured to be bolstered up by it. No one knev/ better than the 
distinguished advocafes he saw .iround him when to .'top a cross-examination. 
Tae hint came from the jury-box before much mi'^eiiief Wiis done and the advo¬ 
cate was a bad one who did not take the hint.’’ (Quoted in Wrotieslcy, p. 91) 

“ Counsel may have in his possession miterial for injuring the witness, but 
the propriety of using it often becomes a serious question even in cases where its 
use is otherwise legitimate. An outrage to the feelings of a witness may be quickly 
resented by a jury, and symp ithy take the place of digust. Then, too, one has 
toreckonwiththe Judge, and the indignation of a strong Judge is not wisely 
provoked. Nothing could be more unprofessional than for counsel to ask ques¬ 
tions which disgrace not only the witness, but a host of innocent persons, for the 
mere reason that the client wishes them to be asked.” (Wellman, p. I'dS), 

When there is an sippropri lie occasion for altacking the chiracter of a wit¬ 
ness by rekrence to his past ch iractir anti misdeeds, an advocate cannot shrink 
from the task, disagreeable though it may be to nuny. The ferli .gs of a dis¬ 
honest witness cannot be placed above the interests of the parties in a case and 
justice, “ Lord llramwell in an article in the Nineteenth Century for February, 
1892, strongly defended Sir Charles llussel and his imitators who were severely 
criticised as “ forensic bullies ” and complained of as lending the authority of 
their example to the abuse of cross-examination to credit,” " A judge’s sentence 
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•' Judges and Juries are quick to resent unwarranted attacks upon the 
character of withesses or parties upon cross-examination, and, in estimating the 
damages to a plaintiff, they will usually give him damages not only for the original 
wrong which he has suffered at the hands of the defendant, but they will also 
give him damages for any injury which may have been done to his character by 
a virulent cross-examination, or a malignant attack upon him made by counsel 
in his address to the jury.” Wrotteslcy on Examination of Witnesses, p. 90. If 
the character of the adverse witness is vulnerable, it may be advisable to adopt 
a severe and searching style of cross-examination, but it must be borne in mind 
that assaults upon a witness’s character are always dangerous, and tend to create 
a certain sympathy in the minds of the occuparts of the Jury-box. 14 t’r. L. J. 
p. 19. Justice Manisty said ;— “I have always set my face against turning the 
sritness-box into a pillory, and I always shall do so as long as I sit on the Bench, 
Witnesses come to give evidence, mostly against their will, and if they are io have 
their whole lives laid bare by cross-examination, and every unhappy failing or 
mi.iifortune of their early clays raked up for the purpose of throwing discredit, as 
it is called, upon their testimony, it is a form of tori lire that no one will voluntari¬ 
ly submit to, and the cause of justice will suffer. No one will come forward to 
give evidence, for no one will be safe. Few persons could stand an examination 
into the whole of the incidents and errors of their past lives. Witnesses should 
be protected in their performances of a public duty, and matters which do not 
directly affect their credibility should not be dragged forth to the public gaze. I 
repeat it: you have no right to turn the witness-box into a pillory.” Harris’ 
Illustrations in Advocacy, p. 60. “It is dangerous to cross-examine as to 
character unless the Advocate asking the question has good ground for making his 
attack upon the witness.” Hardwick’s Art of Winning Cases, p. 200. “If a 
thief makes imputation against the wife or other female relation of the complai¬ 
nant maliciously and the allegation is found to be false, it is a good ground for 
giving him a severe or deterrent sentence.” See 13 P. L. R, 1913, 

“The number of witnesses, and their concurrence in support of a given 
assertion, is also subject of material importance in deciding upon the credit of 
their testimony, because of the improbability of two witnesses concurring in the 
same falsehood or mistake of either of them individually ; and the improbability 
increases in proportion with the number. But in the contrasting of contradictory 
testimony, mere consideration of number is held subordinate to that of the indica¬ 
tions of individual veracity, and the maxim that ponderantur, non numerantur 
testes, is of very frequent practical application. Other circumstances being equal, 
the preponderance of numbers is certainly entitled to the advantage, and some¬ 
times this preponderance will be sufficiently grsat to counterb dance an apparent 
superiority in other circumstances on the opposite side; and although nothing can 
be more remote from the subject under discussion than the application of the 
strict rules of mathematical equality or proportion, a fair attention to the 
principles of those rules is often of considerable importance. The degree of 
influence or indifference of the respective witnesses to their apparent veracity, 
their demeanour, their character, their situation, the probability of their rela¬ 
tion, are circumstances, all of which are to be carefully and attentively brought 
into the account. The opportunity of confederacy, or the want of such 
opportunity, is a most important consideration in determining the effect of 
numbers. The concurrence in speaking of one observation of one deuiched fact, 
is of much inferior value to the concurrence of persons speaking from del iched 
and separate observations of different facts leading to the same conclusion. I 
have already had occasion to advert to the accordance or variation of witnesses 
speaking of the same occurrence, to the difference between that inconsistency 
which essentially fastens itself upon the substance of the relation, ani that which 
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caution on the other ; and although that care and anxiety will often fail in their 
particular application, the perfection of human precaution will be attained, if 
they are so conducted that according to the principles of reason and experience, 
they may be expected in general to succeed. 

Character as Affecting Damages 

S. 55, Evidence Act, lays down that:—“In civil cases the character of any 
person is such as to affect the amount of damages which he ought to receive is 
relevant. 

Explanation. —In sections 52, 53, 54 and 55, the word “character” includes 
both reputation and disposition ; but except as provided in Section 54, evidence 
may be given only of general reputation and general disposition, and not of 
particular acts by which reputation or disposition were shown.” 

The bad character of the plaintiff affects the amount of damages in the 
following three cases :—(1) In suits for damages for defamation, and in prosecu¬ 
tions for defamation, evidence of the bad character of the plaintiff or the 
prosecutor is admissible in mitigation of damages and fine; but evidence of 
rumours and suspicions of bad character cannot be received. 1932 N. 158 :141 
1. C, 438 : 84 Cr. L. J. 134 : 1932 Cr. C. 863, 4 L. 55 : 73 I. C. 805 : 1923 L. 225 : 
24 Cr. L. J. 693. 37 C, 760 : 6 I. C. 81, Taylor. S. 359, 87 C. 760 : 8.1. C. 81 ; (2) 
In actions for breach of promise to prove that the plaitiff is a person either of 
bad character or of coarse and brutal manners. See Taylor, S. 358. (3) In a 
nlaim for damages against an alleged adulterer, the defendant may prove that 
the plaintiff has been guilty of notorious infidelity or has otherwise been guilty of 
dissolute conduct. Ibid. Evidence of general repute is admissible. 1934 A. 
785, A man’s character is the reality of himself, his reputation is the opinion 
others have formed of him. 

Relevancy of Evidence as to Character:—Section 146, Evidence Act, 
provides that when a witness is cross-examined, he may, in addition to the 
questions hereinbefore referred to, be asked any questions. (1) to tpt his 
veracity, (2) to discover who he is and what is his position in 
life, or (3) to shake his credit, by injuring his character, although the answer to 
such questions might tend directly or indirectly to criminate him or might 
eipose or tend directly or indirectly to expose him to a penalty or forfeiture. 

In determining the relevancy of character as affecting the credit to be given 
to a witness, the first question is, what kind of character is relevant ? Since the 
argument is to be against or for the probability of his now telling the truth upon 
the stand, it is obvious that the quality or tendency which will here aid is his 
quality or tendency as to truth-telling in general, t.e., his veracity, or, as more 
commonly and more loosely put, his character for turth. This must be, and is 
universally conceded to be, the immediate basis of inference, Character for truth 
is always and everywhere admissible. Moreover, any other trait or quality, or 
combination of them, is relevant only so far as involving, necessarily or probably, 
the presence of this quality as to truth-telling. Wigmore, S. 922. 
In other system of evidence there is considerable controversy on the question 
.whether, in order to impeach the character of a witness only evidence of some 
specific bad quality in the witness’s character is admissible or whether evidence 
may also be given of the witness’s bad moral character in general. The Act 
avoids this controversy by leaving it to the discretion of the trial Court to 
d^ermine whether the trait in witness’s moral character, or the incident in the 
witness’s life, which is sought to be brought out in cross-examination would or 
would not, in the circumstances of the case, materially affect the Court’s opinion 
as to his veracity. When a question is put to a witness, which is relevant only 
to impeach the credit of the witness by injuring his character, the Court has to 
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decide whether the question should or should not be allowed and the Court mav 
if'o thinks fit, warn the v!itness that he is not bound to answer it unless so 
orderi-d by the Court. In determining whether the witness should or should not ' 
be ordered to answer the question, the Court will con.sider whether the truth of 
the imputation would or would not seriously affect its opinion as to the credibili¬ 
ty of the witness on the matter to which he lias testified. The answer to this 
question would depend on the time and character of the imputation conveyed 
and the importance of the evidence which the witness has given. See S. 14g 
Evidence Act. Where the fact which form the subject of the question are 
comparatively recent, they are more important as bearing upon the moral 
principles of the witness than when they are of remote date, because a man may 
reform and become in later years incapable of conduct to which in earlier 
prone. All inquiries into discreditable transactions of a remote date 
will in general, be rightly suppressed ; for the interests of justice can seldom 
require that the errors of a man’s life, long since repented of, and forgiven by 
the Community, should be recalled to remembrance at the pleasure of anv future 
litigants. Taylor, S. 1460. ^ ^ 

If a woinan prosecuted a man for picking her pocket, it would be monstrous 
to inquire whether she had not had an illegitimate child ten years before, though 
circumstances might exist which might render such an inquiry necessary, 
A Magistrate should not^ allow a question as to a previous conviction thirty 
years old to be put to an intended surety, as the question relates to a matter 
so old m time it ought not to influence his decision as to the fitness of the 
surety. 26 A. 371. It should not, however, be supposed that a question relatinj 
to prior character can never be allowed. The correct rule is, that prior 
character at any time naay be admitted, as being relevant to show present 
character, and therefore, indirectly, to show the probability as to truth-speaking. 

e en y limitation to be applied is that the character must not be so distant 
WigmMrS°928 probative value in showing present character. 
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S 146 Ev. Act extends the power of Cross-examination far beyond the 
limits of S. 138 (2) Ev. Act, which restricts the cross-examination to relevant 
facts. As to what facts are relevant and what are not, reference may be made 
toS 148 Ev. Act, which also provides when a witness may be compelled to 
answer questions. 

S. 149 Ev, Act enacts a proviso to the effect that no such questions as is 
referred to in S. 148 ought to be asked, unless the person asking it has reasonable 
grounds for thinking that the imputation which it convey is well-founded. If 
the Counsel is well instructed that an important witness is a dacoit 
this is a reasonable ground for asking the witness whether he is a dacoit. Sinoilarly 
if a witness cannot give satisfactory account regarding his means of livelihood, 
he may be asked if he is a dacoit, vide ill. (a) and (6) S, 149. 

Accused was charged with stealing a lady’s coat. She deposed that incident 
took place when he tried to kiss her in the cab and she resented it. Counsel 
questioned her whether she spent a night in the hotel together and was on 
familiar terms with him in as much as she allowed him to photograph her in 
the nude. Held, questions were improperly disallowed. They were directed to 
show that she was unworthy of credit. Rex. o. Jenkin 173 L. T, 311=(1912) 2 
K. B. 464=107 L. T. Rep 31, 

Contradicting the Character Evidence.— The general rule is that witness 
as to character cannot be contradicted. S. 153, Evidence Act, provides that 
“When a witness has been asked and has answered any question which is 
relevant to the inquiry only in so far as it tends to shake his credit by injuring 
his character, no evidence shall be given to contradict him; but if he answers 
falsely, he may afterwards be charged with giving false evidenee.” See S. 153, 
Evi. Act. See 1928 P. C. 54 : 108 1. C. 1: 6 Bom. H. C. 93. 50 C. W, N 545. 

The reason of the rule is, that questions asked with the sole object of shaking 

the credit of a witness bring in their train many matters irrelevant or foreign 
to the inquiry, and if the parties be allowed to adduce evidence to contradict 
them, it is bound to draw away the mind from the points in issue, and to protract 
the investigation to an embarrassing and d mgerous length. If the rule were 
otherwise, there would be no end of proving collateral issues, and the real 
points in dispute would be lost sight of. 6 B. 93 : 47 C. L. J. 530 : 192S P. C. 
54: 108 I. C. 1. (P. C.), Taylor S. 1439. Another reason for the rule is that 
a witness cannot be expected to come prepared to defend in cross-examination 
all the actions of his life. Taylor, S. 1439. If a witness has offered to sell his 
evidence to a party which is refused, the fact, if denied by the witness may be 

proved. 1928 P, C. 54: 108 I. C. 1. The statement of a witness for the 

defence, that a witness for the prosecution was at a particular place at a 
particular time is admissible, though the prosecution witness was not cross- 
examined on the point. 11 Bom. H. C. li. 166. 

S. 155 Ev. Act provides that the credit of a witness may be impeached by 
the evidence of persons who testify that they from the knowledge of the witness 
believe him to be unworthy of credit. The que.sLion whether a witness is entitled 
to credit or not must be decided by the Court on the evidence before it and 
on the estimate formed by another Judge in a previous case, disbelieving the 
witness. 1927 P. 161=5 P. 777, 162 I. C. 300, 4 C. W. N 684 (685). Siinilarly 
disparaging comments made by a judge on the witnesses’ conduct or testimony 
in another trial are inadmissible 2 C. P. D. 53 S. 155 does not allow evidence of 
witness’s general bad character to be brought in. 1930 Ind. Rul. 91, 
questions with reference to statements made by one witness to another are 
admissible, though Court can refuse to rely on them on the gronnd that they 
had not been put to the witnesses concerned for explanation. 1939 N. 13=40 
Cr. L.J. .‘, 93 , 
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dark complexion and the witness, on being confronted with the previous 
statement, either denies having made it or is made to explain the contradiction, 
can the previous statement be treated as evidence of the fact that the assailant was 
of a dark complexion ? Professor Wigmore, in the latest edition of his work 
contrary to the opinion expressed in a former edition, thinks that “ there is 
nothing to prevent the tribunal from giving such testimonial credit to the extra¬ 
judicial statement as it may seem to deserve,"’ see S. 1018 (6), Wigmore, but in 
India there is a uniform course of decisions to the effect that, unless the previous 
statement is relevant under some section of the second Chapter of the Act the 
statement, whether it be a deposition, 193p 0. 406 : 127 I. C. 878, 1927 A. 705 : 
1051 c. 677, 1925 L. 483 ; 27 Cr. L. J. 289, 10 I. C. 119 : 12 Cr. L. J. 214, or 
a statement in the first information report, 8 L. 605 : 105 I. C. 807,1928 L. 913 ; 
116 I. C. 187, or statement made to the police, 8 L. 605 : 105 I. C. 807, 1925 L. 
483 : 27 Cr. L. J. 289, 76 I. C. 572 : 1928 A. 469, or a statement made on any 
other occasion, 127 I. C. 850 : 1930 L. 409, 34 I. C. 129 : 1930 L, 409, 26 M. 191, 
84 C. 129, 1922 M. 303 : 28 Cr. L, J. 262, is not substantive evidence, and is 
admissible only for the purpose of itnpe.aching the credit of the witness. The 
subject-matter of the statement on which the witness is cross-examined under 
S.145, or which is sought to be proved under S. 155 (3) to contradict him, must 
be relevant to the matters in issue. See Ss. 145 and 155 (3), for a witness can¬ 
not be questioned on, or contradicted by proof of inconsistent statement as 
to irrelevant independent collateral matter. See Ss. 5 and 155 (3) Evidence 
Act. * 

A witness may be cross-examined as to his previous statement in writing 
for two purposes. It may be to test his memory, and here the very object 
would be defeated if the writing were placed in his hands before the question 
was asked ; or it mav be to contradict him, and here it would be obviously unfair 
not to give him every opportunity of seeing how the matter really stands. 
Norton, 327. S. 145 does not say that the writing must be shown before the 
question is asked, it merely says that if it is intended to contradict him by the 
writing, his attention must before such contradictory proof can be given, be 
called to those parts of it by which it is intended to contradict him. 47 M. 
800 : 92 I. C. 792 : 1925 M. 145. That is not that the witness is to be allowed 
to study his former statement and frame his answers accordingly ; but that, if 
his answers have been different from his previous statements reduced to writing 
and the contradiction is intended to be used as evidence in the case, the witness 
mu.st be allowed an opportunity of explaining or reconciling his statements. 15 
W. R. Cr. 23. If it be intended to bring the credit of a witness into question by 
proof of anything he may have said or declared touching the cause, the witness 
is first asked, upon cross-examination, whether or not he has said or declared 
that which is intended to be proved. If the witness admits the words or declara¬ 
tions imputed to him, the proof on the other side becomes unnecessary, and the 
witness has an opportunity of giving such reason, explanation, or exculpation 
of his conduct, if any there may be, as the particular circumstances of the 
transaction may happen to furnish ; and then the whole matter is brought before 
the Court at once. If the witness denies the utterance or claims the privilege of 
silence, the proof in contradiction will be received at the proper season, 13ut 
the possibility that the witne.ss m.ay decline to answer the question affords no 
sufficient reason for not giving him the opportunity of answering and of offering such 
explanatory or exculpatory matter as I have before alluded to,” (1820) 22 R. R, 
662. This being the reason of the rule, it follows that the circumstances of the sup¬ 
posed statement sufficient to designate the particular occasion must be mention’d 
in the question. See (1865) 28 and 29 Viet., C. 18, S. 4. “ Ordinarily, the cross- 
examiner in bis question must specify the time when and the place where and 
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lost or destroyed, or is not otherwise forthcoming. It is apprehended, however, 
that in such a case the ordinary principle would apply, and secondary evidence 
become admissible, and this the opinion entertained by English text-writers in 
reference to the clause in the English Act, Taylor on Evidence, Vol. II, p. 1255. 

Ordinarily speaking, the original document containing the contradiction, when 
in fact producible, is that which should in strictness be produced to the witness. 
In the instance, however, iii which this is some record of Court,—as, for example, 
a written statement, deposition, or affidavit in some proceeding, and the removal 
of the record might be attended with practical ir convenience, it is presumed that 
the Court might in its discretion dispense with the osiginal, upon production of 
the usual office copy of the record. Taylor on Evidence, Vol. II, p. 1255. 

Mere opinions given by the witness, on some former occasion, would not 
form matter for contradicting his statement, unless the opinion were in itself a 
matter of evidence,—as for instance, in the case of opinion on handwriting, a 
question of science or so forth, the witness being examined as an expert. 
Accordingly, a witness having been asked in cross-examination whether on a 
former occasion he had not expressed an opinion, adverse to the merits of the 
side he was then supporting by his testimony, viz. “that the defendant had not a 
leg to stand upon,” and having denied it, evidence in contradiction of the denial 
was refused. Elton u. Larkins, 6 Carrington and Paine, p. 385. If the cross- 
examining counsel, after putting a paper into the hands of a witness, merely asks 
him some question as to its general nature or identity, or respecting a character 
of the handwriting his adversary wilt have no right to see the document ; but if 
the paper be used for the purpose of refreshing the memory of the witness, or if 
any question be put respecting its contents, a sight of the document may then be 
demanded by the opposite counsel. Taylor on Evidence, Vol. II, p. 1259. 

The following decisions will be found useful;— 

A report of an offence not made at or about the time of the occurrence to an 
officer, who has no power to investigate the matter, can be used to impeach the 
credit of a witness, but cainofc be used to corroborate him under S. 157, 
Evidence Act. 55 879 : 1928 C. 732 : 29 Cr. L. J. 823 : 111 I. C. 327. 

Statements made by witnesses to Police cannot be used by Court for contradicting 
them. 1925 C. 147 : 27 Cr. L. J. 277. 

Statements made by a witness signed before the Manager can be used to 
contradict the statement made on oath at the trial. 1922 M. 303 :23 Cr. 
L. J. 262. Where in the Sessions Court witnesses retracted their statements 
before the Committing Magistrate, the statements made to the Police and 
the Committing Magistrate are relevant to contradict th dr evide?ice bribre 
the Sessions Court given in place of their retracted statements. 4(j B. 97 : 
1922 B. 108 :22 Cr. L. J. 030. First information report can be used to 
eoitradict the witness making it. Court cannot rely on the report and 
discard the evidence given on oath. 1924 A. 164 : 74 I. C. 716 : 24 Cr. L. J. 
812. 

In rape ease the general immoral character of the woman is relevent evidence. 
1926 C. 320 : 92 I. C. 439 : 27 Cr. L. J. 268. 

A witness cannot be contradicted under S. 155 by previous statement 
Blade by him unless his attention is drawn to it as laid down in S. 145, 
Evidencs Act. 127 P. L. R. 1914; 1943 A. 49 0. 1939 C. 252, 1937, 201=166 I. C. 
259, 1945 C. 159 ; 1946 N. 321, 43 Cr. L. J. 693. 

Evidence of a witness hostile to the Crown may be impeached by 
reference to the Police diary. 45 I. C. 272; 19 Cr. L. J. 512. Where a previous 
deposition of a witness is relied upon to impeach his credit under S. 155 (3), 
Evidence Act, the contradictory statements alone can be admitted in evidence. 
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15 Cr. L. J. 621. The credit of a witness can be impeached by his statement to 
Police, though no person is bound to state truth before the Police. The state- 
ment to Police is not evidence like a statement made on oath before a competent ‘ 
authority. 411. C. 668:18 Cr. L. J. 844. When a witness is cross-examined 
with regard to his previous statement before 1 he Police, the Police Officer ^lio 
recorded or heard his statement can be examined to prove the statement 
under S. 155, 84 C. 129. 

A statement by J to H was reported at the fhma by the latter and there 
recorded. Held, that though the evidence of J could be contradicted, by the 
evidence of H, it could not be contradicted by what Police recorded as first infor¬ 
mation report. 8 C. W. N. 218 (221). 

The previous contradictory statement is not admissible as proof of facts there¬ 
in asserted. It can be only admitted to impeach the credit of a witness and for 
the purpose of neutralizing or raising doubt or suspicion as to those parts of 
witness’s testimony with which the contrary statement is at variance. 1905 A IV, 
N, 64, 26 M. 191., 47 Cr. L. J. 450, 

Judgment in another case in which witness was disbelieved is inadmissible 
under S, 155 (1), Evidence Act, to impeach his veracity. 1927 P. 61 : 5 P. 777,4 
C. W. N. 684. Evidence may be given that the witness brought some cases that 
were dismissed or decreed against him, or that the witness made false charges, 
etc. 4 C. W. N. 684. A conviction 80 years old must not be allowed to be put to 
witness. 20 A. 871. 

If the good faith of a witness is not questioned, evidence of previous 
statement is inadmissible without previous cross-examination of the witness, 
1986 P. C. 289. It is not nessary that the Previous statement must have been 
reduced to writing by a person having jurisdiction to do so. 24 P. 623. A 
letter written by a witness is no evidence of the facts therein stated. It can be 
used to contradict him. 1945 P. C. 74. 


Illustrations 

(i) The Land League having been charged with terrorising and intimidation 
of the people at large, a Catholic priest who was president of one of the branches 
was examined for the defence as to the methods of the League. Examinatlon-in- 
chief was as follows. 


Q. “ Was any kind of pressure or intimidation exercised to your knowledge 
to make people jom the League ?” 

_ A. “ No ; things were done in a very regular way. A notice was posted up 
asking the people to come and join the League. Those who wished to do so then 
came ana paid their subscription. There was no house-to-house visit, there was 
no pressure whatever, it was perfectly free.” Cross-examined by Mr. 
Murphy: • 


Q. “Nothing particular was done, I understand you to say to induce 
people to ]om the Land League r A. “ Nothing in my district.” 

Q. “ Are you quite certain ?” A. « Quite certain.” 

Q. “I will call your attention to some of your own sp^^^ On the 12th 

of D^ember, 1880. speaking at Craughwell you say, ‘ I tell you that the wretch 
who has not joined the League, that that man deserves to go down to the cold, 
dead damnation of disgrace. That is pretty strong ?” A? “ Yes ” 

Q. “ Did you use those words ?” A. It is possible.” 

Q. “ Did you use them ?” A. “ I may have.” 

Q. “Have you any doubt about it?” A. " I never saw it in print.” 

Q. “Did you use that language?” A. “ Very likely I did,” 
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Q. " Do you regard that as an invitation to join the League voluntarily or 
involuntarily ?” 

A. “ Well, it does not involve any intimidation.” 

Q. “ To go down to the cold, dead damnation of disgrace ?” 

A. " Well, it is rather a strong expression. I admit.” 

Q. “ Did you believe that that was the proper fate for anyone who did not 
join the League ?” 

A. " Well, I suppose I used it in order to induce them to join.” 

Q. “ Did you use the expression in order to frighten the people ?” 

A. “I suppose it was in order to induce them to join the League.” Parnell 
Commission's Proceedings, 230, 231. 78th day. Times’ Rep., pt. 21, pp. 225. See 
Wigmore, 1868. 

(ii) Certain letters, purporting to be Mr. Parnell’s, and approving the Phoenix 
Park assassinations, had been sold to the London “ Times ” by one Richard 
Pigott, an Irish editor and informer. These letters had been in fact 
fabricated by Pigott, himself, but until he came under Sir Charles 
Russell’s cross-examination the case for the letters’ genuineness was 
strong. The word “ hesitency ” occurred in one of the letters and this 
with other words had been written down by Pigott at the opening of his cross- 
examination. 

Q, “Yesterday you were good enough to write down certain words on a 
piece of paper, and among them was the word ' hesitancy’. Is that a v ord you 
are accustomed to use ?” A. “I have used it.” 

Q, "Did you notice that you spelt it as it is not ordinarily spelt 7” A. 
“ Yes I fancy 1 made a mistake in the spelling,” 

Q. “ What was it 7” A. “ I think it was an ‘ a ’ instead of an ‘ e ’ or vice 
versa. I am not sure which.” 

Q. “You cannot say what was the mistake, but you have a general 
consciousness that there was something wrong.” A, “ Yes.” 

Q. “ I will tell you what was wrong according to the received spelling. 
You spelt it with an ‘ e ’ instead of an ‘ a ’. You spelt it thus, ‘ hesitency ’. 
That is not the received way of spelling it.” A. “ 1 believe not.” 

Q. “ Have you noticed the fact that the writer of the body of the letter of 
the 9th of January, 1882—the alleged forged letter—spelt it in the same way ?” 
A. “ I heard that remark made long since, and my explanation of my mis-spelling 
is that having that in my mind I got into the habit of spelling it wrong.” 

Sir C. Russell: “ Did your Lordships catch that last answer ?” 

The President: “ Oh yes,” 

Q. “ You say that your attention was called to the fact a long time ago 
that in the alleged forged letter‘hesicaiicy’was misspelt, and you fancy that, 
your attention having been called to the mis-spelling, you so got into the habit of 
spelling it in that way 7” 

A. “ I suppose so; 1 heard so much discussion about it. I never met any¬ 
body who spelt every word correctly, scarcely. {Laughter}”. 

Q. “ It had got into your brain 7” A. “ Yes, somehow or other.” 

Q. “ Who called your attention to it 7” 

A. “ Several people, it was a matter of general remark.” 

Q. “ Do you think that but for the fact of your .attention being drawn to 
the Way in which it had been spelt you would probably have spelt it rightly 7 
A. “ Yes.” 
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In defamation cases ssa 

fails, eould not damage his reputation as he had none to lose. 4 L. 55 :1923 
L. 225. 

Dlustrations. (i) A woman brought a complaint against the accused for 
defamation of character on the ground that he made an imputation against 
her chastity by publishing a scandle that the complainant, though a 
widow, was pregnant. The complainant further alleged that the accused 
defamed her when he said that she had illicit intimacy with one S. 
which according to her was untrue. The accused pleaded not guilty and said 
that the allegations were all true. He requested the Court to have medical 
examination of the woman but she refused to have herself medically examine]^. 
Under the law she could not be compelled to undergo a medical examination 
without her consent. The law is very clear on the point and it has been held 
that any defamation based on allegation that a woman has had illicit intimacy, 
she cannot be compelled for medical examination against her consent and her 
refusal to do so is not evidence against her, 1930 L. 159 : 31 Cr. L. J, 584 : 123 
L C, 841. Similarly, in a rape case the fact that woman did not offer herself for 
medical examination cannot weigh against her. 1935 N. 69. The accused in his 
defence produced as many as 15 persons of the village to prove that the 
complainant had illicit connection with S. The Magistrate accepted the testi¬ 
mony of the defence witnesses as true and acquitted the accused. This 
illustration shows that it is always risky to move the Criminal Court in such 
matters. 

Defence by Accused. —The following defences are open to the accused in a 
prosecution for defamation under S. 300, I. P, C.: —Ordinarily it is for the 
witness to claim protection under S. 132, Evidence Act, at time of giving self- 
incriminating answer and to prove it as a defence to prosecution for defamation. 
1928 N. 58 : 28 Cr. L. J. 996. Although it is for the prosecution to make out a 
case for conviction, it is for the accused to bring the case under special exceptions 
of S. 499, I. P. C. 1928 N. 58 : 28 Cr. L. j. 996, 1924 A. 299, 46 A. 64 Diss. Even 
if the accused denies having made a statement, he is entitled to call 
evidence to prove circumstances that would bring the case under the exceptions. 
1928 R. 167 : 113 I. C. 816. 

A plea that though there was publication of statement, there was no 
publication to person mentioned in the charge is a highly technical plea only. 
1927 Sind 58 : 96 I. C. 499 : 27 Cr. L. J. 947. Advocates in India have no 
unqualified and absolute privilege like the English Common Law in respect of 
questions asked in cross-examination. 1927 C. 823 : 28 Cr. L. J. 877 ; 55 C. 85, 
1926 P. 499 ; C P. 224, 105 I. C. 820 : 1928 N. 58. 

Proprietor of newspaper is not responsible for publication of defamatory arti¬ 
cles by a competent editor. 12 P. 11. 1883 Cr. 

Accused can plead that the imputation amounted to fair comment. But to 
claim such exemption it is necessary that the accused should have made due 
inquiry. Some allowances for intemperate language should always be made if 
the writer keeps himself within bounds of substantial truth. 13 Bom. L. R. 1187. 
But an accused justifying his libel cannot both deny as well as justify it. 19 
Cr. L. J, 129, Fair comment means expressing an opinion in good faith. 9 Mysore 
h. J. 12. 

Accused can plead good faith. He can say that the communication was 
addressed in good faith. Good faith in the 9th exception to S. 499 requires no 
logical infallibility but due care aud attention. 1929 C. 779, 1929 M. W. N. 
598. The onus is always on the accused to prove good faith. The question 
whether he committed mistake of fact or law does not arise. S. 79,1, P. C., does 
not apply, 1923 C. 470: 50 C. 518. 
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the privilege only in good f«!th ioo?^* te uied 

He can also plead that under S 198 /p^C^'th'fny 

person. As to the proper person tn ‘complaint is not by an aggrieved 

Practice (Defamation-complaint). * complaint, see Prem’s Crimmal 

orin^^mTalteSf‘Vhe^'c^ js generally used in street qusrrel 

should take into cons“derftbn trsS^^^^^ and 

seen that villagers use vulgar anH nVinc" parties. It has been generally 

thereby. Witi a uZKf iSll± meauiog luythed 

comumu eapr^or ““ (PW « 

used mtte middie of street quarrel should detamitorj 

docs^ct amount to defamatU “l. j! o^r^L c“ m? ‘ 

Whether m'ta?nWngoJSlyIl“lan»MlS* f *P“t5tion of the compiainant 

following decisions will be found useful :~Comnli*.”** *j.° or not, the 

the book at the time of the argument who *“Pl^>iiant s counsel could not find 

accused’s books. Accused it in the 

stealing like him. Held, it is no deffnSlrTh 1 ^?-^® 

was too petty to be brought in CriminTrn^^^^^ abuse and the matter 

L. J 879. If abuse is calculateSZiT’ ^34 : 115 I. C. 72 : 80 Ci, 

IS defamation. 80 Cr. L. J. 4 ., but not complainant, it 

Calling a person a beast and a pig is of protest. 1934 0. 169 , 

The werds Pmag and 1*25 C. im ; 28 Cr. L. J, 1 » 
“*52. _ <10 not amount to defamation, av.. 

® person to dinner and askino K™ * i 

withuut My smt of imputation is uodSSn mL'P*^' *>e attend. 

A. L. J. 898 : 27 Cr. L. J. 1890. Plaintiff’^ A. 711: 98 I C 606; 21 

tlie authority of 

10 rupees. The Chairman of the Board remarte.?*u^‘^!“S that his pay is only 
M HddnuJ^“>S.=retary'!.^status U 

. 1921 A. 80 . Where defamatory words were defamfition. 43 A. 

ere vu gar abusra, it was held that there was no dcliK ^ street quarrel and 
Ae reputetion. (1887) 1 Weir 607,1888 A. W. n! ®^<=*oo^of harming 

45 1. C. 1005. 40,1888 A. W, N. 167. See 
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Where obscene and insulting words are used after the altercation is over, it 
' , 1 pWion 30 Cr. L. J. 4 , 1 C Cr. L. J. 498, 45 I. C. 1005. Vulgar and 
‘In renithet are not sufficient in themselves to base Criminal Prosecution. 

L 294=37 Cr. L. J. 1033. Hard words do not break bones. Words though 
Sv’and literally regarded as defamatory, will not be actionable if all reason¬ 
able men take them as mere vulgar abuse. 43 Cr. L. J. 504 (F. C.) 

Newspapers Containing Libel Newspaper libel is the worst kind of 
defamation. The newspaper goes in the hands of thousands of persons through 
the length and the breadth of the country and a person s character goes to piece 
thereby. The position of the editors is also delicate one because they have to 
depend upon newspaper correspondents and have to rely upon their repor s 
to the liability of the proprietor, editor or printer, see the following 

A iournalist is entitled to comment on matters of public interest and no ^it 
will lie against him unless he has exceeded the bounds of fair comment or was 
situated by malice. 25 M. L. J. 476 : 21 I. C. 625. 47 I. C. 449 : 20 Bom L R. 
185. A newspaper is exactly in the position of an individual for defaming. 1929 
C. 309. The proprietor of a newspaper is civilly liaWe fkbel appearing i 
its columns although it was made in his absence, without his knowledge and even 
contrary to his orders. 1929 C. 129. If the printer prints any hing that is libell¬ 
ous it is no excuse to say that he had no knowledge of *ke contents 26 t. L. J. 
343 . It is fallacy to suppose that there is some kind f tached to th 

profession of the press as distinguished from the members o p . ’ i. ^ 

freedom of the journalist is extensive with an otherwise 

can go to the same lengths as any other subject and no . • 23 I C 

shielded. 41. C. 1023: 18 C. W. N. 785 : 20 C. L. J. 161. 26 M. L. J. 621. 23 I. C . 
661 (P. C.), 1942 N. 117. False statements published in newspapers are 
criticism. 26 C. L. J. 401. In a suit for damages against the editor o 
paper the evidence of the defendant is irrelevant on the ques lo . . i 

1935 P. C. 34 . It cannot be said that in every case the party if JJP^sented must 
appear through an advocate who is instructed by an attorney. 

1930 C. 759. 

An expression of opinion in good faith is a criticism, any fair criticism 
justifiable and not a contempt, if expressed in good faith. , ’ . ’ ' i,- i! t. 

To charge a Judge with presumptive tyranny for the mode ^hich toe is 
proceeding in a matter pending before him or to publish any iing ^ P S 
matter whilst it is under consideration, with a view to induce th g 
his course, is a grave contempt of Court. 26 C, L. J. 345. 

Comment upon an advocate which has C 25^' 

may amount to Contempt of Court. 58 C. 884 : 35 C. W. N. 189. 1931 C 257 . 

1931 C. 443. When a contempt is committed m the face of a Court tiiat 

Court which is the proper tribunal to decide that matter. 1 / ' -ujn; 

878.1932 L. 543 : 38 P. L. R. 785 (F, B.). The general P “^sence of guilt 

includes a plea of fair comment, and if the *^®^®P^P®j[ j. „„„ he defended 

separate from the report of the proceedings, the latter P^^* “ ^ ... hlic 
under the plea of publication in good ^ith for the information of 

whUe the part of ^ ThJu<^h the defamatory 

fair comment. 1933 P. C. 36 :141 1. C* .51|- , descriotion 

matter may appear only to apply to a class of individuals, y directly 

in such matter is capable of being, by innuendo, Te 

applicable to any one individual of ^kat cla.ss, a sui . gg p W. N. 

maintained by him in respect of the publication. . ^pfamed though 
815. The proprietor of a newspaper is liable to toe per . . 57 I c 851 

keltolaolaowledgeofftepnbficstion. 1986 L. 23 117 L, m . ICT I. U 861 

The editor, printer and publisher of a defamatory artm P P 
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each individually liable and they need not all be joined in the suit unless the hi 

be no several suits on one caus of ^ 
1934 N. 226 :152 I. C. 398. Plaintiff sued the newspaper foriibel for Jl'i f 

Tbe newspaper, after a lawyer’s notice was 2 
p^ubhshed his letter with a not defending his reporter. Held, that the DubliM’ 
tion of the mterview did not constitute a libel on the plaintiff. The edit?7 
entitled to defend his reporter without importing that the plaintiff was a £ 
he having acted under t^^^ orders of the direolorl. was not ^guilty Jf malleriS 
U 81 , 129 L C, 868. W|iere a report containing defamatory matter about an 
Insurance Company is published in a newspaper under the heading “ Fraudulent 
^ ” the'^heading is defamatory.^ A dSmS 

V by a direct statement but also indirlt 

. their teeder. to publish any or every Iter, rf 

rL«ust%ub!icinto2rfp^a;ged'^ne''l3%TlS^^^^ 

ptrf—,<S" 47r£ 

was made in good faith. 1942 N. llSs^Cr! 856^41 c!" 1023 (R^C.r*^ *'"'*'* 

amo£tbJ**to'^fa?ation wS^rnorf^m^fh®*^?®’®”® “ statement although 

afford cause of action for a suti: for dSiSation ^7,%f prosecution or 

sions, see the following casesAs to what are privileged occa- 

absoMy^pJ^ffeglT^^aV^Ml^W f appellate order ia 

words published by the Governor-Gen^r«l M. L. J. 429. Defamatory 

actionable unless malieiouJrma^%^^ iS 

Conomunications addressed in g“d 224, 29 M. L. J. 280 . 

purpose of giving them information to be ^ jP^^bc position for the 

punishment of crime or the securitv of nnhi,?^ ^ ^ redress of grievances, the 

65. A suit for damages for defamatinyf « morals, are privileged. 22 A. L. J, 
18 C. W. N. 106 :17 C. L. J. 75 16 I r brought against the Crown, 

not extend to administrative tribunals * Sv An bKc^i,,*- ~±rV.z~z 

ed that they spoke the words comnlainad ^ be protected if they establish- 
plaintiff fails to prove express malicf- iQoI^T»^r?^‘^beged occasion and the 
made in good faith by an enoplovee aoninud-An imputation of crime 
wth a view to their making an ennniJ^ ®.*uployer made to a co-employee 
it was made in the interest of the eommn^'na/ *be matter privileged as 
MI: 1919 M. W. N. 118, 85 BL L. . ‘2 M. 182.24 fi. L. T. 
faith to persons in a public position for the addressed in good 

be used for the redress of grievances, the nunklfmttb information to 

public morals, are privileged. 22 A. L. J. 65 of crime or the security of 

not confined to statements made before Judicial absolute privUege is 

statements made before a tribunal, which thmf«k but also applies to 
sense of the word, exercises judicial function e a a Court in the ordinary 

’ Proceedings before an officer 



IN DEFAMATION CASES 


887 


j , ^ 75 Madras Estates Land Act. 1933 M. 537 : 144 I C. 155. Statements 
j^nMfldstrate for the purpose of getting him to act within the scope of his 
ity are absolutely privileged. 1933 P. 35 : 11 P.693, 40 A. 341, 48 C. 
^ Statements made in the written statement and m the evidence are abso- 

Where the S' 

Lt the ’st.te.ent was abselntely 

privileged. 1938 M. 537 : 144 I. C. 115. 

Tf.nleader hands over the envelope containing the written statement to 

nflipr ^who is the Munshi of another counsel on his side m the case or to one 
another, who is t ^ constitute publication, 

„ . he per . fnead o hj, a. 1031 L. 246 :134 I. C. 515. 

and even it did, it mu t \vrittcn statement, ianded over the 

Where a pleader P , olcader in the Bar room, who wanted to read 

envelope containing its ‘=«Py *Viint or ou^of Liosity. it was held, that it was 

itSd" he x“: tE,' “Si 

iSS-ESxE«prSe°-eE:e’I^ 
l n;i'J'' 3V'4: A al" ttis: Ti:"z 

SCtt oBUs't in [he nr's't instaneo'to prove that the privilege exists. 1036 
P 809 :162 I. C. 809. 

’ A privUeged occasion is an occasion where the person ^ 

whom it is made and the other par y ^ j ^ ^ report 

receive it. The reciprocity is e^tial. trough tke Superint^^ 

under S. 202, Cr. P. C., by an No suit for libel lies against 

1937 A. 90 :167 I. C. 483. 

A statement made by . party to ^ “f ‘h' 

to reply to a notice rcMwed by i"!” “ ‘ without proof of malice, 

head of qualified privilege. No damage can be awaraai wit i 

1937 M.W.N, 1108. 

A report submitted by uu Offleer of a Eailwj Compauy^^^^^^^ 

of subordinate servant in response to requisition by higl defendant gives 

and the law will not presume malice. 19 P ’ v.lnnpp nf orivilece of the conduct 
a near relation information, slanderous e Q-jyiigged 1938 P. 164 :172 I. 

of the wife of the plaintiff, the communication IS ^ 

C. 642. Statements made in the course of Jf l> i^jicial proceedings are 

848: 46 A. 773. Statements made m the course ot judicial proce g 

absolutely privileged. 1925 R. 15 : 84 I. C. 97 . , , , n , 

4. 4-ft flip rjolice h6 niust show that h6 j^ont fitly 

PleLf aualihed privilege do«uoUr.se 



N. m. Defamatory statement “ pl«diu^ » 

204. A defamatory statement made by a pleader in considere-l 

tion of justice is absolutely privileged. Q'^esi - p 00^1^ Xf the witness is 

at all. 1922 P. 104:lp.871, 1921 C. 525:66 L C. 004, 
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compelled to answer question under S. 132 Evidence Act, he is not liable foi 
defamation. .*54 I. C. 890. If defamatory sh.atcment is made in the pleadings, a 
complaint against a person to the police or to the Court is absolutely privileged. | 
The aggrieved person can prosecute the complainant for lodging a false complaint 
and also for malicious prosecution. 47 I. C. 674 : 40 A. 311. Reasonable state¬ 
ments made by persons in the discharge of their duties cither private or public 
m.fler reaionnble circumalanccs and honestly made arc privileged. 1921 C. 282: 

48 t'. !5U4. The slatenienl of a Municipal Commissioner that the servant is a 
quarrelsome person after finding from his personal file, is not actionable. 1925 A. 
762 : 47 A. 859. A remvrk by a witness irrelevant to the enquiry and without 
any question from Court is not privileged. 1926 L. 486 : 99 I. C. 751. 

Defamatory statement contained in an application to a Court is absolutely 
privileged. 1929 A. 972: 118 I. C. 657. Defamatory words were used by 
rival candidates in election. The occasion of the election was privileged one 
but the subsequent repetition by defendant was not privileged. 1927 M. 829: 
100 I. C. 90. A general list publishing defamatory statements against public 
servant is libel. 1927 L. 20 : 7 L. 491. Statements in petitions under S. 107, 
Cr. P. C., are absolutely privileged. 1926 M. 521: 49 M. 315. If some 
defendants are entitled to claim privilege, they do not lo.se the same because 
others have acted maliciously. 1925 A. 762 : 47 A. 859. 

A letter to the Commanding Officer of the complainant that he owed him 
debt and intimitating that legal proceedings will be taken if not paid, is not 
privileged if malice is proved. (1943) 112 L. J. K. B. 430, 86 L. J. K. B. 8i9, 
61 L J. K. B. 409=(1892) 1 Q. B. 431, (1930) 1 K. B, 130. Such malice may 
be inferred from the terms of communication itself e.g. strong language, or by 
any other fact showing spite, ill-will or indirect motive. Ibid. A lawyer 
signing pleading which is defamatory is not guilty of defamation unless facts 
disclose malice or bad faith on his part. 1945 L. 97,19 B. 340,1925 R. 345. As to 
privilege of Judge, parties and witnesses. See Prem’s Criminal Practice 194T. 
4th Ed. 


Witness’s Statement if privileged ;-The witness is under an oath and he 
is bouim to speak the truth, the whole truth and uothiug but the truth He 
cannot be excused from answering questions even if the answers are to iiicrimiaate 
him or to throw him open to criminal prosecution. See S. 132, Evidence 
Act. 


The following cases wiU sufficiently throw light on the subject .-—There 
is an obvious difference between the case of a witness giving evidence, who 
is bound by ^ law to say all that he knows though the consequence may be that 
his evidence will include defamatory matter and who is, therefore, admittedly 
privileged, and party making statements in pleadings conveying 
unwarrantable and irrelevant insult to the opposite party, 5 C. W. N. 293. 
If a party m a judicial proceeding is sued in a Civil Court for damages for 
defemation regarding the staternents made therein on oath or otherwise, his 
liability in the absence of statutory rules must be determined on the principles 
of justice equity and good conscience identical with the corresponding relevant 
T England 24 C. W.N. 982, 32 C. L. J. 94. 48 C. 

388, ^9 I C. 143 (R B,) Statements made m the course of a judicial proceedings 
by a party or witness is not actionable. 5 W. R. 184,10 M’ 87 14 B 97 1926 M. 
521 .MM 815. But.(must be found out it ,uob tUmenr™, rdevant to Iht 
inquiry. 18 I. C, 331.11 A, L. J. 193. No civil actiAn f™- Qir.iin.-t 



proceed!'gs. «u.., « wbuci*yisc m unse ot pieaamg. 89 C ifii ij. r T T 31. 

38 C 880, 32 C 756. 32 P R 1917: 38 I. C-V sl. W. N. 298. lu thb countr; 
the question of civil liabihty for damages for defamation and questions of liability 
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. Iminal orosccutioii do not, for the purpose of adjudication stand o i the same 
to criramai P j ^ ^ 3 gg_ by witness to ques- 

oath i. ^vilesed. 13 A. 93, 511. C. 890:18 A. L. J, 113,10 A. iri, 

Fot other cases, See Prem’s Criminal Practice 1947 Ed. 

Abusive Language Used by Judge or Magistrate. 

cnm^ttirnes a Judiie or Magistrate loses his temper and goes to the length oi 
K iTa rrty or in Court. In such a case the Judge divests liimse f oi 

tl judiil aolhority and brings himself b« to 

tSlrX'SZc ^,;Sg»f Lr o£ 8. rr, I. p. c! aun 

r. Jmmmtarv “Lenuder wdl show as to arhen a public servant is purport,ng ,o 
t'bTdSgTol ins ollical duty. Prem’s Crnninal Praefee (P.oseca- 

tion of public servants). 

When sanction is necessary and is not obtained, no prosecution In-s agaiu.L 
LI t>p pi'i'it' 711, '52 M 347. Sanction ot the Local tiovermiiuit 

luch donol bearducctly on lUcmatier in hand, there u a pn»,o Jaeu, cose. 

1934 N. 128-33 Cr. L. J. 947. , i • ,y a ,ini; illustrates th« 

The famous case Laidinan versus llearscy reported lu 7 A- •i 0 '> lInbLrane tl 

hijhhSncss of the Magislratesaud Judges and .ts reproduchon .n Iclo w„l 

IMstl a‘“pL-iio» for defamation under S. 609 of the Penal Code, jhien 
..sbrXht by V. George J. Uid,nan, Suborain,.tc aiegS 

Small Cause Court at Dehra Dun, against Lap tarn A. W. 1 > rimf'pndant on 

libel was contained in a letter which was to^the Government of 

the 23 th February, was in the following 

the N, W. Provinces, and published by him. The lett 

terms 

«I was in the Court of the Sub-Judge of Dehra Duu and 
9 th February, to give evidence in a law suit ‘-Whilst | of 

respectable Rajpoot zamindars (nephews ot the late baroop > ^bieh 
DeL) entered the Court, where a case in which they were 
had been returned to the Sub-Judge’s Court by the High oui Sub-Jud" t 

rivision was to be heard on that day. ” When Mr. La>dman, C S., the Su^ juu,^ 
looked up and saw them, he burst out into abuse in the o o^ ^ d,'g/-e. 

(pigs), kdmas/ies (bad characters) obnoxious and 

Si^h Court ko appeal kiya-, and Uicii again repealed th called on. 

abusive epithets, ordering them out of Uic Court till thei ‘ uowards of 

“As I left the court, these three men (whom ^ ^ "Cm 

twenty years to be quiet, respectable, high caste Rajpoo i ^ 

asked me if 1 had heard llie Sub-Judge gah lcaro (ubu,s ) > 

noticed what he said. I replied that I nad. ihey “'1. 

thU (miastivo. 


thought it most disgraceful and contrary to law that a LO l ' otqJ abuse uf 
ian, holding the position of a Sub-Judge, should be guilty o^ ^ rniconduct 
authority whilst sitting on the Bunch to administer Justice . *: ■ j defama- 

ofMr, Laidman was a criminal offence, he having beeii gui exoressious to 

tion of character by the use of olfeusive, abusive, aud hiisiuLs had to 

respectable native litigauts, who, in the ordinary course -.Qgeeution of -a 

appear before him for the purpose of urging a just claim in P 
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civil suit: and also crirainallj^ as such language, if used to any Englishman, would 
most undoubtedly have led to a breach oi the peace. “ In my humble idea, I 
consider it a public duty to bring such a gross anrl wanton dereliction of duty to 
your notice, as a continuance of such unjust and op])ressiv(‘ conduct and language 
is liable, in the eyes and opinion of tlie natives oi'I his conntiy, to bring general 
discredit and contumely on the whole Civil Service of India, unless some whole¬ 
some example is made. I consider the conduct on the part of the Sub-Judge in 
question not only illegal and cruelly oppressive, but also ungditlemanly and 
cowardly in the extreme, as he would not have dared, under the eircum-itances we 
have related, to have addressed such language to any of his own countrymen. I 
have only further to add that the Sub-Judge Mr. Laiduuin, when officiating for 
the Superintendent of the Dun in the end of 1833, lined .1 gentleman in Mussoorie 
the sum of Rs. 300 for saying in a privileged conversation that the Municipalty 
were a sea of pigs : so he should liave been the last person in India to have used 
that offensive cjiithet soar to any individual, still less to rt'spcctable Hindu 
zamindars who appeared before him for justice. “ In conclusion, I feel confident 
that after the perusal of this, you wdl grunt thesi* men full investigation and 
ample redress from the insults tliey have received from u member of the Cove¬ 
nanted Civil Service of India. Mr. Laidman, still jnon* to annoy and distress these 
men, has already postponed the rehearing of their case on three occasions, thus 
causing them unnecessary expense and d lay. 1 li tve tlte honour to be, your 
most obedient servant, A. W. Hearsey, Captain^ Retired List, Her Majestys 
Service.’’ “ This is not an isolated case of Mr. Laidmaii’s abusing respectable 
natives in his Court. When the time comes, I can produce several others whom 
he has treated in a similar manner.” 

Upon obtaining a copy of this letter, Mr. Laidman, to whom sanction was 
given by Government for the prosecution of Captain Hearsey, demanded an 
apology, and, this having been refused, instituted proceedings, which resulted in 
the committal of the defendant for trial by the High Court. The complaint filed 
by Mr. Laidnaan in the Court of the Assistant Magistrate of Dehra Dun, and the 
charge-sheet in which the Magistrate committed the defend int for trial, substan¬ 
tially coverad the whole of the letter of the 2oth February, with the exception of 
the postcript which referred to alleged previous instances of abusive expressions 
applied by the complainant to respectable natives in his Court. 

At the trial of the case before Petheram, C. J., and a Jury, the defendant 
admitted having written and pubhshed the matter complaiued of, but pleaded 
not guilty, and also relied upon the hrst, eighth, and ninth exceptions to b. 4!)9 
of the Penal Code. Tne prosecution gave evidence suggesting the inference thit, 
in making the charges contained in tlie alleged libel, tne defendant was actuated 
by express malice. This evideuce consisted of, (1) decisions passed by the 
complainant in cases in which the defendant was more or less directly interested, 
(2) a judgment in which the complainant commented in severe terms upon 
the defendant s conduct and demeanour in Court, and (3) a letter written by 
the defendant to the Registrar of the Higu Court, in which he imputed 
dishonestly to the complainant in the conduct of a particular case. 

The <»mplainant was the first witness called by the prosecution. In cross- 
exammation, 1^. J. D. Gordon, for the defence, asked the following 
question ; Will you swear that you have never in Court used any offensive 
expression to any native oi this country 

Mr. G. E. A. Ross, (with him Babu Dwarka Nath Banarji) for the prosecu¬ 
tion, objected to this question. He submitted that particular instances of 
abusive expressions used by the complainant on former occasions were not 
relevant under S. 138 of the Evidence Act; and that, assuming quesujns 
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X -.V, instances to be admissible as being directed to shafting the 
'^^r*tn«. SarS.146, it tt»uld not uader S. 153 be opea to the 
credit 01 tne • i „» contradicting his statements, 

defence to gi defendant for telling a falsehood, 

Petberam, C. J.—VVe are y s character as a Judge. Upon this issue 

wholo of tbe complataaof, character aa a Judge 

is relevant. hv the defence was Mr. B. ti. Mann, who deposed 

Sag^StoaomcLc as a pleader in the compUinanf. Court at 

“TGoraon.-navc you ever heard the c^nplainant u,e abutivc lauguage 

ie Court to natives trho had to appea before b ^ 

Hr. K0SS.-I object to the qucsto.^j^JIl^^ puftadar acts ofiaiseonduot 

the inquiry should be ’ gjQgd time and place towards a specihed 

alleged to have been of other acts committed at other times 

individual. Upon this issue, u admissible in evidence either as facts in 

and towards other persons a „ dn aoL fall within the definition of‘'facts in 
issue or as relevant facts. the general conduct of Mr. 

issue" given m S. 3 of the Evidei a , specific charge as to the 

ludmaninCourtisnotin issue, aiul I pg^ruary does not ‘'necessarily 

complainant’s conduct in Cour occasions. Nor do they 

follow" from anything lie may have I f the Evidence Act, showing 

come within any of the Fov^‘on o bs. b o^ 

what facts are relevant; Under S. 5, therefore, it is 

warrants the introduction of the evidence. 

madmissible. ^i,»fher the defendant’s letter of the 

Petberam, C. J.—The . ^gt The prosecution have gone 

2 ath February defamed the that the defendant acted TVith a 

i,toth=pusl relulio.«ortheparh« tot tbe ue M,. LaiUuiau as a 

miimustototiou. Mr. ■“ a f.rt iu isaui. Autatameut 

Judge, has no character to be defamed. necessarily defamatory of another, 
which is dafamatory of one ‘ falsehood, but for filching a man’s 

The defendant is not being tried lor tc^^‘ » consider what the complainant’s 

character. Upon this question it is ncce y 

<^racteris. ah„Tacter is bad, that cannot justify 

Mr. Ross-Assuming that a mans “ 

another in making false statcmcnis concern g ■ ^ niii'ht be different. 

Petberam, C. J.—If this were a ^ ^ ' man whom “you accuse of 
But here you put the law in motion agiu s ^ ^^ 

committing a crime, and with a view to his p • ^uch an 

Mr.Ross.-Thecaseof a civil act on is misconduct 

action, evidence of particular tacts teiirding but not to support a plea 

; might poumblybeudmUsiblemruductou 0 £ da^gesj^^ ^ 

of jostificatjon. For the latter guch facts in evileuce. 

I provision of the law which warrants the adm . particular the 

{ I'lie case of Scott v. aue', authorities on the subject, supports 

i judgment of Cave, J., who fully reviewed th . statements 

I this contention. The grounds of the rule the admit evidence upon them 

* of this description are so vague S^^®rai dilftculty of showing an 

, would be, in effect, “to throw upon the p and “would give rise to 

uuiform propriety of conduct during his wno bearing on the question 

interminable issues which would have out a j which he actually possesses 
. ta dispute, which is to what exteut to reputatiou which he a 
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has been damaged by the defamatory matter comolained of » tv. 

^ equ^y applicable to criminal ppoceejings, wh cl, tiSefor? .J*?* i 
governed by the came rule; .and hence it folli^e that evidence a7th?T“>i 
tion, even assuming It to be admissible in miti<»atinn nf nnr.- vf““^®^®P- 

admissible for the pmpose of juslificatioT “‘^'Sation ol pumshment, is aj. 

case there was no attempt on the nart nf ti, 
secution to prove express malice. In this case you charrre exD?eS 
then seek to confine the inquiry to a particular nart of *thp iFnr. wJ 

the question is whether the defemt.Mrf .m- ^ r • , document, thougi 

document corteieia true. K Stt o! /q Btl: !* 

S^b^y“”howiS‘°tl‘ 'tT^l “3“th;“iha?gTell^nort?jJi 

trr “t‘er“■ ““ 

l“’'rep*o^^e“t'’o“ ^'Ce 

andwidehdoSovrmalK ='“'6' “f 

thattheproseeSrav oo int L. ““‘'“'‘“‘‘'I- virtually eh; 
only contradict you aa to a Dart Th. •**= detente ni, 

ed, appears to me to he more buef^t ,5. ' ”• Labouehere, not report 

491. io that caee the eJLSaCt*^^ ‘ I-«■ 8 d B. B. 

his conduct as a ioumalist anH cross-examined at great lengthupoi 

Telegraph for so™ y^U^L? *” “"tradiet him tiles of the*, 

I «a of opinion tha^ dTe pmott ^0 ^1.”;, 

issue. ^ case, Mr, Laidmau s character is a fact la 

expressions said^o havelj^en used reference only to particular 

the complaint med brSe nrosp.^H is sLwn by 

committing Magistrate.^ The prosecution charge framed by the 

every allegation contained in the definn!?*^ instituted in respect of 

only in respect of suStheallLlS^^'’'® 25th February, but 

answer. It was necessary to puUn the whnf specific to admit of an 

not been required to plead to anv nni,fft ^ ‘^P^’^ments, but the defendant has 
the 9th February and to the adfoummAnf statements relating to 

made the subject of charge, because thAwt*' .other imputations were not 
neither time, place, nor person that it wlo^* indefinite and general, specifying 
mg them or to meet them in* anv wav * to bring evidence regard- 

allegations must necessarily take tha f.nm’v.i • evidence therefore upon these 
great hardship. complainant by surprise, and subject him to 

ceedings, the difficulty would have^een avoida^'^^ taken civil pro¬ 
take consequences. en avoided. Not having done so, he must 

H.OSS*—“The mlfiQ A"? 10 ■ 

The official reputation of a civil semnt a course impossible. 

complainant was bound the h^ds of 

such action as they approved. The learned Co^L*, ot fact, to take only 

Go«nf Orders. NortA referred to the Manual of 

in fv, ^ost obtain the authorizatioa of (Judical Criminal) 

to the Courts for vindication of their oublio before having recourse 

puoiic acts or their character as public 
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fuBctionaries from defamatory attacks. This order does not effect an officer’s 
right to defend his private dealings or behaviour in any way that may seem to 
him fit j but his official reputation is in the charge of the Government which he 
serves.” 

Petheram, C. J.—That rule does not appear to me to apply to charges of 
this kind, but to charges relating to a man’s competency in his work, and to the 
fairness of his decisions. In using offensive expressions from the Bench, a man 
does not, in my opinion, act in his “ official ” character, but out of his own 
folly. I regard the matter as a vulgar little quarrel, and as having nothing of the 
eWacter of a state trial about it. 

M. Ross.—It is not merely a prosecution brought by a private person, but a 
prosecution brought by a public official to vindicate his character. For this purpose 
he is entitled to use the remedy provided by law. 

Petheram, C. J.—I shall tell the jury that he cannot use a criminal 
prosecution for that purpose. The object of such proceedings is not to seek a 
remedy for an individual injury, but to punish a crime, and the complainant is 
only interested, like any other member of the public, in seeing that justice is done. 
With reference to the alleged hardship caused to the complain.ant, it will be for 
the jury to consider whether he has been so taken by surprise that they should 
regard the evidence with suspicion. 

Mr. Ross asked that the point might be reserved under the Charter for deci¬ 
sion by the Full Court. 

Mr. Gordon, for the defence, was not called on to reply, 

Petheram, C. J.—The whole question which has been raised by this objection 
turns upon the construction to be placed upon the language of S. 499 of the 
Penal Code. That section creates the criminal offence of defamation, and 
whoever is guilty of the offence as therein defined, is liable to punishment in the 
public interests. The question of guilt is for the jury to consider, who must 
have before them all the evidence, and who must consider it without reference 
to the interests of any other person than the public and the prisoner. The 
words of S. 499 are as follows “ Whoever, by words either spoken or intended 
to be read, or by signs, or by visible representations, makes or publishes any 
imputation concerning any person, intending to harm, or knowing, or 
having reason to believe, that such imputation will harm the reputation 
of such person, is said, except in the cases hereinafter excepted, to defame that 
person.” 

The question here is whether, with reference to these words alone, and apart 
from the rest of the section, Captain Hearsey intended to harm the reputation 
of Mr. Laidman. Before this question can be answered, it is essential to see 
what Mr. Laidman’s reputation is, and, moreover, Mr, Ross puts the case for the 
prosecution on the ground that Captain Hearsey acted with a malicious intention 
to injure the complainant by telling a falsehood, and not with a genuine intention 
to furnish proper information to the public. Upon this issue, it must be material 
to ascertain whether Captain Hearsey, in his letter as a whole, was telling the 
truth or not. For these reasons I rule that this evidence is admissible, that is 
to say, first, because it relates to the question what is the reputation which the 
defendant is said to have harmed; and secondly, because it must be gathered 
from the docunaent as a whole whether it shows a malicious intention or not. 

I decline to reserve the point for the Full Court, being of opinion that to do so 
would not serve the interests of either party. 
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CHAPTER 61 


In Case of Drowning 

^ In case of drowning, it is very difficult to find out whether it was dus tt 
accident suicide or homicide. Some tests have been laid down below but they id 
not establish the point conclusively. 


Death from Causes Connected with Drowning 

A person may have been stunned by the fall into the wat er or even may 
have been actually killed by this means, or by his body striking some solid object 
In its fall. Taylor’s Med. Jur. 1928, Vol. II, p. 030. He may have been so intoxi¬ 
cated (or otherwise rendered insensible) as to have been unable to help him. The 
fright at finding himself in dangerous position m.'iy have caused such a shock as 
to have actually killed him by sudden stopjiage of tlie heart, especially if this 
organ were weak or definitely diseased. The shock from sudden application of 
cold to the skin may equally have caused sudden stoppage of the heart oriapi] 
internal congestion of organs incompatible with continued circulation. Cramp k 
the muscles of the limbs may have prevented a struggle for life. Such cramp 
may have spread rapidly to or even started in the glottis or the respiratory 
muscles. He may have died from some totally independent cause, .such fs 
apoplexy, fits, epileptic or otherwise, etc., and his position at the momentoi 
death may have been such as to fall into the water. lie may have been killed 
and thrown in. Ibid, p. 631. The sub-pleural hjcmorrhages (petechitcl noticed 
under the heading of asphyxia are seldom observed in drowing, but whenpreseot 
they offer strong corroborative evidence of this form of death. Taylor’s Med. Jur, 
1928, Vol. I, p. 638. 


In examining the abdomen, it will commonly be found that the stomach 
contains water, which appears to enter into this organ by the act of swallowiDj 
dwng the struggle for life. In some instances no water whatever is found h 
trmstoinaeh. The absence of water may probably indicate a rapid death, ia 
which there has been no power to swallow. Ibid, p. 689. 

(a) On opening the head, the brain displays a darker colour than usual. (il 
There uniuual accumulation of black blood in the pulmonary arteries and 
veins. The left ventricle is only half filled with the same kind of blood, some¬ 
times^ completely empty, (c) Some water mixed with frothy matter, am 
occasionally coloured with blood, is found in the trachea, (d) Little or no wata 
A iu ^^en it is present, it can in no w.ay have contributed 

u found in his organ, if tki 

848 349 thrown into the water after death. Ryan’s Med. Jur. 1836, pp 


^ complete submersion is fatal, provided that ordinaiy 
1928 Vol^T submersion is complete. Taylor’s Med. Jui, 

efforts (by which water or air and wata 
as four Twimi fpg oo^pletely suspended, simple deprivation of air for as mucl 

682. For as air escapes from the 

and so no air can enter t. 

expended its oxygen on the bW 

state unfitted for minutes after submersion, infi 

and is for a iirt (unaerated); but the person lives, 

and is tor a short time after immersion susceptible of recoverv Ibid n 629. B 

matoMk are famd grasped withia the ids S ttTdSeaeed ihii hx 
endent y bera ftom the baab ef a eanal or li™, or fro^Sr Jtom of tk 

died pt^L.Xtid.nrfl..t tb 

person died in the water. Taylor a Med, Jur. 1938, Vol. I p, gio. When a dal 
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body is thro'jm into tlie water, 

p^tr wK 

Eompletc examination, water (a^ drowniuK. Ibid, p. 01*. 

aspirated into the lung., death was ccrta ^ ^ browned 

If there is no evidence of aspira ion o 'wiLhin the reach of 

but died from something else j^b^ence of water from the stomach 

evidence to determine. Ibid, p. ? JJ- person had not died from drown- 

pannot, however, lead to the inte .. ^ be deeply unconscious and unable 

"b»u,e in some instanoos tho «' ™ ijTwnte of tho s.mo nature no 

mllow. m. p. 6»: That “ J“‘i„pti.e ovdenee of .mmer^ton 

that in which the body i J, s drowning. Ibid, p. 84a. 

during conscious life, and there indication unless the iiispccLioii is 

That small quaniities give 

niade very shortly after death^ I ^ „n„b more 

That the quality, i e., dissoiveu 

importance than the quantity. j P* ponsiderable marks of violence 

Dead bodies taken out of wells accidentally, or have thrown thern- 

when the deceased persons have fallen y 

in intotionOly. The p. 649, ?-?«■!’= 

®pWon of murder Baylor oM^'^'^fjentnl, Mitt diving mto shallow 
1935, p. 321. Fractures of bones i^^y g^g 

water with a hard supporting bays. ’ „iiugcs etc., on a body iu tbe water 

The violence inflicted by ashes rats, 

is generally fairly easy to be the actual marks “f 

eroded than ragged or sloughy ther y cf nart 

possibly even shell-fish in siiM. ’ |*‘ny qq both wrists, or oa P‘ 

evidence of violent constriction^, P ^ becomes strong. Ibid, p. 6 j3. 

of the neck, the presumption of mu drowning are very deceptive, 

The supposed external sjgus of that the body has been a longer 

and, if they prove anything, Investigation, Third Edition, p. 437. 

or shorter time in temperature supposed to be observed on the 

Again, the lowering of the temp ^ ^ 

corpses of drowned persons pr characteristic sign of 

As to the extreme paleness note^ by experts, but mos 

drowning, it has certainly “ ^“Xn found in 1,^37 

frequently it is non-existent. “ ggs hence this proves nothing. Ib ’ P' . ' 

beSi caused from quite different c ^h_^ contraction ’ 

Perhaps the strongest piece of ev nipples. When this is found it mus 

or in the case of a woman the water yf 

be admitted that the person has ent ^j^bered umbilical cprd, winch the 

immediately after death. p^ oonclu^on that the body of the mfmt li« ^®®“ 

water can- ot soften, leads to ^he ®®n • ^ j tbe water ; in water or d amp 

exposed to the air but dry up. Ibid, p. 438, It is so 

earth the umbilical cord decay , . ggrtain test of su'cide, that a Hindu 

common a^to be considered an ^aw? her cloth tightly between 

woman before thro^)f|S®®at t“£ as’ to prevent''any indecent exposure 

the legs and fastens it firmly at ttie waisi; t- 
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of the person on discovery of her body. The same feelins renders it 
improbable that a woman committing suicide in the manner suggested in ? 
next paragraph would divest herself of her clothing. Ibid, p. 435 . ^ 

It is impossible to decide whether a person has fallen into the water 
T 0^ is the vielira of homicide RvaS 

Jur 183G, pp. 319-354. Wlmlher death is due to asph. xia from the ; 

\s atf r into tlic air passn. es ur to .spasm of the gloUis, water will generally h! 
lounu la the stomach. Lyou^s Med Jur 1935 n Tf ic- a; 1.1 * / 

that after diatU water/ean enter ti^ 

post-mortem appearance indicates that death was due to drowning. Ibid, p. 320 ** 

charfcter^hlt'fJom‘'wSh"J?°^K‘T the water must resemble h 

cnar.icter tnat irom which the body was recovered n tp i-u u 

has been thrown into the water after Sath tT, Jr. i. v 

the following will h. <inT>o» ' l ® has been drowned while li™ 

body if7o^^ ^hen taken out of the water :-The whole 

much dilated • tin* mniiiVi especially the (‘yps are half open and the pupils 
the Inguels’ prlS ■' SuM; 

of the lips. _ Ryan’s Med. Jur. 1836 pp. 34 ^. ®P^^°^‘°hes to the under edge 

th»tth»el23*bMraii’’Mddmt burn?rf°^ drowned in a tat 

admissibleloiebutthesuSon of ““‘l>='X'y ”• 

L. J 111 Whf^TA Q TtreajE,® • 1 dtowning. 1940 B. 365=42 Ct. 

child by drowning it in a efst!* charged for causing death of her new born 

thr^ body of her child. The faerthaf slS'^^ *’* “ 

and was recently delivered is n advanced state of pregnancy 

Mud in the nails indicatL Jt^ 19 M.l=t 2 Cr. L.J. 677. 

is presumptive evidence in favour of deLKy drU’’® hfe and 

IS not absolute in India where neonle oi?^ .. . this presumption 

charge of throwing the child in J about bare feet. 1941 M. 238. 

shown that accused had the wUl Inf 
1940 A. 486. mtentioD. 


15 Cox. C. 


In a 
must be 
C. 143 See 


CHAPTER 62 

In Case of Murder by Firearm 
Gun-fireA number of murder or ^ ^ irearm 
lawyer is often caUed upon to cross-«flm;„ by gunshot firing and a 

used, the direction from which it was ^^^ard to the kind of firearm 

when was the fire-arm discharged wh^tli ’ ■* distance of the firearm discharged, 
it was due to accident, suicide or hoScide dangerous to life and whether 
Considering the importance of the s K* 

the above points at length, so that readi mto set the law on 
of the subject while cross-exammiag an ^ ® °o“^prebensive knowledge 

, A.cia«,f.I,-TheacidenW 

ing of the person holding the weapon or S in the wound- 

the wound will be on the front of the body IS the first Cise 


JW* 

a close discharge 
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.0 U If an individual other than one handling the gun is wounded, it 

be possible to distinguish the injury from a deliberately inflicted one. 
r hel revolvers, gas escapes at the time of discharge. Tins gas carrying with 
“ ^ imed powder, will stain the hand holding ttic weapon. Blacking of the 

L or of accident. Ibid, 

“ . ■ Pimshot wounds resemble contused and lacerated wounds. 

Diagnose rf .-Gaasho^ ^ 

“f'Tnf on v t Vhrweapoii h.s been discharged bear the body. Two 
“1it hv’ihe same diicharge, indicate the employment ol a hard projec- 
f“re prLnt* Ihc orihee of entry will neually be found to 
tde. "^'«“7°°™.„„resbedthanthatofexit^ latter is usually ragged 

Jt^ed More than two orifices may be caused by one projectile, e. g., when 
and ever . traversing a limb or has split up against a sharp 

this has enter u the body ^ 

ridge of bone mt^ ^,^ 1 -Lyon’s Med. Jur., 

by an luta f ^ superficial bruise or abrasion be found it is impossi- 

1904, pp. 120-121. y i caused it, but grooved appearance in the skin 

^ uSriiTctCfniarg^ If the missilo'^is found in the body 

and holes in the " > fa - If xhc missile is found 

it is conclusive cvidcnc .. piece of very strong circumstantial 

S apmtLc of entrance 

JSSsia 'ztirri" 

beval at the point * , u,,*.- j soiToiindecl bv a zone ol blackening or 

about the diameter of the gun barrel and soirou^^^^^^ 

greater tearing. 5 2 When an automatic pistol or revolver is 

ed of elastic material, louli p*• .rocr^y na^s into the wound and 

W with the muttie touchuy T w^nd o entrance to 

lacerate the tissue by their expansion, i us causes tiie wo 

enlarge than the exit wound. Ibid, p. 51'. . mnrlc<! ire too 

The chances of two different bolts making ^ jg.>_ 

remote as to be to all intents r.^c purposes non-cxis . i r* „ Orpirm 

Direction from which the fir' urm was fired; the point 

has a tendency to contuiuc in t,Lr. ^internal wound be straight 

of lodgment, or to the wound of exit, so that, if _hipl, +he band of the 

this straight line proves accuraidy the direction 1 .*-p,ifflit but curved, on 
wmpen L pointL when ttred. M sm.chmcs U.» ““ „t 

account of slight obstacles, buca iis bones, etc. t , moment of discharge 

mtrance marls the part of the body ’'''“J It^tTnrwitirth;! mu^ 

nearest to the muzzle of the weapon, or „it,>ilu.r the victim WaS facing 

It therefore indicates with mathematical precis,01 ,• tixed points 

the muzzle or with his back or side to It. II we . „ . . jj. be easy to 

where a ball has touched a building without ocuig - > dclkcLion of 

determine the direction. T.-iylor’s Med. Jur.. PP- 

projectiles may occur not merely when thp come 1 • entered at the 

they meet skin, muscles, tendons, or another entering the shoulder 

ankle has been known to make its exit at knee and another entering 

was found below the right ear. » p. 324. When a shot is fired at a pe s 
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IhiouKh pane of glass th^e person firing must be in the s une straight line s 
IS pronuced by joining the two points, viz , of the window pane and tLt w 

the victim was standing unless It can be shown (hut Ihe assailant w^n U 

back. Criminal Iimstigation by Ur Hans Gross, it);54 Ed., p 291 P,?! 
imrks or shot holes, by their silu ition, may indicate Hie posiiion of the’JS 
at the tune the weapon was discharged. J.jon’s Mid Jur., l[)35, p. 237. ‘ 

Distance of the firearm discharged. If the iiiuw/dc of the ™ ■ 
direct contact, the skin besides being burnt, is torn, and much lacerated %? 
bleeding IS usual y slight, and ivhen it occurs it is mor,* commonly obSS' fit 
the orifice of exit than from that of entrance. Taylor’s Mod. Jur. 1928 Vol. I 
oil, Lyon s Med. Jur. 1904, p, 120 Lyon’s Med Jur n 211 Tr fha ^ 
from which the «„n is lircd is'within /a inches ,hcw;,u,^d ;Si,l a rlu'b S 
While beyond this each shot will make a sepantc wound. Casper I S 

ft* sc^itkT^ ^7tt weapon was fired may be deduced from thVamSt 

^ the bore of the weapon with 

irfiSi frfn? nn V ^ ==<>»'' bhickciiing arid burning. As aU t 2 

516? ^ ^ Med. .luv., 1928, Vol. I, p 

yardl^at whLh^&!?cft1F^K®il'' an ordinary cylinderical gun at about three 
^ith a few isoWd^ and leaves a hole 

about five yards an onen ** u dispersion gradually increases, and at 

616 AmL vn.ri?5F??r*^ diameter is found. Z6id,p. 

yards about tWrly inches?nd si In '^VVUh fully’diokcd'“b^ t 

T l^;hc1is^;rs&, 

weapons, and to a great extent w'twl°'^ varies to a certain extent with different 

the manner of fill 4 or loading. f 

witness to say from the mere fact of f hi f /• 
the assassin was far off or near at the tim» Pi f traversing whether 

517. A single bullet fired from ? wounded. Ibid,f. 

to produce an extensive wound. ^ Ibid pp 

in contact with the skin or close to it j ^ discharge of small shot, 

but a severe lacerated wound Ibid' 1 vis^ produces not a round opening, 
burning beyond a yard or a yard and a half wifh get «ierks of 

half a yard with a revolver. ^There are bit sV ^ 

pistols, even at a few inches, for the char?^ nf ^ burning with automatic 

completely exploded. The lightar tha • powder is very light, and it is 

which itis carried, but when discharged ne?}\h?h the distance to 

ing fatal v/ound. ibid, p. Si9. TftWp ^ the body, it may produce penetrat- 
automatic pistol was not much ® ^“d the 

marks it is impossible to tell how far off it m r?! ®red; if there are no 

rvgarding distance can be laid down general rules 

weapon and with cartridges for loal1iT1/1r^ must be done with the 

to have been used. Ibid, p. 52 ^ ® similar to those which are alleged 

As distance increasi s. the traces of smoke tatn.- 
an increased area and finally disapneap aitnootu ,^*^d burning disperse over 

ra.^, of 6 inches „a at raises bSs*i^,fc-,A"..”'*y ». foiiid up to 

can be observed. Automatic pistols as a Z \7 powder 

less powder than those fired from pevli,,. cartridge loaded with 

®rs and therefore produce 
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dWouretion. Criminal Inveatigatinn by Dr. Hans Gross, Ed. 1931 , p. 

„itb profrssionaUy loaded 
Kcms up to a jjtol'jc found with a wound from a rifle, roTol- 

rbl^S.'AietusuaUyta^^^^^ 

and from this the line of fire bullet, because the shot on quitt- 

Bay produce a wound similar to that made by 

ing the barrel remains the shot was fired 

coL of dispersion. ^ manifest that a shot 

is usually related to the question of in the heat of sudden 

lired from a g^n is tod at a right. angle to 

SeMy &ooiers^n area S-l-“’iftrarto 
to. H the burnt area be oval in f “P^ *5 iXe ease of 

jun was inclined to the surface. Lyon ■,. ’. . ^ tijg injury 

lulry Olgas in the wound or of burnmg »'.*kesbn,ri unsafe lojay^ J 

must have been cjiused by a shot fired w distance of 6 paces is 

p. 244 . A shot of cartridge about No 6 in | ^ jo Cv. L. J. 

irery likely to cause death. The accused is guilty under b. 307 . i. r. c. lu i.r. 

57 : 9 C. L. J. 482 . 

Kinds of firearms and use . ^ . 

Guns including tMes.-Gnns may be 
single, double, or more barrelled muz 1 

Shot includes all projectiles m the ^ /but simply retained by the wad. 
not singly but in quantities, and e/by allowing molten lead to fall 

While bullets are cast in nwulds, shot is obt y^^^ render the lead more 

through a seive, from a sufficient height in generally added. This details is 

liquid from ^rd to J per of ^se remfined sLetime in the body, 

important specially when the shot has numbers, each number indicat- 
Shot is generally manufactured fby 

mg a special size. They are S ^ accepted as a fair 

per ounce weight. The table on the next page may uc v 

standard. - , . • «,.»,•£ of Newcastle, chilled or soft 

Table giving the number of shots %n one oun^e oj 

shot. __ o 9 a .!!R789 


Sizes. SSO AAA AA A BBB BB B 13 8 4 5 6 7 8 9 

“ Mels onnee. 11 40 48 86 64 76 88 104177 140178 818 976 840 450 
580 850 125 0 

Criminal Inuestigarion by Dr. Hans Gross, Ed. 1934 , p. . 73 . 

Modern riirguu wiU to »,•>“"'* “S ^L^erX longcJ 

least fifty yards and that serious d^ma^g used we must in making 

ranges. If a muzzle loading percussio g ^eauon e S ramrod plug, wads, 
suifeh look out for aooossonos wMA boCg tlk rzdo Ld«. I» 

shot bags powder-horns, and s systems of percussion-pinfire, rimfire, 

Jrrocli Wing shot ^ i the errtridge perpendioular to 

on thrpto,wM°h causes the oaptoozplodo, Kimto 

L ,Sotu ConU to cartridges are uow umvorsaUy 
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employed. When it becomes necessary to distinguish between shots fired 
from a muzzle loading rifle and a breach loading rifle, we must remember the 
way in which muzzle loaders are charged. The powder is first poured dowa 
the barrel, the mouth of the barrel is then covered with a well-greased piece of 
cloth, called a “patch” on which the bullet is placed, pressed down and finally 
rammed home. Hence only certain projectiles can be used. A round bullet 
is almost certain mark of a muzzle loader. Marks are also left by the patch 
but this happens on the contrary when the bullet fits very tightly. Ibid nn* 
276—281. ' 

Pistols. In all pistol shooting the shooter looks at the object aimed at and 
not at the pistol. Ibid, p. 284. 

Revolver. A service revolver, firing a’455 calibre soft lead bullet, will stop 
any body if it hits anywhere. Very compact weapons of '88 calibre or less 
will not seriously disable unless a vital spot is hit. Although shots from a 
revolver or pistol can be effective at long ranges, the weapons are ordinarily 
used only at close quarters. There are many varieties of country made 
revolvers in India from which shots can be fired. Ibid, pp. 285-286. 

Marks on dress and size of shots,—It is possible to find large gun shot 
wounds while the dress covciuig them is not in the slightest degree injured. Di. 
Bick says that he found a deep wound in the arm with fracture of the humerus 
without any corresponding hole in either the cloak or tunic. Criminal In¬ 
vestigation by Dr. Hans Gross, Ed. 1984, p, 429. At very close ranges there 
may not be much difference in the appearance of wounds caused by shots of 
various sizes; the smaller the shot the more minutely irregular edges are likely 
to be. Small shot will usually lodge in the body, large ones are likely 
to pass through and to make exit wounds, if fired from close range. The shot 
most commonly responsible for injuries here are of size SG, BB, Nos. 4 and 6. 
Lyon’s Medl Jur., pp. 244-245. 


When was the firearmed discharged.—For a few hours there is a smell of 
hydrogen sulphide, and on chemical examination of fouling, a reaction for 
sulphides will be obtained for five or six hours. Sulphates are found only in 
traces for the first few days, then they gradually increase. Iron salts in the 
ferrous state are usually found in traces in the early stages, and gradually 
become converted into ferric salts. Taylor’s Med. Jur., 1928, Vol. I, p. 544. 

Recently discharged firearms will be found blackened inside the barrel, 
from the residue left by the gun powder after ignition. This residue consists 
mai^y of finely divided cMbon and potassium sulphide, and yields to waters 
dark-coloured liquid, alkchne in reaction, and which, after filtration, strikes a 
black colour with a solution of a bad salt. After a time the potassium sulphide 
becomes oxidised into potassium sulphate. Again the weapon alleged to have 
Reamed may show of reomt fracture, or be bent, or otherwise injered 
a result of its use. Lyon’s Med. Jur., 1904, p. X27. 

owa. gunshot wound undergoes no marked change for 

an horn or so after its infliction. Taylor’s Med. Jur, 1928, p. 513. If the 
wound be something over tea or twelve hours iu age, its age must be judged 
by the amount of swelling, sloughing, suppuration, etc;, for it becomes then 
merely a bruised, probably septic, wound. Ibid, p. 513. 

Whether dangerous to life.—Gunshot wounds are dangerous to life first 
from shock ; secondly from laceration of a large blood vessel or important 
Viscus, such as heart, brain, liver, etc., and thirdly, being 0 ^ 0 ^ wounds, 
the tissues we killed and consequently slough, with danger of haemorrhage or 
septicaexmia, etc. So long as the missUe still remain! in the body danger 
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oijtJ. Y’““t°'n^U,ey*sh"wthe taSstsMy ot’uLmngfhe^s^il res^- 
Swil^XtCpcriod at whitl. death ..k« place. Tayta. 
Med. Jur. 1928 pp. 515-516. 

FaW wounds may be caused by guu p ll A 

within about four inches from the ^ "ngtrating the ’ aorta or the brain 

single pellet of how long did the victim survive can 

through the eye. Ihi . J wound (61 the organ wounded, (c) the state 

tiSruZ'td^rsCJaUou^^ bealins, etc, (d) the amount 

rtW lost. Taylor’s Med. Jur.. 1928, p_ ^ ^ 

Wtelber <Im m ycidem.fthe wounds; (S) torn 

this question may be detailed . ,^e„pon on discharge; (d) from the 

the design, (c) from the th from the direction of the wound, 

firSt"Xro“oic^wfd«^^^^ Taylor’s Mod. Jur.. 1928. 

wLher on!bullet one^Sce 

produce several wounds on the body „ifMn the body and dividing itself 

Sf entrance, but owing to the ori^ This splitting 

into three or four pieces, there may b • ^ in its course has encountered 

'“mltobmo can b. fb.dfrmnpU.«. oudr^o^--T^^^^^ 

varieties of country-made In a recent case a number of eye 

gationby Dr. Hans Gross, Ed. w the deceased several times with a 

Witnesses testified that the accused irr"\hree of these a round 

revolver and made off. Four shots bullets were weighed and 

hullet being used and in the small shot ^ known 

expert evidence was given that u required to take them. On the 

revolver. Indeed 12 bore gun ®i,at he lad seen the country-made 

other side a Police Officer gave ‘'®„w;„icient calibre to take such a bullet, 

revolver which he thought ^ and such a weapon was produced. 

The appeal was adjourned by the H'g barrells welded together. All four were 
It was a muzzle load having four sh r jke conviction was upheld, 

rotated by hand, bringing a cap under a two-barrelled muzzle loading 

(By Madras High Court). At ,®f“®j.ich the barrels had been bored through 
revolver of larger calibre was fo^d w^ g^amplifies the danger of accepting 
one rectangular piece of metal. Th layman variety. Ibid, p. 286. Natu- 

dogmatic statements from expert ^ and when 

rally when we find shot we supp ^ jj^jg of corresponding 

we find a bullet we conclude , A ^^at the fact may be quite otherwise, 

calibre and rifling but we must ^. ... ® ^g suspicion on the sole ground that 
and above all we must not ^ „ Criminal Investigation by Dr. Hans 

‘‘the projectile does not fit the gun. 

Gross, Ed. 1934, p. 275. „ost convenient site for a self-inflicted gun- 

Self inflicted gun shot. kand used in shooting. Less 

shot wound is the ts“?P-® i gtg^ If the weapon is a long one, such as gun 
commonly the heart region • chin. Wounds 

or rifle, the puzzle may he ^ homicidal...In cases of acci- 

ntuated elsewhere, rfacc ^ front of the dody, and 

dental discharge ot tne 
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will often be from below upwards...Blackening of the hand with imconsutnefl 
powder is a proof of suicide or of accident. Lyon’s Med. Jur., 19J5, p 234, 
Self-inflicted gunshot wounds will be found to involve non-vital parts, except ia ^ 
cases of attempted suicide. They will be near wounds. The skin will be more or 
less lacerated and bruised. There will be much ecchymosis and the hand holding 
the weapon, as well as the dress and the wounded skin may be blackened or 
burnt by the exploded gun powder. Taylor’s Med. Jur , 1928, p. 544. 

Death by gunshot Evidence : —A Sessions Judge found that shortly after 
murder Nand Lai were found at the spot each with a gun in liis hand and that either 
of them fired the shot. Held, accused should be acquitted when there is no 
evidence of common intention. 11 C, W. N. 1085. When several shots are fired 
but there was only one wound, all are guilty of murder. 1925 P. C. I. But if 
two persons suddenly came on the scene to prevent the complainant from carrying 
away an article and fire shots, common intention is not proved. 1945 P, C. 118. 
The fact that bullet found inside the body was fired from the revolver recovered 
at the information of the accused is rot sufficient for conviction. 1943 L. 56=44 
Cr. L. J 397. Deceased inplicated accused in two or three dying declarations, 
and a freshly fired gun was recovered from him. Held, he was guilty. 1940 Pesh. 
49. For there cases See Prem’s Criminal Practice 1947 Ed. 


Attempt to murder by firearm. 

Sometimes intricate questions of law and facts arise in case of discharge of 
firearm. Whether gun-firing amounts to an attempt to murder, the following 
cases will illustrate the point:— 

A shot of cartridge about No. 6 in size fired at a distance of 6 paces is very 
likely to cause death; the accused is guilty under S. 307. 10 Cr. L, J. 57: If a 
person fires two successive shots towards the same man, an intention to murder 
is proved. 1 P. W. R. 1910 Cr., 5 1. C. 602 :11 Cr. L. J. 125. Using revolver st 
night to keep watch is not offence, when it was not aimed at any one. 9 L. L. J. 
881 : 1927 L. 853. A Police sowar fired three successive shots while pursuing a 
person. One of the shots struck a person bathing in the river, no offence under 
S. 307, L P. C., is established. 1923 L. 415:76 I. C. 1028:25 Cr, L. J. 308- 
Accused pulled the trigger twice with no result. In the absence of proof that gun 
was loaded, there is no offence under S. 307 but under S. 352. Ip28 R. 251:1. R. 
209. 


fctenHonally discharging loaded gun from a short distance, causing injuries, 
which might prove fatal is an offence under S. 307. 29 I. C. 670 ; 16 Cr. L. J. 542. 

H the gun failed to discharge due to the omission of the assailant to cap the 
nipple, the conviction for attempt to murder does not lie. 4 B. H. C. R. 17. A 
shot was med from the house in which accused was residing but it was not aimed 

proved that accused fired the shot, he is not guily. 

, of the accused in firing a shot at a Police Officer was not to 

avray, he is guilty under S. 307,1. P. C. 1931 M. W. N. 
shots from a powerful revolver at point blank range 
at His Excellency the Gov«nor of Bombay. He missed his aim and no injury 
was ^Bsed. Held, he was guilty under S. 807.1928 B. 279 : 34 Bom. L. R. 5U, 

I v; Accused, a soldier, fired 

6t h s pandmother dunng a quarrel and the bullet hit fleshy part causing 

guilty under S. 824 and not under S. 807.1938 L. 


Accused fired his 
struck him on his side. 
Arms Act. 1983 L. 852. 


instol at a canstable who was chasing him. The bullet 
Held, he was guilty under S. 807,1. P, C. and S, 19 (/) 
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' Accused shooting at A but wounding H by mistake is guilty under S, 307, 
having regard to the piovisions of S. 301. 1035 I’esh, 7 t. 

Accused who was drunk fired three shots at a girl. Held guilty under S. 320 
ind not under S. 307. 1937 C. 432. Accused purposelj’’ aimed his gun and wound- 
id another, when gun went off. Conviidion under S. 307-320 is illeg;d. 1937 S. 
InSS Cr. L. J. 487. When a pistol is presented at a range to whieh (he ball 
annot by an possibility earry, il is not .issault. Sre ITalslniry Vol. 9 p. 470 
araS02. A who was pursued as a thief by 11 lired at B and wonnded him iu 
IS right leg. Held, guilty under S. 307 because if death had occurred the ease 
ould have fallen under S. 300 fourthly. 1044 S. 83. 

Illustration 

(i) Three accused A, B and C were absconders in a murder ease. The Police 
eeived information that they were lucling in a cotton field. The Sub-Inspcctor 
oned up the Superintendent of Police who along with a pose of policemen, 
lildars, Lambardars and dozen other per.'-ons surrounded the field. The Supc- 
itendent of Police ordered a tear gass shell to be fired which was accordingly 
me. After a while seven shots were fired by the Police. On hearing these 
lots, the accused fired two shots in succession towards the police party, but 
imediately after, one of them stood up and raised his hands and said, “ \vc will 
irrender, don’t kill us.” On he.aring this the Superintendent of Police said that 
he had any other companion he should also stand up. Two more persons .stood 
p. They were asked to come out of the field with their hands rai'^ed and accord- 
igly they came out and were arre.sted by the Police. On search of the place a gun 
ithbandoliar containing 12 cartridges and two discharged cartridges were found, 
ill the accused were sent up on a charge of murder but B and C were acquitted 
nd A was sentenced to death. The Police then prosecuted B and C under S. 
i07,1. P, C., for attempt to murder the police party and they were sentenced to 
hiee years’ rigorous imprisonmenl. On appeal the following points were urged 
)y the author :—(a) that the distance between the accused and the Police was 
)yer 110 yards and 12 bore-gun recovered from the place where the accused were 
aiding could not produce any fatal result at a distance of more than 70 or 80 
yards. Hence S. 307 does not apply. (6) that the accused fired two shots from 
the cotton field while they were silting. It was argued that a missile fired from 
a firearm has a tendency to continue in straight line. If the barrel of the gun 
was pointed straight towards the body of a Police Officer it could not produce 
fatal result. The cotton stalks were more than six feet high, and the accused 
fired the shots while sitting. It was necessary that there should be some marks 
of the shots on the stalks. Moreover there was 110 yards of cotton field between 
the accused and the Police, hence the shots could never reach them after piercing 
through the cotton stalks. If the barrel of the gun was slanting upward, the 
shots would go in the upward direction and could never hit the Police Officers, 
because an ordinary Police Officer is only 6 feet or so. (c) that it was impossible 
to find out the direction in whieh the gun was fired when a person cannot see the 
smoke of the discharged cartridge especially when shots do not hit any body or 
object and could not be traced, and there was no clue about the wads, (d) that 
it Was impossible to find out as to who fired the shot. 

In this case, tear gass shell was fired and there was so much smoke that a per¬ 
son could not clearly see anything beyond a few feet. The Judge did not fully agree 
with some of the above points as the material on the file was not sufficient, but 
acquitted the accused mainly on the ground that it was not possible to find ou't 
Jxactly as to which of the accused fired the gun in the cotton field. The applica- 
aility of S. 34,1. P, C-, was doubtful as it was possible that A may have fired the 
pm without any pre-arragement or pre-consultation with the other accused. 
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He held that the firing was not done in furtheranco of common intention i 
therefore, acquitted the accused. 

(tt) The following illustration may also be noted 

In this case witness testified to the firing of successive gun shots by the 
accused. 

Counsel (examining a wilufcss): “ Vou say you saw Llic shots fired?” i 
“Yes, Sir.” ’ ' 

Q. *' How near were you to the scene of the affray ?” A. “ When the first 
shot was fired I was about ten feet from the shooter.” 

Q. “ Ten feet. Well now, tell the Court where you were when the second 
shot was fired ?” A, " I didn’t measure the distance.” 

Q. “ Speaking approximately, how far should you say ?” A. “ Well 
approximated to half a mile.” 25 M. L. J. 222. 

This was impossible. 

CHAPTER 63 

In Murder Castes. 

In criminal cases generally and in capital cases p.articularly, so long as your 
case stands well ask but few questions. Never n.sk any question, the answer to 
which if against you may destroy your olient’.s case, unless you know that if the 
answer is unfavourable, you are prepared to destroy his testimony. See Paul 
Brown’s Rules. 

The sound rule is that the counsel should stop with the viclory and should 
not press the question merely to please his client.s or to play to the gallery. It 
has often happened that unnecessary cross-examination on a certain point has 
ended in fatal results. 

(i) A woman was charged with the murder of her child; she was defended 
by a then well-known Advocate. 

The witnesses for the prosecution, although they proved finding the body uf 
the child in the prisoner’s hut, could not establish that the prisoner ever had a 
child, much less the child in question, and there was practically no evidence 
against her. 

But her counsel anxious to make assurance doubly sure, cross-examined 
the last (police) witnes.s, so as to gain the jury’s sympathy with the 
prisoner. He asked : “ You know the prisoner was badly treated by a young 
man ?” 

“ Yes, he broke off the engagement when he heard she was a mother.” 

The damning fact had been brought out by her own counsel, and the prisoner 
was convicted and subsequently hanged. 20 M. L. J. p, 21)1. 

{it) In a case of murder a witness was pressed in the following manner 
with the following result -In this case the question was, to what sex the 
deceased belong ? 

Q. “ Do you mean to say you know the deceased by her clothing ?” A. 
“ Yes, I know every garment she wore.” 

Q. “ But do you mean to say you know the deceased person was the 
woman?” A. "Yes.” 

Q. " How do you know her ?” A. " By ly r features.” 

Sentence: Death. 

^**'*L, pi®ce of cro?s-exftmination was in a case where an alibi was 

set up. The charge was, “murder.” 
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It was alleged that the prisoner had slept, on the night of the murder, in a 
cottage a great many miles away from the scene, and that he was in bed by a 
certian hour. 

The tenant of the cottage with whom the prisoner lodged was called by 
the Crown and said that the prisoner was not at home on the particular night. 

It was considered advisable to break her down in cross-examination, which 
was to this effect 

Q. “ How do you say he did not come home that night ? 

a! “ Because I sat up.” 

Q. “ But might he not have come in and you not have heard him ?” A. 
"He could not.” 

Q. ■' You might have been asleep ?” A. “ I was not asleep.” 

Q. “ How long did you sit up without going to sleep ?” 

A. ” Until four o’ clock in the morning.” 

Q. “ How do you know he did not come in while you were asleep.” A. 
“iJeciUse I looked in bis bedroom to sec if he had been in and his bed had not 
been slept in.” 

There was nothing more to be asked. Counsel for the accused could not 
hdve expected to gain anything by these explanations. 

(Hi) In another case of murder, in which a witness had sworn to the body of 
the deceased by certain work which he had done to the dress in which the body 
was clad, the question was asked ; 

Q. “ Do not all dress-makers sew much alike ?” A. “Yes.” 

Q. “How, then can you say this work is yours ?” 

A. “ Because I know my work from everybody else’s.” 

Referring to this Mr. Harris says 1 often wonder what the fascination 

15 that leads so many counsel to ask a hostile witness. “ How do you know that ?” 
" IVhy do you say that ?” 

" How ?” “ Why ?” “ Wherefore ?” “ What is the reason ?” What is your 
opinion ?” are a nest of snakes for the innocent beginner to lay hold of. Harris’ 
Illustrations in Advocacy, p. 100. 

For further illustrations, see Chapters on “ Gun-firiug,” “ Poisoning,” “ Of, 
Doctor,” “ As to Identilicaiion,” As to Insanity,” “ Of False Witness,” etc. 
For case law See Prem’s Criminal Practice 1947 (4th, Ed). 

CHAPTER 64 

In Poisoning Oases 

In order that counsel should effectively cross-examine a medical witness in a 
poisoning case he should have a tliorough knowledge of the various poisons. He 
ihould particularly know how much would be the fatal dose of a certain poison ; 
wliat would be the duration ami the effect of the poison, and what will be the 
symptoms of the body in ease of death by poison. The following are some of the 
poisons which are usually administered and which form the subject of cross- 
examination in a murder trial. 

(1) Aconite, (2) Arsenic, (3) Atropine, (4) Carbolic acid or phenol, (5) Castor 
oil, (ti) Cocaine, (7) Dhatura, ^3) Hydrochloric Acid, (9) Mercury, (10) Nicotine, 
(11) Nitric Acid, (12) Opium, (13) Phosphorus, (14) Prussic Acid, (15) Santonine, 
(16) Strychnine, (17) bulphurie Acid. 

The fatal dose, duration and symptoms and test of the poison are set forth 

16 detail in Prem’s Criminal Practice under the heading (Poison). 
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Medi'jalJurisprudence by Taylor and Criminal Investigation by Dr Ha- 
Gross should also be consulted on the point. ’ 

A lawyer will be treading on a very risky ground if he takes up the cross- 
examination of a medical witness without acquainliug himself fully with the 
properties and tests of the above-mentioned poisons. 

L'uri by PoisonsCausing hurl by poison is pmiisliable under Sectionals 
1. 1\ C. The following cases will be found usefulOne 13 was found by Police 
wandering about in a peculiar condition with C and R. He had some monev 
and went to sleep. The money was missing, lie showed signs of Dhatura poisoc- 
ing and some money was found with R. R gave some drugged paw to other 
companions. Held, that on this circumstaulial eviilcncc R could not be convicted 
of administering Dhatuta. 1928 L. 687 : 77 1. C. 981 : 25 Cr. L. J. 517. 

Accused mixed milk bush juice in Jiis toddy pots, knowing that if drunk by 
a pcrso'i it would cause injury, with the intcutinn nf delccling an unknown thief 
who always stole his toudy. The toddy was drunk by some soldiers who purchas¬ 
ed it from some unknown soldiers. Held, he was nuiltv under S. 3118. 5 B. H 
C. (Cr. L'.j 50. 

Accused a youth of 21 years administered poison to his brolher and his family, 
under tiie iusligalioii of a person who absconded. They were all saved. The 
High C(mit considering the possibility lhat accused ni iy after discipline beceme 
a tit to be a safe member of the society convicted him under S. 823. 1931 P. 
346 : 134 1. C. 639 : 32 Cr. L. J. 1228. 

Mrirder by Poison.—A number of murders arc committed by administering 
poisons by the accused. The majority of cases in India are those in which a 
wife administers arsenic or D/iafara to her husband at the iinstance of her para¬ 
mour. The yictuu takes the poisoned cup from the hand of his wife whom he 
loves as if it is nectar, but the treacherous wife plays him false and proves a devil 
in the form of a womon. Sometimes poisoned food is taken by some guest of the 
husband. The evidence connecting the accused with the crime is sometimes 
f.ot conclusive, as there is always a possibility of some body else having mixed 
the poison in the food, and the person administering the poison may be only 
dupa in the hand of a clever person. The following cases will explain this 
point. Accused prepared sweets containing poison with the intention of giving 
it to her husband, who ate it along with others. One of the guests died in con¬ 
sequence of it. Held, she was guilty of murder. 39 A. 161, 22 M. L J. 333, 45 
A. 557. ’ 


daughter gave birth to a child and her mother only attended her. The 
infant soon after died of poisoning. Held, both would be presumed to have 
administered it and the tact that they took no step to save the life of the infant 
is evidence of intention. 43 P. W. R. 19io Cr 

_ hen the poison was administered by the nceused as a drug which would 
bring tne deceased under her control and that she did not know it was poison, she 
was not guilty. 14 Cr. L. J. 586 ; 211. C. 378. 

The Civil Surgeon was unable to say what poison was administered and there 

as to what poison was administered, accused was 
not guilty. 8o I. C. 817 : 26 Cr. L. J. 593; 1928 L. 325. 

In a case of poisoning the evidence should be complete as to the history 
ef articles containing poison and it should be shown that they were kept 


Where needed was proved to have put some powder in the food, which was 
found by Chemical Examiner to contain poison, but there was no evidence of the 
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I quantity of poison found in the food or the probable elTcct on uiiy one who might 
' have eaten it. Held, that the accused could not be held to have intended to 
cause anything more than hurl, lie was guilty of altcmiit lo commit an offence 
under S. 828. 5L. B. H. 79. 

Accused gave poisoned rice water to an old woman who drank part 
o! it herself and gave the other part to a girl who died of poisoning. 
Held, he was guilty of murder. (IStW) 12 W. R. (Cr, L.) 2, A. KJl, 22 M, L. 
J.833, 27 Cr.L. J. 1400. 

On a charge of murdering his mistress the otily evidence led was that 
tiro pieces of ropes stained with blood and lo which were adhering human 
biir and also bajra cakes containing arsenic were found but there was no 
evidence that she was poisoned. Held, he was not guitly. CG I. C. 422 : 23 Cr. 

L J, 278. 

A violent presumption arises when a man dies of poison in his own 
iouse surrounded by his own family and after eating food prepared by 
ids wife and no explanation is coming forth from the occupants of the house 
as to what happened and when an attempt is made to hide the corpse 
and there is persistent lying in an attempt to account for his absence, 
and presumption become certainty, 97 I. C. 44 : 192G A. 737 ; 27 Cr. L. J. 1068 : 
19 A, 57. 

Accused who was greatly displeased with the wife of his brother came 
to get her child from her. He took the child but was over persuaded by 
others to let the child remain. He gave the child some sweets, who died 
of poison. Held, he was guilty of murder. 1929 0, 516 :119 I. C. 870 :30 Cr. 
h. J. Ills, 

Mere evidence that deceased drank milk offered by accused and died soon 
after exhibiting symptoms of poisoning is insufficient for conviction. 25 P. W, R. 
1911Cr.:24lP. L. R. 1911. 

Accused gave aconite to a girl to administer it to her husband, in order to 
gain his love. She gave it in food to her husband, and father in-law, and the latter 
died. Held, that accused was guilty under Ss, 802—115 though not under 
Ss. 302—109, I. P. C. 1931 C. 757 : 134 I. C, 896 : 83 Cr. L. J. 79 : 59 C. 
1228. 

Accused contracted illicit intimacy with another and became pregnant. She 
was alone at the time of birth and had every motive to do away with the child. 
She admitted, she had opium four days before the occurrence. The death 
of child was due to opium. Held, that the only inference was that 
accused administered opium and committed murder. 1982 L. 279 : 1871, C. 
259. 

In a case of poisoning, death from poison and administration of poison by 
accused should be proved. 1984 0. 62 :148 I. C. COO, 

In a case of poisoning by wife, voluntary confession though retracted 
along with recovery of various articles stained with poison in his house and 
discovery of poison in viscera and vomits is sufficient corroboration. 1934 L. 
lo (2); 15 L. 310. 

In case of murder by poison three things are to be proved; fiistly, did the 
deceased die of poison in question; secondly, had the accused got the poison 
in question ; and thirdly, had the accused opportunity to administer the poison 
to deceased. The question of motive is of subsidiary importance. 1933 A. 394 ; 

84 Cr. L. J. 754. 

Evidence that accused poisoned other persons with Dhatura before 
or after the act charged is admissible to show that the act was inten* 



S58 CROSS-EXAMINATION 

tional and not accidental. 32 P. L. R. 1911, 1923 N. 248 ; 24 Cr. L. J, 
566. 

Where no motive is proved, though the conduct of accused is suspicious and 
the evidence of poison vendor is not covincing, the circumstantial evidence is not 
sufi&cient. 1986 P. 486:164 I. C. 1079, For other cases See Prem’s Criminal 
Practice 1947. 

Arsenic Poison.—Arsenic poisoning is very common therefore full discussion 
on the subject nejessary. 

Fatal dose. —The fatal dose in an adult may be assigned at from two to three 
grains. Taylor’s Med. Jur., 1928, Vol. II, p. 492. 

Durations. —The average time at which death takes place is twentyfoui 
hours; but the poison may destroy life within a much shorter period. There are 
many authentic cases reported in which death has occurred in from three to six 
hours. Ibid, p. 493. 

Symptoms. —In an acute case of arsenical poisoning by the mouth of indivi¬ 
dual usually first experiences faintness, depression, nausea, and sickness, with an 
intense burning pain in the region of the stomach, increased by pressure. The 
pain in the abdomen becomes more and more severe; and there is violent 
vomitling of brown turbid matter, mixed with mucus and sometimes streaked 
with blood. These symptoms are followed by purging which is more or less 
violent. The colour of the vomited matters may be blue or black when coloured 
arsenic has been taken, or the admixture of bile may render them of a deep green, 
The pulse is small, frequent, and irregular, sometimes wholly imperceptible. 
This IS almost constant and is probably due to the direct action of the poison on 
the heart muscle. The skin is cold and clammy in the stage of collapse, at other 
times it is hot. The respiration is painful from the tender state of the stomach. 
There is great restlessness, but before death stupor may supervene, with paraly¬ 
sis, tetanic convulsions, or spasms in the muscles of the extremities. 16id, p. 495. 
See Criminal Investigation by Dr, Hans Gross, 1934, p. 442. 

Use o/.—Arsenic is largely used as an antidote to fevers of all kinds, as an 
aporodisiac in cases of rheumatism, gout, and syphilis, and externally for skin 
diseases such as itch and eczema. It is also employed for many industrial 
purposes, as curing skins and gold-working; and preserving roofs, floors, and 
walls of buildings from the ravages of vermin and particularly white ants. See 
Criminal Investigation by Dr. Hans Gross, 1934, p. 442. Taylor’s Med. Jur., 
1928, Vol. II, p. 923. 

The following cases will ilustrate the criminal liability of the person admini*- 
tering the arsenic:— 

Accused gave arsenic poison intending to cause death but through some 
cause or other, the person to whom it was administered recovered. Held, he was 
guilty under S. 897 (Attempt to murder) and S. 828, 1. P. C. 22 Cr. L. J. 194; 60 
1 . C. 50. A wife administered arsenic in Halva to her husband believing it 
to be a charmed thing, to induce him to divorce her. There was evidence to 
show that she did not know that it contained arsenic. Held, she was not guilty. 
1922 L. 53 : 4 L. L. J. 445. When it is not certain whether wife or some body 
else gave arsenic to the deceased, the mere fact that particles of arsenic were 
found ou some utensils is not sufficient to convict the wife. 1923 L. 537 : 77 I. 
C. 600: 23 Cr. L. J. 424. Accused administered arsenic to a boy of 9 years with 
the object of preventing the father of the boy from appearing as witness against 
him in Criminal case, but in such a qumtity that the boy died in the course of 3 
days, it was held, that he was guilty of murder, though his intention might not 
have been to cause death. 40 A. 360, 28 Bom, L. R. 1003. 
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The accused sent sweetmeats poisoned with arsenic to A with the intention 
of causing her death, but A, B and C partook of it and they all became seriously 
ill but recovered. Held, he was guilty of attempting to murder B and C as well. 
3L L. J. 191. 

Wife administering arsenic to her husband in milk is guilty of murder. 
1980 0. 502:128 I. C. 282. In cases of arsenic poisoning mere examination of the 
vomit or nightsoil is totally insufficient and it is extremely dangerous to rely 
upon some traces of arsenic found in either of these two things. The proper 
examination consists in the careful examination of viscera of body. 1930 A. 
582: 125 1. C. 585 : 31 Cr. L. J. 862. 

Where the evidence that accused had arsenic or gave anything to eat to the 
deceased is not given, the conviction for murder is bad. 82 I C. 888 :17 Cr. 
L. J. 102. 

It must be proved that the deceased died of arsenic poisoning and that 
accused administered arsenic. Evidence of post mortem Doctor that from appear* 
snce of stomach and intestine his opinion was that death was due to arsenic is not 
suflScient. 1983 A. 837 : 1461. C. 1089. 

Dhatura Poision:— Dhatura is more commonly administered for poisoning 
than any other. As to whether Dhatura poisoning amounts to an offence under 
S, 828 or 307 or 302, I. P. C., the following cases may be noted :— 

Administerinff Dhatura to cause a young girl to fall in love with accused is an 
offence under S. 828 if delirium is caused, with the possible risk of falling into 
coma. 46 A. 77: 1924 A. 215 : 21 A. L. J. 844. 

Where for a purpose of facilitating robbery Dhatura was administered to 
certain travellers, one of whom died. Held, that the offence with regard to the 
person who died fell under S. 325 and with regard to other under S. 828, 1. P. C. 
80 A. 568, 28 P. R. 1881 Cr. 

Where accused administered Dhatura to a person to facilitate robbery and he 
died, the accused was guilty under S. 302. 31 A. 148, 40 A. 360, 45 A. 557, 28 
Bom. L R. 1003,19 P. R. 1916 Cr. See 19 P. R. 1919 Cr. 

Accused boy of 16 years fell in love with a girl of 13 years of age, persuaded 
another young boy to give her sweetmeat to eat, which he believed to act as a 
love philtre. There was no intention to cause hurt to any person. The persons 
who partook of the sweets showed symptoms of Dhatura poisoning. Held, he 
was guilty under S. 823,1. P. C. 46 A. 77 : 26 Cr. L. J. 413. 

Where the intention of the accused was primarily to stupify the victim by 
Dhatura and then rob him but poisoning was fatal. Held, he was guilty of murder. 
1927 A. 104: 98 I. C. 712: 27 Cr. L. J, 1400, 28 Bom. L. R. 1003, 31 A. 148, 45 
A. 557, 32 P. L. R. 1911. See 19 P. R. 1919 Cr. and 80 A. 568. 

A young woman administered Dhatura to three members of her family 
who ultimately recovered. Held, she was guilty of attempt to murder. 20 A. 
148, 68 I. C. 50. 

Where a large quantity of Dhatura is administered, the offender shall be 
intended to cause the death of the victim for the successful termination of the 
crime. 55 I. C. 479: 21 Cr. L J. 319 : 3 P. W. R. 1920 Cr. 

Accused administered in shtfrSaf to a boy of 10 years of age, in 

Older that his mother would bring him for treatment and they would be under 
liis influence. The boy died after three days. Held, he was guilty of murder, 
•lat death sentence should not be passed. 1930 L. 90: 120 I. C. 534: 31 Cr. 

L J. 140. 

Symptoms of. —The mast distinctive external symptoms of Dhatura poisoning 
[«re giddiness, foUowed by drows'ne:.s and muttering delirium, pickirg at imagi- 
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nary objects, sometimes wild and excited behaviour, but always wide dilation of 
the pupils of the eye, while internally the brain is congested, and so also frequently 
are the lining of the mucous membrance of the stomach and intestines. Criminal 
Investigation by Dr, Ilans Gross, 1934, p. 443. 

Use of. — Dhatura, the poison of the thugs, is still used mainly to facilitate 
robbery, and^ that chiefly in the western districts of India, where traditions, 
even memories of these daring depredators still exist. It has been pointed 
out that as Dkalura is popularly supposed not to bo poisonous to death, the 
fatal result is due to the overdose necessary to put the robber on the safe side. 
Ibid, p. 443. * 

Accused administered, Dhatura poison to A and B who died. Next 
day he gave the poison to D who died. The facts against A and B are 
relevant to a case of murder of D, as forming incidents in a series of similar 
transactions occurring about the same time and tending to show system and 
intention 32 P. L. R. 1911 : 12 Cr. L. J. 12.5. 

Where accused is charged with murder, for having administered Dkatm 
to the deceased, the evidence of certain boys that he had previously offered 
sweets to boys and that one of the boys wa.s afterwards robbed of ornaments, 
when affected with the symptoms of Dhatura poisoning, is admissible. 
7S 1. Cl 262. 

The fact that the deceased offered sweetmeats to other boys and poisoned 
one of them with Dhatura, is not evidence that he administered poisoned 
sweetmeats to the deceased. 1923 N. 248 : 24 Cr. L. J. S6C: 73 C. 262, 
For other cases See Prem’s Criminal Practice 1947 

^ Attempt to murder by poison:—When the quantity of poison is not known, 

it cannot be said that the^ accused intended to cause more than hurt. 8 I. C. 
721. A young widow administered Dhatura to the members of her family 
m order to elope with her paramour. They were all saved by the doctor. 
Held, she was guilty under S. 307. 20 A. 143, 60 I. C, 60. Asking a doctor 
to supply medicine for poisoning a person is not an attempt to murder. 24 P. R* 
1882 Cr_. Accused attempted to poison A, but A shared the poisoned 
sweet with B who also suffered from poison He was guilty of attempting 
to murder B also. 1921 L. 108=22 Cr. L. J. 194. For other cases See Prem’s 
Criminal Practice 1947 (4th Ed). 


Illustrations. 

® cross-examination is found in the report of the 
tKa tRe Old Bailey for poisoning of one Cook by strychnine. 

^as tetanus, and called 
symptoms were of tetanic: 
wa 9 delicate constitution, had a sore resulting from disease, 

® constitution and temperament 
of oausing idiopathic tetanus. 

Cookbura the doctor was forced to admit that he 
fit delicate, and had not learned that 

^ condition after death. He was made to 

S *i® deceased had ever had any such disease or soie 

as referred to in h!s direct testimony; he also admitted there was no ground 

Sh w^h° rt! then incisively inquiredNov, 

Inw constitution gone, the disease gone, W sore gone, the 

tetlus Sf grounds have you for saying that there was idiopathic 

tetanus . The unhappy physician squirmed, hedged and took refuge in 
several general assertions, which were however completely demolished by his 
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relentless inquisitor, while the effect of the testimony was entirely overthrown 
by the superior knowledge of poisons displayed by the lawyer who conducted 
the cross-examination. See 14 Cr. L. J. 20-21 (Jour). 

(ii) In the famous Crippen trial which was a case of hyoscin poisoning, 
the remains of the murdered woman which had been horribly mutiliated were 
found beneath the floor as a “ mass of flesh ” several days after the crime. 
The medical evidence was most sensational and “ eight eminent doctors and 
surgeons wrangled with counsel over hardly recognisable pieces of flesh, which 
were handed about the Court in a soup plate; and discussed the process of 
putification and the possibility of alkaloids, found in the body, being due to 
that process and not to hyoscin.” The pnoerties of hyoscin were then known 
to very few men. It is a deadly poisou and even so small a dose as one-fortieth 
of a grain has been known to produce severe symptoms. In Palmer's case, 
the question was whether Cook died of traumatic tetanus or from tetanus 
produced by strychnine poisoning. Sir Alexander Cockburn who led for 
the Crown was faced with a most difficult task and exhibited a wonderful 
knowledge of the properties of strychnine. The difficulty was enhanced by the 
fact that no trace of strychnine was revealed by the post mortem examination. 
It was a case of “Who shall decide when doctors disagree,” Sir Alex mder 
Cockbum’s theory was that strychnia was administered in an almost impercep¬ 
tible dose and his presentation of the scientific facts and cross-exirainatioa 
of medical witness for the defence was a performance rarely met. 

{Hi) Dr. Bnchanan was charged with the offence of having poisoned 
his wife—a woman considerably older than himself, and who had made a will 
in his favour—with morphine, and with atropine, each drug being used in such 
proportion as to effectually obliterate the group of symptoms attending death 
when resulting from the use of either drug alone. , 

At Buchanan’s trial the district attorney found himself in the extremely 
awkward position of trying to persuade a jury to decide that Mrs. Buchanan’s 
death was, beyond all reasonable doubt, the result of an overdose of morphine 
mixed with atropine administered by her husband, although a respectable 
physician, who had attended her at the death-bed, had given it as his opinion 
that she died from natural causes and had himself made out a death certificate 
in which he attributed her death to apoplexy. It was only fair to the 
prisoner that he should be given the benefit of the testimony of this physician. 
The district attorney, therefore, called the doctor to the witness-stand and 
questioned him concerning the symptoms he had observed during his treatment 
of Mrs. Buchanan just prior to her death, and developed the fact that the 
doctor had made out a death certificate in which he had certified that in his 
opinion apoplexy was the sole cause of death. The doctor was then turned 
over to the lawyers for the defence for cross-examination. In such a case 
one would suppose that no quetions are necessary in cross-examination. 
But the counsel for the defence put this most irrelevant and dangerous question 
to the witness. “ Now Doctor you have told us what this lady’s symptoms 
were, you have told us what you then believed was the cause of her death, 

I now ask you, has anything transpired since Mrs. Buchanan’s death which 
would lead to change your opinion as it is expressed in this paper ?” 

The doctor having heard the question read a second time, paused for a 
moment, and then straightening himself in his chair turned to the cross- 
examiner and said, “ I 'W'ish to ask you a question. Has the report of the 
chemist telling of his discovery of atropine in the contents of this woman’s 
stomach been offered in evidence yet?” The Court answered, “It has 
not.” 
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“One more question,” said the doctor, “Has the report of tliP 
pathologist yet been received in evidence ?” The Court replied, “No ” 

chair, “I can answer youi 
question Iruthfully, that, as yet, in the absence of the patliological renort 
and in the absence of the cheinicul report I know of no I gal evidence 
ficate”^ ” cause in'* to alter tlie opinion expressed in the death certi- 

(^) In this case a young woman of somewhat piepossessing appearance 
was charged with poisoning her husband. They were people in a humble 
class of life, and it was suggested that she had committed the act to 
obtain possession of money from a burial fund, and also that she was on 
terms 01 improper intimacy with a young man in the neighbourhood. A 
minute quantity of arsenic was discovered in the bodv of the deceased 
which in the defence, was accounted for by the suggestion that poison 
had been used carelessly for the destruction of rats. The Judge. Mr. Baron 

not unfavourably to the prisoner dwelling pointedly 
^on the sinall quantity of arsenic found in the body, and the jurv 
hesitation acquitted her. Dr. Taylor, the Professor of 
on/i + experienced witness, had proved the presence of arsenic, 

ana, to the great disappointment of the solicitor, who desir.d a severe 
CTOss-exammation, counsel for accused did not .isk him a singlt' question. 

'W'lo aft"!’ !'e had 

before the verdict was pronounced, remarked to him 
Ta-Jinr e amount of arsenic found; uoon which 

',rpj iif X •!. hten asked the question, he should have 

a verv lorfi* * indicated under the circumstances detailed in evidence, that 
volSw 1^15“ The Professor had learned never to 

the neeesBOTO *h® for the prosccution had omitted to put 

bv ac-tHenfo^ question. Mr. Baron Parke, hav'ug learned the circumstance 

isayrod “o.t/eel warranted in using the information and this 

IS a good lesson in the art of silent cross-examination. 

a following is another instance of crosp-pxamination of 

of NeJ Yorr wf by Gerritt A. Forbes 

He wfl<! d*.fLd^^° afterwards became a Justice of the Supreme Court, 
bv T 5 oi<jor iTifT mv?® ^oman charged with having murdered her mother 
and^it w-i,.! deceased died from natural causes 

condition of th^ . o ®how that the pos< mortem examination had revealed a 
determine with ^^ich made it impossible for any physician to 

conducted tht The doctor who had 

arsenical Doi<!nn ^ v testified that in his opinion death was caused by 

condition^of the ,°J[bes drew out from him on cross-examination the general 
mmwlnt id^. » by the autopsy, and then asked if a 

lightning end if hi? d k^?”® ^ thunder-storm, and that tree was struck by 
fluid up?n it^aL^Si^tS°*^yj"n afterwards found with marks of the electric 

to ‘wed'^r*'' daeger through 

opinion would h*. showed the presence of poison, what, in your 

for notwithstanding the 'ieatb. This line of defence proved successful, 
both opportunity and motive presented by the prosecution, showing 

L.J .21 ^ and motive, the jury rendered a verdict of acquittal. 14 Cr. 

(»’•) In the year 1878 the Mabaraia of x • ^ i. „f 

attempting to poison the Reside^^ Baroda was tried on a charge of 

conducted by Sergeant Ballantine One nf^bayre. The defence \7as 
Puiith, the Secretary of the Mahanda examined was Damodu 

aja. It vfas suggested on behalf of the 
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Gaekwar’s Counsel that the witness Danaodar Punth was the author of the 
attempt to poison. The testimony of Damodar Punth was mainly directed lo 
two important matters, viz., the proof of the purchase of arsenic and diamonds 
in particular quarters and that under directions from the Mahar.ija the 
packets containing the same were to Salim to be handed over to Rowji. 

His deposition being to the effect that the Maharaja ordered him lo buy 
packets of arsenic and diamond dust which were given to Salim io be 
Muveyed to jiowji—that he made a confession on being promised a pirdon 
by Sir L. Pelly. He explained the manner in which the Gaekwar’s private 
accounts were kept and traced payment made to Ihc Maharaja confidential 
servants, Ye") mantra 0 and Salim for residency servants. He stated that after 
the attempt lo poison hud been discovered, he by the Mahar.ija s order,^ bad a 
false entry made in the accounts to cenceal the purchase of diamon'i clast. 
Other entries of payments made to Salim were oblilerjitcd or falsified, 

Cro's-exaniined by Mr. Serjeant Ballantine—Just a question or two auout 
these accounts: I understand you to say that the accounts Vrhich you havj 
spoken of w're all fictitious—Ih it the accounts that have been put in were 
dll fictitious ? A. Not all the accounts. 

Q. The greater part of them ? A. Such portions of them as were made 
up for the purpose. 

Q. And, as j ou say, these falsifications were made by the directions of 
the Maharaja ? 

A. Yes, by the directions of the Maharaja. 

Q. Given to you from time to time, or generally—had you a general 
authority to falsify the accounts, or only receive the authority from iitiie 
to time ? A. As there was occasion from time to time, I used lo ask and I.e 
used to sav. (interpreter—Ihat is, give instructions). 

Q. You used to ask permission to falsify them ? . , , 

A. Yes, as tliere was occasion. The Maharaja knew the occasion for vliit 
the money was to be paid, and he used to tell me. 

Q. And you asked his permission, and he gave it ? A, ^ es. 

Q. But if these accounts had been investigated, had you any moans uf 
showing that you had any authority from the Maharaja ? 

A. What more need I show ? Everything I did was under the orders 
of the Maharaja. 

Q. So you say. What 1 want to kuow is—supposing the Ivlaliaraj.., 
for instance, had charged you with robbing him, and altering the accounts lor 
the purpose of that robbery, had you any means of showing that you had ms 
authority for what you had done ? A. The receipt and the entries are iii tour 
books, and there is the man who received the money and tne man who 
paid it. 

Q. Had you any means of sho\siag that you had the autnority of the 
Maharaja, is what 1 want to know, except your own assertion . A. i a no 
other authority, only the order. 

Q. That is not quite the answer, Had you any means, 
assertion, to show that the Maharaja had given you these orders. A. Joy sue i 
orders of the Maharaja lakhs of rupees have been expended during tne las., tour 
years. 

Q. Yes, by such orders of the Maharaja lakhs of rupees have been expended 
during the last four years, and accounts falsified ? A. Where there was occasion, 
they might have been done or made. 
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Q. And you were the man who did it ? 

A. The Maharaja told me, and 1 caused the karJcoon to do it. 

Q. Now, what I ask you is this—and reflect before you answer—supposing 
you hnd been charged by the Maharaja, or anybody else, with cheating and rob¬ 
bery, had you any means whatever of proving that you had the Maharaja’s 
authority for what you did ? 

A. The papers themselves contained the means. 

Q. Nothing but the papers ? 

A. And there are receipts endorsed thereon, 

Q. Have you a single written word of the Maharaja justifying you in what 
you have done ? A. Unless with the Furnese there is no writing. (Interpreter— 
Furnese literally means “ secretary.”) 

Q. What I want to know is can you produce a single letter in 
the handwriting of the Maharaja justifying your falsification of the 
books ? 


it is 


A, I have none in the Maharaja’s handwriting. 

Interpreter. He adds something. 

Serjeant Ballentine. If he adds something, you had better let us hear what 


Witness. But there are papers signed by the third wife of the Maharaja, 
Luxmeebaee. 

Q. But not a signature of his; you have no signature of his ? 

fo sign under the orders of the Maharaja, and there are seals 

attacned. 

Q. Have you any signature of his ? 

A. During the four years, the Maharaja never signed any paper belonging 
to my department. ^ ^ f f s s 

t j ^ I'O Allowed is how you were to defend yourself if yoa 

had been chaiged with robbery upon the foundation of those false accounts ad- 
mittedly m your own handwriting ? 

(^^Je'Preter-entries) at five places, and I could have 
easily made my defence from them. 

Q. Are there any entries in the handwriting of the Maharaja ? 

Q. Have you got his signature ? A. Yes. 

Q. Then you can produce it. 

A, H you ,eud for it, ft »ffl come, it Uuuder ottchmeut. 

MMeWt'Sae waTlTtalmtim tJtaTKti’rate' * ’’“I 

Whom ? Who was to investigate ? your accounts any time ? A. By 

my accountsTdfoTthe ^tachmSt!^“^ Maharaja to examine 

™ .0 bo mado. The papom ouor wbie^ ink’'^tooaT.M"hZ"^ 


A.’ ^y WmldToX'"" ’ 
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Q. What was your salary ? 

A. My pay was Rs. 200 and my brother’s Rs. 400 per month. 

Q. Well, now, I just want to learn something about the way in which your 
confession was given. You were given into custody upon the same day as the 
Maharaja ? 

A, Yes on the same day, in the evening. 

Q. You had known, I suppose, of Rowjee and Nursoo and other having 
been examined by Mr. Souter ? 

A. I used to hear the report. 

Q. And I suppose you took some interest in it ? A. If I got any informa¬ 
tion, I used to communicate it to the Maharaja. 

Q. Well, I suppose you took some personal interest in it. Did you 
not? 

A. Why should I have a personal interest ? Why should they allow me to 
come here ? 

Q. I will tell you at once why you should have some personal interest. You 
had been a party assisting in the attempted murder ? 

A. Yes, I did assist. 

Q. Then it occurs to me that that would give you some little interest in the 
enquiry ? 

A. Yes, of course, with a view to save the Maharaja and to save 
myself. 

Q. Principally to save the Maharaja, and a little for yourself ? 

A. Yes, now, as there is an attachment I must be saved. 

Q. Then taking some interest for the sake of the Maharaja, and a little for 
yourself, did you find out what Rowjee and other witnesses had said ? A. I used 
to hear a report directly from the town, while Salim was at large he used to 
tell. 

Q. And then you heard that a bottle had been mentioned by Rowjee ? A. 
I was in confinement. I could not hear. 

Q. No, no, but I am talking of when you were out of confine¬ 
ment. Rowjee was examined when you were out of confinement, you 
know ? 

A. No, I did not hear. 

Q. Do you mean that you did not hear that he had said that a bottle had 
been given to him ? Now take care. 

A. Nobody gave me information. (Interpreter—That is, this informa¬ 
tion). 

Q. Nobody told you about a bottle ? 

A. Nobody told me about a bottle. 

Q. Did you hear about the powders being put into Colonel Phayre’s glass ? 
A. Yes. 

Q. Did you that it was said to be arsenic ? A. Yes. 

Q. And diamond dust ? A. Yes. 

Q. And heard that Rowjee had admitted that he had attempted to murder 
Colonel Phayre ? 

A. Yes, I had heard of it, and mentioned it to the Maharaja. 

q! How came it, as you were a party to his attempted murder, and knew 
that Rowjee and others were in custody, that you did not destroy all the papers 
that had a bearing upon the subject ? 



866 


C ROSS-EX AMINATION 


A. What papers were there relating to the matter ? 

Q. I don’t wonder at your asking. You know you have told us that several 
papers related to the matter ? 

A. You mean the papers referred to in my deposition ? 

Q. Can you have any doubt that I mean them ? 

A. I must understand properly. If there was papers at one place, they 
could have been destroyed, but they were in five places, and therefore they 
could not be destroyed. 

Q. Now, just attend to me. If your story is true, you know that those 
papers were in connection with your own acts to procure the poison which was 
used, then why did you not destroy them ? 

A, All the papers except two, refer to bribes—only two refer to that 
matter. 


Q. But did you not know also that there was an enquiry about the bribes ? 
A. I did not know of it then, 

Q, Will you swear that you did not know of it during the time the enquiry 
was going on before Mr. Souter? A. Yes, I can swear I was not in his service, 
nor had he given me any information. 

Q, Why, when you knew enquiries were going on in relation to the conduct 
of the Gaekwar, did you not destroy these papers ? You had them in your 
possession ? 

A. All papers could not be destroyed ; if they were at one place they could 
be. The paper of the jwuMriiAflna—the jewel department—was only one, That 
was caused to be torn up, 

Q. What was there to prevent your destroying everyone of the papers that 
were produced to-day ? 

A. -There was this objection—in the book of the Jamadiir, or treasurer, the 
money paid is stated. There is a rozmel, a general day-book, and usually, thirdly, 
there is a memorandum, and there is a receipt endorsed upon it, and after 
the IomtubX now shown is prepared, and after that the monthly statement is pre¬ 
pared, and they are stitched up, and the sheets are stitched up ; so to destroy so 
many papers at so many places would be a difficult job. If the money was given 
m one amount the papers would have been destroyed. 

have those documents, the whole of them, that have been 
produced by this witiip. I won’t disturb them at all in point of fact. (Handed 

to mm) I see that all these documents are upon separate sheets, not bound 
up in a book ? r r » 


A, The Memoranda are on separate pieces of paper. 

^your destroying every¬ 
one of these papers if you chose to do so ? 

V money was paid in one amount or at one time there would have 

been no objection to destroy them. 

Q. I will have an answer to my question—what was there to prevent you 

produced in Confirmation 

of yom guilt and that of the Maharaja? A. There was no convenience to des- 
troy the papers at so many places. ivcinci«.c 

Q. What do you mean by no convenience ? 

A. There was no help, they could not be torn 
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President —Are you right in using the word “ convenience ”? 

Interpreter—“ Saved ” is the word used. Sir Dinkur Hao will know it. 

President—Sir Richard Meade says it means “ opportunity.” 

Interpreter —It is a common word. 

Serjeant Ballantine—“ Opportunity ” and “ convenience ” mean totally 
different things. 

President—Quite different things. Sir Dinkur Rao says that it means rather 
opportunity. Far what we should call “opportunity” we should not say 
" convenience.” 

Serjeant Ballantine.—I don’t think, as I follow this out, that the fine mean¬ 
ing of the word be important; but still it has a very different meaning, and it 
may make a very important difference. 

The Interpreter refers to the word “saved” in the dictionary, wherein 
the word defined as “ an interval, leisure, or convenience ; a brief intermission, a 
present occupation, a vacant or spare moment.” 

Q. Serjeant Ballantine.—Probably that definition would apply to either, but 
it would seem to be the idiom rather to mean “ opportunity ” here than 
" convenience.” 

Now I was just asking you that little question which I daresay, under all 
the circumstances, you can answer me—what do they do with people in this 
country who are found guilty of poisoning others ? 

A. What do they do ?—they are punished. 

Q. I suppose so, but what do they do with them ? Do they hang them as 
they do in our country ? A. Whatever punishment they may give, but I have 
not seen the law. 

0,. You have not looked into the law upon the subject, but have you no 
notion ? A. Yes, I have a notion. 

Q. I should have thought that you had some interest in the question. Just 
tell me what do they do ? 

A. Whatever the Judges think proper, they do. What can I say ? 

Q. But do they sometimes hang them ? 

A. Not at Baroda. I have not seen. 

Q. You have not seen it, but still you know your neck might be in some 
risk, and therefore I ask you the question ? A. Is my neck in risk— ? 

Q. It was in risk; it is all right now. Now why did you not give me an 
intelligible reason for your not destroying papers which might have been the 
means of losing you your life, if found ? A. I have given the reason. 

Q. Then you shall repeat it? A. Such papers were at many places, 
therefore there was no convenience to destroy them. 

Q. They were all under your control, sir ? A. Yes, they were. 

Q. And you could get at them all ? A. I used to send for them whenever 
the Maharaja sent for information. 

Q. Never mind the Maharaja. Was there anything to prevent your getting 
hold of them if you wanted them ? A. They were with me. 

Q. What objection was there ? A. They were in my charge. 

Q Then, being m your charge, and knowing that they would implicate you 
in a charge of attempted murder why did you not destroy them ? A. At that 
time I was not aware that there would be an attachment, and that this time will 
come (Iaterpreter-*‘That be would be put in this position.”) 
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Q. That is the only reason you can give ? A. Yes, no other reason, 

Q. Well, now, will you be kind enough to answer this question ? If you 
did not contemplate that this time would come, and that was the person why you 
did not destroy the papem, why did you obliterate any part of them ? A. The 
ink was poured because there were no pariculars of the goods, 

Q. To hide something ? A. Yes. 

Q. Connected with Salim ? A. Yes. 

Q, And connected with these transactions ? A. Yes, to conceal. 

Q. Then, why, if you thought it worth while to obliterate a part, did you 
not destroy the whole ? A. I had orders to give and I had told karkoon to do 
as he could conveniently. 

Q. Well, I will just now ask you a question which will summarise this 
branch. Are you quite sure that you have not invented the whole story of these 
papers for the purpose of accusing the Maharaja ? 

A. With a view that the Maharaja may not be accused and this proof 
might not be found, this thing was resorted to. 

President (to Interpreter).—I don’t think you put the question properly. I 
think you are rather too hasty. 

Serjeant Ballantine (to Interpreter).—Just follow me. It may be my fault. 
I am too quick. Just put this plainly to the witness. Will he swear that he has 
not invented the whole story of these documents for the purpose of accusing the 
Maharaja of being connected with this poisoning ? 

Witness.—Not with a view to accuse the Maharaja. 

Sir Dinkur Rao—The papers, as they were, were not sufficient to bring any 
accusation against the Maharaja, but by pouring ink upon them an accusation is 
brought. 

Witness. Because the Maharaja told me to obliterate, I poured ink. The 
Maharaja said “ Employ any means and make the arrangement.” 

Serjeant Ballantine—Now, you know—just to follow the Commissioner’s 
view—did it not occur to you that the very mode by which attention would be 
attracted to these documents would be these great splotches of ink that you 
poured upon them ? 

A. Not at that time, it did not occur. 

Q, It does occur to you now ? 

Serjeant Ballantine. Perhaps your Lordship will allow me to hand these 
documents up. 

President. Not at present. 

Serjeant Ballantine. Well now, just a question or two further—did not you 
think it was rather a foolish thing to do, put all those splotches of ink on ? 

A. Now I feel from the consequences that they have incurred. 

Q. But that did not occur to your mind before ? 

A. I did not at first think there would be an attachment. 

Q. No, no. But did it not occur to you that these splotches of ink would 

attract attention i 

A. When I was not under the impression that there would be an attach- 
ment, how should I bear any other impression about these. 

Q. Then why did you do it ? 

A. In order to prevent the matter going out, 
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Q. Unless you had made a confession of some kind do you think you would 

ever have got out of the jail ? 

A,. I could not have got out of the jail. 

0 You, first of all were put under a European guard ? - * 

i FortwodaysIwasmadetositontheSenaputteecutcherryor ofhce at 

Bsroda. 

Q. Alone or in company with any companion ? 

X. My companion was a sepoy, and I was there. 

Q. Two days and two nights ? A. Yes. . , j 

Q, Isupposeyouweattobed? A. I used to deep thtre-whers I used t. 
sit I used to sleep—in the same place. 

Q. With a sepoy to keep you company ? A. He was guardian o wa c 
my running aways I used to consider him as my companion, 

Q. Well, after that what did they do with you ? 

A. From that place I was brought to the Itesidency. 

Q. And what was done with you there ? 

A. I was sent into a room guarded by European 

Q And when were you handed over to the police ? . er six y 

when i admitted, when I made an admission or confession. 

Q. And what are you doing with yourself now-I mean when you are 

the witness-box ? 

tooktI"P’ 

down, I sit down. __ 

0. Then you are not in the custody of the police now ? 

A. Yes, of the police peons or sepoys. 

Q. What are their names-do you know their names . 

1 They .,= ehenged every four deye. I do uot koow their 

“"q! Whut fa to beeome of you trheu tbfa fa over- -do you kuow at all ? A. That 
will depend upon all the Judges say. 

Q. Just explain what you mean by that. ^ 

A. Whatever comes to their mind they will say. j 

Q. mat do you m«.n by eeyieg that what will happen to you wdl depend 

upon^bet tte M^e ^^sa^ ? ^ 

if not i must hear their sentence. j. ■ 

n Tennnnw it dcDcnds upon what is the result of this inquiry. 

SuppoU the Judges should not believe a word you said, what should you o 

then ? 

A. I know that I will then be punished. 

Q. But if the Judges believe all you say, shall you then get off ? 

A. They will release, me. I have got a certificate of pardon. 

Q. How many plots^’were there to poison Colonel Phayre ? 

A. All the plots which have been stated in the deposition. 

Q. I am looking at the statement that you made before Mr. Richey, and I 
just ask you how many plots were there ? 
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A. I give these five things — four tolas of arsenic, two tolas of dia¬ 
monds, and one bottle. Besides this if there •was anything, I do not 
know. 

Q. What is it you call in your deposition “ physician’s stuff ? ” Is that the 
ants, snakes, &c. ? A. Yes. 

Q, Now, was that first, second, third, fourth or fifth attempt ? Well, you 
say you know of three, was that the first attempt with the “ physician’s stuff" ? 
A. The first or second, I don’t remember. 

Q. Try and remember. A. How can I remember it just now ? 

Q. Well, but have not you said that that was the first attempt ? 

A. If I have said so, you will find it in the statement. 

Q. Well, that is a remark that is perfectly true. I remind you that I am 
looking at what you stated before Mr. Richey, Did you not state before Mr. Richey 
“ there were three distinct plots to poison Coionel Phayre,—first by physician’s 
stuflf, secondly by poison in the plaster for Colonel Phayre’s boil and thirdly 
by the arsenic which was discovered ? ’’ A. I made that statement before Mr. 
Richey, 

Q. And is that true ? A. It is true. How could it be untrue ? 

Q. Then I suppose the physician’s stuff was the stuff contained in the bottle ? 
A. It was brought in a bottle which Gloojaba brought, and I transferred it to 
my bottle. 

Q. And put it into the olto-de-rose bottle ? A. Yes. 

Q. When was that ? A. I don’t remember the date. 

Q. Give me as near as you can. A, I did not then know that there would 
be an attachment, and that I would be granted a pardon or certificate. If I had 
known, I would have noted all the dates. 

Q. Now try and see if you have got it noted down in your memory. A. I 
do not remembCT the date. 

Q, Come, come, you have a very good memory. About when was the bottle 
given ? A. I don’t remember, but it must be in Ashvun (Interpreter—Part of 
October and part of November.) 

Q. What time in October does it begin ? 

Interpreter.—It begins on tbe 11th October an'd ends on the 9th Novem¬ 
ber. 

Q. Are you sure that it was within that time ? A. Yes. 

Q. How long before the Dewali ? A. If I had remembered those dates, I 
would have given you the date. 

Interpreter. The Dewali is the •very following day after the mouth that you 
have mentioned. 

Sei^eant Ballantine. I am vety much abliged to you, but I knew that before I 
asked the question. (To wi^ess)—How long before the Dewali ? A. I don’t 
remember. 

Q. Wat it a week before ? A. A week or two; I cannot say. 

Q. Well, was it a week or two, or was it more than two weeks ? 

A, It might be, I gave the bottle, I don’t remember. 

Q. Was it more than two weeks before; let us have it particularly ? A. The 
five items were given during the whole of Ashvun month. 

Q. Now listen to me, my friend—when you gave this bottle did you 
perfectly well know it was for the purpose of poisoning Colonel Phayre ? A. Yes, I 
was aware. 
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Q. I will just remind you that this was only last year? A, Last 
Ashvon. 

Q. Then do you mean to tell me that you cannot say within a week when 
you gave a bottle for the purpose of poisoning a fellow-creature ? A- No, I don’t ^ 
remember the day. 

Q. I don’t ask you the day : I ask you within a week. 

A. That too I cannot say. 

Q. Might it have been as early as August ? 

(Interpreter translates that month by Ashard.) 

Witness. That had passed away two months before. 

Q. Then it could not«have been in August ? A. What ? 

Q, That is a question to me ? 

Interpreter. Yes. 

Very well, I will answer it. It could not have been in August. 

(Interpreter, at the suggestion of the President, asks the question, using 
the words Ashard and Shravun^ each of which embrace a part of the English 
month August.) A. No. 

Q. Might it have been in September ? 

(Interpreter here uses the names of the native months Shravun and 
Bhadurvudh.) 

Witness. The fir&t note written to the Foujdaree was in Bhadurvudh, the 
9th (corresponding to the 4th October, 1674.) 

I am told that what he has said is that all this took place between the 4th 
October and the 9th November—since that day all this occurred, 

Q. Between the 4th October and the 9th November all these attempts 
were made ? 

A. Yes, during that time all these five things were given. Between 
Bhadurvudh, the 9 th and Ashvun, the 15th. 

Q. Just about those sales of arsenic tell me, was there some edict in 
existence that no sales of arsenic should take place without the sanction 
of the Maharaja ? 

A. The arsenic could be had only at the Foujdaree. 

Q. And could it always be had upon the Maharaja’s order ? 

A. The officer-in-charge knows that, 

Q. But do you not know ? A. I don’t know; ask the Foujdaree. 

Q, Do you mean that you don’t know that upon the order of the Maharaja 
arsenic could have been got to any amount ? 

A. With the Maharaja’s permission it could be had. 

Q. Why did you not say so at first ? Why was it that when you had 
the Maharaja’s permission you did not get it ? A. Hormusjee Wadia said that 
after asking the Maharaja he would give the arsenic. 

Q. 1 repeat the question, if you had the Maharaja’s permission to obtain 
the arsenic, what was the difficulty in getting it ? 

A. The Maharaja had told me to bring it. He had not issued permission 
or an order to the officer himself. 

Q. Why did you not get the Maharaja’s order ? 

A. The Maharaja did not pve an order, but told me to write a note and 
say the arsenic was required for horses. 

Q. Have you seen Nooioodeen Borah lately ? 
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A. What do you mean by lately ? 

Q, You know what I mean. A. Do you mean when 1 was at large or 
after I was in confinement ? 

Q. When did you see him last ? 

A. When do you mean—after I was in confinement ? 

President—Let him give an answer to the question, Don’t let him put 
questions in reply. When did he see him last ? 

A. After I was in confinement he was brought before me once. 

Q. How long is that ago ? A. I don’t remember. 

Q. Do you mean that you have not seen him within the last two or three 
days ? A. No, I have not seen him in that time. ^ 

Q. Last week ? A. No. 

Q. When he was confronted with you, did he say that you had told a 

pareel of lies ? A. He did not say anything, but I told him that I had given 

all in writing. 

Q. Did you say in his presence that you said you had purchased the arsenic 
from him ? A. Yes, I said to him, “I have admitted that I bought arsenic 
from you.” 

Q. Did he say it was all a lie ? A. Before me he did not say anything. 

Q. Did he deny it ? 

A. He was confronted before me, and taken away again. 

Q. By whom ? A. Some officer—who it was I don’t remember. 

Q. Native officer? A. Yes. 

Q. Akbar Ali ? A. I do not remember. 

Q. Abdol Ali ? A. 1 do not remember. 

Q. Try and recollect. Was it Akbar Ali ? A. How can I remember just 
now ? 

Q. Was it Gujanund Vithul ? A. No. 

Q. But it might have been Akbar Ali or Abdol Ali ? 

A. 1 do net remember. It might be. 

Q. And so he was brought before you and you told him that you had 
purchased arsenic from him ? A. Yes. 

Q. Then he was taken oft to prison again ? 

A. I do not know where he was taken to, 

Q. He was taken away by the officer ? A. Yes. 

Q. Was Goojaba brought to you ? A. Yes. 

Q. By Akbar Ali? A. No. 

Q. By whom ? A. By Gujanund Vithul. 

Q. Did you tell him you had told all about him ? 

A. Yes. I told him that when he was silting. 

Q, Then he was taken off again ? A, Yes. He also was sent back. 

Q. You have told us that you gave a bottle to Salim ? A. Yes. 

Q. You knew it contained poison ? A. Yes. 

Q. Was that the ants and the other ingredients you mentioned ? 

A. 1 have already said so. 

Q. You said, did you not, that the Maharaja was present at the time the 
bottle was given ? 

The Advoiate-General— -He has not said that. 
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Serjeant Ballantine said he might be mistaken, but wished the question to 
be put. (Question repeated.) A. Goojaba brought the bottle with the 
Maharaja’s permission. 

President. Was the Maharaja present or not ? 

A. I have stated in my statement that the bottle was brought to my house 
by Goojaba. 

Serjeant Ballantine—Was the Maharaja present when you gave the bottle 
to Salim ? 

A. I was with the Maharaja’s procession, and I went down to my house 
and gave the bottle to Salim. 

President. Cannot you say whether the Maharaja was present ? 

A. Maharaja was not present, I gave the bottle at my house, 

Serjeant Ballantine. What did you say to Salim when you gave him the 
bottle ? A. To take this to Rowjee. 

Q. But did you tell him what Rowjee was to do with it ? 

A. It was not necessary to tell him. He knew it. 

Q. Did you or did you not tell him ? A. I did not. 

Q. Did you know what it was for ? A. Yes. 

Q. What was it for ? A. To put into water in order that blisters might be 
caused upon the body. 

Q. Do you meau upon the body of Colonel Phayre ? A. Yes. 

Q. In what way ? A. By throwing it into his bathing or washing water. 

Q. Did you hear afterwards that Rowjee had done so ? 

A. No. I do not know whether he did it or not. 

Q, Recall your memory and let me know when that was. 

A. Do you mean the giving of the bottle ? 

Q. Yes. A. It Was either before or after the Dusserah (24th October). I 
do not remember which. 

Q. Did you ever hear from anybody what had been done with the contents 
of that bottle ? A. No. 

Q. You never asked ? A. No. • 

Q. Was Yeshwuntrao constantly about the palace ? A. Whenever there 
was business he used to come; but on Mondays and Thursdays he always came. 

Q. And Salim ? A. Salim also used to come for the procession, and if notes 
Were to be brought during the interval he used to come then. 

Q. Did you ever ask Salim what he had done with this bottle that you had 
sent out to murder Colonel Phayre ? A. No. 

Q. Had you no curiosity ? A. No. 

See RahmatuUah’s Art of Cross-Examination, pp. 201—225. 

For other illustrative cases, see Chapter 82 supra. 

CHAPTER 65 

In Bape and Sodomy Cases. 

Statutory Law.—The law as regards rape is contained in Ss. 375—376 I. P. 
C. which are reproduced below 

“ S. 875. A man is smd to commit “ rape ” who, except in the case herein¬ 
after excepted, has sexual intercourse with a woman under circumstances f all ing 
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under any of the five following descriptions: “ First. Against her will. Secondly, 
Without her consent. Thirdly. With her consent, when her consent has been 
obtained by putting her in fear of death, or of hurt. Fourthly. With her con¬ 
sent, when the roan knows that he is not her husband, and that her consent is 
siren because she believes that he is another man to whom she is or believes her- 
self to be lawfully married. Fifthly. With or without her consent, when she is 
under fourteen years of age, 

“ Explanation.—Penetration is sufficient to constitute the sexual intercourse 
necessary to the offence of rape,” 

Exception.-Sexual intercourse by a man with his own wife, the wife not 
being under thirteen years of age, is not rape.” 

False Charge of .—Rape, is often set up to hide the downfall of a young girl 
who wishes to avoid her shame, by turning the pity and sympathy of everyone 
towards her; girls often enough invent attacks by quite unknown persons or, gra¬ 
ver still, they bring false accusations against persons named. In such cases the 
real seducer is hardly ever accused of the rape,—he is spared—and no charge is 
made until the fact of pregnancy is certain. Then the woman allows herself to 
be seduced by a second person and the latter only is accused of the rape. Un¬ 
happily in this case the proof of the falsity of the charge can often only be made 
later on, at the birth of the child; the date of this shows that conception 
must have accurred long before the pretended rape. In such a case, therefore, one 
must never neglect immediately after the birth to have the child examined 
by experts in order to know whether or not it has attained it^ full terms, for as 
we have supposed, at the time of the pretended rape the woman was already a 
long time enceinte. See Criminal Investigation by Hans Gross, Pp. 12—15. 

In olden times this offence was punishable with death. In the modem age 
when respect for the person and property of a subject is daily increasing and with 
the advance of education people are becoming more cultured it is a sad and sorry 
spectacle to find a woman forcibly raped. 

False charge of rape may be easily set up by girls at the age of puberty. 
When a girl over 16 years or a woman is in question, juries are very prone to 
t.bffllf that “ there cannot be smoke without fire ”. Where the sexual organs, 
found uninjured and marks of blood on the clothes of the child were on the out¬ 
side and the whole fibre of the charge was proved to be false. Taylor's Med. Jur. 
1928 tU Page 130. Women intent on revenge or extortion will frequently bring a 
false charge against a man, producing a tutored child as the victim. Another 
class of false accusation is that brought by the woman who was the consenting 
party until caught in the act, In such a case no injury will be found unless the 
woman was virgin. See Lyon’s Md. Jr. 1935 page 375. Modern magistrates always 
look with great suspicion on all charge of rape unless made in a day or two after 
its alleged occurrence. 

Questions for Consideration of Investigator.—There are a number of ques¬ 
tions which should present themselves to the cross-examiner while conducting a 
rape case. These are as follows: 

(2) Are there certain signs of the deforaiion ?.—To determine this question we 
must decide whether there are certain signs of virginity. It would be difficult if 
not impossible to decide whether the vagina had been dilated by penis or some 
other substance. See Prem’s Criminal Practice, 1947 Ed. 

(2) Can we distinguish between defloration, the result of voluntary carnal 
commerce or that whi^ is the result of violence ? 

(3) Whether one man can rape a single woman ?—It has been alleged that it is 
impossible that a man unaided can commit a rape on an adult female of ordinary 
strength in full possession of her senses. See Prem’s Criminal Practice 1947 Ed- 
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(4) Can a 'woman be violated without her knowledge ?—Decidedly she can be 
violated if under the influence of insensibility from violence, fainting narcotics or 
intoxication. Although it is difficult to suppose that she can be violated during 
sleep yet under some circumstances it seems to be possible. (1846) 2 Cox. C. C. 
133 (1872) 12 Cox. C. C. 311. A prosecutrix alleged that she did not consent to 
the act and it was done at the time when there was a fit of hysteria. Accused was 
convicted. It is submitted that cases in which hysteria is pleaded should be 
regarded with great suspicion. See Taylor’s Med. Jwr., page 110 {1928). Some 
dissolute persons take undue advantage of woman of weak intellect or imbecile 
nature, and thus have connection with them. In such a case if man has carnal 
knowledge of a girl or imbecile mind or an idiot girl and she was incapable of giv¬ 
ing consent from the defect of understanding, accused is guilty of rape. (1859) 28 
L. J. M. C. 85, (1867) 17 L. T. 295, (1846) 2 Cox. C. C. 115. In a similar case the 
girl was blind and wrong in her mind the accused had connections with her in her 
room where she was lying. The Judge told the jury that if she was in such an 
idiotic state that she did not know what prisoner was doing they might find him 
guilty of rape. But if from animal instict she yielded to prisoner without resis¬ 
tance or if the prisoner from her state or condition had reason to think that she 
was consenting, they ought to acquit him, (1873) 29 L. T, 409, 

Whether intercourse was •with consent ?—In the case of girls of over 16 years of 
age consent under circumstances may be presumed. But in a rape case the 
question of consent does not arise when the girl is too young e, g., 10 years of age. 
29 Cr. L. J. 12. If the circumstances show that the accused was copulating with 
a woman of 20 years of age with her consent and when found out in the act she 
naturally concocted the story of rape to save her face, it was held that the 
offence was not proved. 1927 L. 858. Offer of resistance determines consent. 
1924 L. 669. It must be remembered that consent must not be obtained by fraud 
or fear. (1923) 1 K. B. 840. Where a medical man had connections with a girl 
of 19 years under the pretence that he was going to perform an operation which 
would cure her and said, “ it is only nature’s string that wanted breaking ”, it 
was held that he was guilty of rape because it was a case of submission but not 
consent to intercourse. B vs. Flattery, 13 Cox. C. C. 888=3 L. T, 32 ; (1850) 4 
Cox. C. C. 220. Sometimes it so happens that the accused is armed with deadly 
weapons and the woman is cowed down and does not offer any resistance. In 
such a case she is not a free agent and any connection with her would amount to 
rape. But if a grown up girl of 18 submits herself to be carried away and raped 
the presumption is of consent. 1931 L. 401=82 Cr. L. J. 1041. But where a 
father had established a kind of reign of tenor in the family and his daughter 
under influence of dread and ferror remained passive, while he had connection 
with her, it was held that the father was guilty of rape, (1861) 4 L. T. 154. 
Consent after the first act of rape does not absolve the accused. It may be the 
result of purely sexual urge and would not affect the first act of coitus which had 
already taken place against her will. A. L R. 1932 Lahere 440 (Criminal appeal 
No. 358 of 1932 decided by Lahore High Court on 20-5-1982). 

(6) Whether there are marks of injury or resistance ?—The first duty of an 
investigating officer is to get the accused and the prosecutrix medically examined. 
He should also find out whether there is evidence of any struggle or resistance, 
e, g., tearing of clothes or marks, scratches or bruises on the body or the private 
parts or small bruises corresponding to finger marks about the arms. Medical 
evidence in cases of rape may be derived from four sources. (?) Marks of violence 
about genitals, (j?) Marks of violence on the persons of the prosecutrix or 
prisoner, (iii) Presence of stams of spermatic fluid or blood on the clothes of the 
prosecutrix or prisoner, (to) The existence of gonorrhoea or syphilis in one or both. 
See Taylor’s Med. Jur., 1928, page 111. Bruises and lareeration of the external 
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genitals may be present vith redness, swelling and inflammation. It may be noted 
that refusal of a woman to be medically examined is no evidence against her. No 
presumption can be drawn against her from this fact. 1935 Nag. 69, (1904) 68 
J. P, 82T. 

Whether there is corroboration of girl's testimony ?: —The consensus of opinion 
throughout the world is that conviction on the uncorroborated testimony of a 
woman should not be sustained. The value of the testimony of the prosecutrix 
depends a good deal upon her position and her conduct, for instance, if she is of 
good fame and made an outcry and resisted, then her story should be believed 
even if there is slight corroboration. But if the place where the act is alleged to 
have been committed is where it was possible she might have been heard and she 
made no outcry, it carries a strong but no conclusive presumption that her testi* 
mony is false or feigned. Resistance is the best corroboration, e. g., tearing of 
clothes infliction of personal injuries, 25 Cr. L. J. 1274. But where a woman had 
intercourse with some person but showed no signs of force it was not sufficient 
corroboration. 27 Gr. L. J. 1284. What the prosecutrix said to others is no 
corroboration of her evidence. 62 C. 527, 85 C. L. J. 608, (1916) 2 K. B. 658. 
If a girl repeats the story to 25 persons then there will be 25 corroborations. But 
the law does not attach any importance to such corroboration. She cannot 
corroborate herself by repeating the story to several persons. (1929) 98 L. 
J. K. B. 67. 

Whether the discharge from the private part of a girl is due to a disease?— 
Some girls on nearing the age puberty have purulent discharge from private parts 
which is mistaken by some as the result of a connection with some person. Dr, 
Dewees of Philadelphia has given an excellent account of marbel discharge under 
notice in his treatise on the physical and medical treatment of children. See 
Bayan's Med, Jur. Pp. 318—320 

Medical Examination of Accused.—It is absolutely necessary to get the 
accused medically examined, for more than one reason; firstly, it is possible that 
some nails marks indicating resistance may be found on his person, or he may 
have contracted gonorrohea or syphilis from the woman, or seminal stains may be 
found on his person or clothes or there may be marks of violence about the 
genitals; secondly it may turn out that the accused is impotent and phya- 
cally incapable of committing rape. Thirdly, the white substance (smegma) 
round the genital may indicate that no intercourse took place within 24 hours 
or so. This point was stressed by the Allahabad High Court in a case where 
accused was not medically examined and therefore acquitted, 1946 A. 191,1944 
N. 245. 

Clues or Traces of Crime.—The following are certain clues or traces of 
crime. (1) Whether the places of crime is a deserted place or surrounded by 
inhabited houses ? (2) Whether the cries of the raped girl could reach some one 
from the place of the crime ? (3) Whether there are any marks of injuries on the 
person of the accused or on the victim ? (4) Whether there are any nail marks 
on the hand of the accused or under the arms ? (5) Whether there is tearing of 
clothes or breaking of trouser string ? (6) Whether there is communication of 
gonorrohea or syphilis by one party to another ? (7) Whether the girl made 
immediate complaint about the occurrence to her relatives ? (8) Whether the 
prosecutrix has got good character or is of immoral character ? (9) Whether the 
girl is physically stronger than the offender ? (10) Whether the accused is 
suffering from impotency or physical incapacity ? (li) Whether the woman is 
healthy or of imbecile or idiotic nature ? (12) Whether seminal stains are found 
on the trousers or pajamae of the woman or on the clothing of the accused ? ( 13 ) 
in the case of young unmarried girls whether hymen was ruptured ? 



IX RAPE AND SODOMY CASES 


[irr 


Escentials and Evidence of Rpe.—Incase of ranpj evidence of the com- 
piainant must be corrob. rated. W :ere accused denies the rifl'ence, the corrobora¬ 
tion may consist of injury on the private parts or other parts of the body 
occasioned by the struggle, seminal stains on h^-r clothes or the clothes of the 
accused or on the place of occurrence. Her subsequent conduct has to be considered 
as well. 1942 B. 121=43 Cr L. J. 621, (F. B.) 1944 N. -245 Cons-nt of the woman 
is the chief defence. A sleeping woman can never conse.it (1878) 14 Cox. C. C. 
114. The English law that a boy under fourteen yiars of age is incapable of 
committing rape does not anpiy to India. 37 A. 187. If the girl is le--s than 
fourteen ye&;: of age her consent is imiiiaU rial. 1930 C. 437=32 Cr. L. J. 455, 
18 C. 49, 3P 410. It must be proved that there was penetration even toough 
partial. 1927 L. 2^2=28 Cr. L. J. 244, 1927 L. 733=28 Cr.L. J. 241. The report of 
chemical analyser regarding the presence of semt-n on the complainant’s clothing is 
not sufficient to prove that the complainant is actually raped. 7 L. 484, (1927) 29 
Cr. L. J. 248. Complaint of prosecutrix is admissible as corroborating he.’ credi¬ 
bility. 1944 N. 245. In case of rape of child, corroboration as to identity of 
accused is not necessary, 1944 N. 860. For complete Jaw on th“ subject, see 
Prem's Criminal Practice 4ih Ed. (1840-1947) by the Author. 

Corroboration of Girl’s Testimony.—Corroboration of complainant’s evidence 
in rape case must be dealt with as the corroboration of an accomplice. 1942 B. 
121=43 Cr. L. J. 621 (F. B ), 1933 C.'83S=C2 C. 534. The corroboration must 
be independent evidence. 1944 N. 245. (1905) 1 K. B. 551, (1925) 19 Cr. App. 
Rep 40. A girl cannot corroborate her-self by repeating the story to 23 persons. 
Thus there will be 23 corroborations. 1929, 98 L. J. K. B. 67, (1908) 2 K. 
B. 650. 

Are there Certain Signs of DeRoration ?.—To determine this question, we 
must decide whether there are certain signs of virginity. We have to refer to 
anatomical and obstetric works, for a description of the external genital in a 
virginal state, to enable us to form a correct decision upon this question. The 
external genital organs are those connected with the subject; and a description 
cf them is neces-sary. In virgins, the external labia are thick, firm, elastic, and 
internally of a Vermillion or rosaceous colour, there edges in apposition, so as to 
close completely the orifice of the vulva. They are soft, pale, and separated in 
nomen accustomed to venereal enjoyment or subject to leucorrhoea, or who have 
practised masturbation. But these characrers are not be depended on as women 
of strong constitutions may have the signs of virginity; and virgins exhibit the 
Utter signs from leucorrhoea, or fluor aibus. In fact, no positive conclusion can 
be deduced from the state of the externsil or internal labia. 

Un-natural Offence.—^The unnatural offence consists in carnal intercourse 
committed against order of nature by man with man or in some unnatural 
manner with woman or by man or woman in any manner with beasts. Buggery, 
from Italian buggerare, is a carnal copulation against nature. It was punished 
with burning some say burning alive, but it is now punished with transportation 
for life or with imprisonment of either description for a term which may extend 
to 10 years and accused is also liable to be fine. See, 377, Penal Code. 

Evidence of Sodomy—Corroboration.—It is unsafe to convict an accused on 
the uncorroborated testimony of the person on whom the sodomy is committed 
unless for special reason his evidence is entitled to special weight. 19 Cr. L. J. 
946 = 78 P. L. R. 1918 ; Blackstone (1192-A). 

Blackstone properly observes that it is a “ crime which ought to be strictly 
and impartially proved, and then as strictly and impartially punished. But it is 
an offence of so dark a nature, so easily charged and the negative so difficult to 
be proved, that the accusation should be clearly made out, for if false, it deserves 



378 


CROSS-EXAMINATION 


a punishment inferior to the crime itself.” Ryan’s Med. Jur., 1836. If there is 
no corroboration of the boy’s evidence of identity, conviction must be set aside. 
(1942) 1 All. Eng. R. 208 j (1916) 2 IC. B. 658. Evidence of young accomplice 
requires corroboration. (1924) 2 K. B. 300. (1913) 9 Cr. App, Rep. 232, 142 
L. T. 383. A charge under section 377,1. P. C. is one very easy to bring and 
very difficult to refute. The evidence must be very convincing. 1926 L, 375, 
In a charge of sodomy stains of semen constitute important evidence. The 
report of the Chemical Examiner must be given great weight. 10 L 794=1930 
L. 318. It must be remembered that the consent of the victim is immaterial. 
He is guilty of abetment. Similarly if a married woman consents to her husband 
committing an unnatural offence with her, she is an accomplic. (1938) 8 C. 
& P. 604. For other cases on the subject, see Prem’s Criminal Practice 4th 
Ed. [1840-1947). 

There are certain women who are vested by shrewd cross-examiners 
but such women are rare. When they fall they fall ignonimously. A young 
servant girl instituted criminal proceedings against her master for committing 
rape on her. The mother gave evidence for the prosecution to the effect that soon 
after the act of intercourse the daughter made complaints to her and had shown 
her a chemise ripped in struggle. In rape cases tearing of clothes and other 
evidence of struggle is generally conclusive. So this was a very important piece 
of evidence because it negatived the defence of consent. The cross-examiner 
questioned the mother on the theory that the so called rape might have been a 
source of additional income for the servant girl. The cross-examination proceeded 
thus: 

Q. When your daughter told you the details of the attack what did you 
say ? A. Say, what could I say ? 

Q. I suppose you were very angry, weren’t you ? A. Of course I was. 

Q. But what did you say ? A. I asked her if her master had given her 

anything ? 

Q. Meaning money ? A. Of course. 

Q. What did she say ? A. She said, no. 

Q. What did you say to that ? A. I said,” More shame to him, then he 

certainly ought to be locked up!” 

If on fte other hand the lawyer had questioned the mother by asking ” when 
your daughter told you the details of the attack, what did you say,” she would 
to tell the jury in complete detail, in no uncertain terms, all sort 
ot things and would have denounced the master completely. 


CHAPTER 66 

In Riot Cases 

In riot cases, the witnesses on either side are generally those who took 
part in the riot. It is very difficult to get uninterested witnesses in such a case. 
In con^unal nots it is almost impossible to get impartial witnesses. Hence 
it nas been held that m communal riots it is unsafe to convict on the evidence 

satisfactory circumstantial evidence. 
1988 A. 834 : 55 A. 689, 1983 A. 814: 84 Cr. L. J. 689, 1933 A. 401 : 34 
tr. L. J- 765. In cases under S. 147, Indian Penal Code, where the 
evidence of the prosecution is all interested and inimical, it is necessary 
to scrutmize It very carefully. 1927 L. 617: 28 Cr. L. J. 685. The safe 
ard sure guide for_ arriving at the truth is to find out if some of the accused 
have got marks of injuries on their persons; because in riot cases evidence 
IS generally perjured and motive cannot be ascertained. 1931 A, 439 
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1931 A. T12, 1934 A. 881, 107 P. L. R. 1916. Generally both parties 

are put up before the Magistrate for rioting. In the case of two cross-cases of 
rioting the trial should proceed simultaneously and both cases should be 
dispos^ed of at one and the same time. 20 C. 537. In riot cases discrepancy 
between evidence of certain eye-witnesses must occur. The eye has capacity 
to see manv objects at one time. When, in the presence of numerous objects, 
it may not*see a’l, but it will of necessity see a great number of them. A 
man "^looking at a crowd of people necessarily sees at once many persons in it, 
although pr"obabIy he will see only a few distinctly and the rest after a confused 
manner See Ram on Facts, Chapter II. Of the assemblage of images, 
which the human nrnd collects from all nature, the least clear and evident 
are those which are explored by reason and argument: the more evident and 
distinct are those which are formed by the impressions made by external 
objects on the senses and of these the clearest and most vivid are those 
which are pcrceiv^^d by the eye. Hence poetry abounds most in those iraases 
Tshich are furnished by "the senses and chiefly those of the sight, in order to depict 
the obscure by the more manifest, the subtle by the more substantial. Lowth’s 
Lectures on t’/e Sacred Poetry of the Hebrews, Part 11, S. V. p. 67, Ed. 1847. 
Ill the case of a riot or tumult, especially if sudden, it naturally happens 
that the minds of many, perhaps of most persons present are very much 
confused and observe nothing distinctly. Their minds are repidly withdrawn 
from one object to another, so that they observe the scene rather in one 
mixed and i-idistinct mass, than in separate defined portions. They look 
here and there on this side and that, in turn see different parts of what is 
going ; and there is very little that separately from the mass, makes such impress¬ 
ion on their minds. Ram on Facts, Chap. II. 

In the crowd, however, there may be same persons, who have composure 
enough to prevent their minds being distracted by a multiplicity of obj ects 
and can confine and fix their attention to particular matters only. And when 
the eye of the spectator has been attracted to some one thing, he may, for any 
special reason, as, for instance, an interest he takes in what some present 
may say or do, fasten his attention on this particular object to the exclusion 
of others calculated to excite his notice. But in the' absence of any such 
cause of exclusive attention, the objects which will most attract the eye will 
naturally be those whica are the most prominent in the scene. And it is 
certain that during a riot or tumult it is quite impossible for any one person 
to see distinctly all that takes place ; since while he is looking in one direction 
somettiing else will surely be going on in another and as different people may 
see differnt things, so this thing may escape the notice of one person and 
that of another. Ram on Facts, Chap. 11. People who have in the course 
of a riot received a number of slight wounds and one severe wound are generally 
incapable of telling when they received the severe one. Further, such wounded 
persons cannot, as a rule, state exactly how they received the blows. In short, 
the statements of wounded people, whenever the sense of touch is involved, 
must be received with great caution. Dr. Hans Gross, Criminal Investigation, 
p. 70. 

In the famous Bombay Tower of Silence Case, a number of persons 
were put on trial for assembling together with a common object of 
committing michief, viz, to destroy Cnal and tents and thereby committing 
an offence of being members of an unlawful assembly. They were further 
charged with the common object of enforcing the supposed right of the 
possession of a certain piece of land by use of criminal forc3. Tne case 
was conducted by eminent counsels, i.e., Messrs. Ferguson and In verity were 
for the prosecution and Messrs. Aasiey, Pherozeshah, Starling, Cragie, 
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Lynch Owen defended the aceuscci. The cross-examation of the Police 
Officers ai,d ether eye-v,itnesses w. s very lengthy and efftclive. It is 
very ieistriictive and the reader is refe<r>'d to “ Prn.ciples and Precede-ts on the 
Art of Cioss-Examination ” by P. R. Aiyar. 


CHAPTER 67 

In Suits for Damages for Accident in Railway or 

Omnibus. 

It is a common occurrence, that passengers sustain injuries by the negligence 
of servants employed by railway or om libus companies, Sometimes the question 
becomes difficult, as there is some evidence of coniribulory negligence as well. 
The law relating to B ailway may be summarized thus;— 

Injury to Passengers by Negligence of Piailway. 

It any inconvenieiicc or danger is caused by the negligence of the railway 
company, a passenger may lawfully attempt tv. get rid of it, provided in doing 
so he runs no obvious iisk, in.d is not Lin-self guiity of any negligence, if in such 
attempt he is h.jured, the company is liable in damages 24 R. 1. The onus of 
proving the company’s negligence lies on the plaintiff but the onus of proving 
the passenger’s negligence is on the railway company. 24 B, 1. It is the duty 
of the railway company to see that the doors of the carriages are properly shut. 
Leaving the door open or unfastend amounts to negligence on the railway com- 
pany for the consequences of which the railway is liable to the passenger, though 
the fact of the door being open is not conclusiae proof of negligence. 24 B. 1,12 
Bom, L. R. 78, 41 ,4. 4t8. Omission to have a railway station properly lighted 
w'ill give rise to a presumption of negligence. 1924 M. 154. 

It is not enough that the lights on the railway station should be sufficient 
for the railv5 ay company and their own servants who know the premises, but 
they must also be enough to guide and direct strangers who are unacquainted 
with the station. 9 W. R. 7-j, Plaintiff was sleeping on one of the lower berths 
w hich carried a ladder that passengers might require for getting on to the upper 
berth. Oae of the passengers folded the ladder, and kept it in a rack near the 
roof of the cainpartment. The ladder fell on the plaintiff’s head and caused 
him injury. The railway was not held liable for damages. 1924 B. 278 : 25 Bom. 
L. R. 831. A passeng-'t, while going to the urinal at a railwiy station when all 
the lamps had been exringuisued and there was complete darkness, fell down m 
the urinal in a deep pit and sustained injuries. Held, that the railway should 
protect dangerous places on the platform by erecting w.ills around tnem, and 
cannot keep the place in total darkness. The railway cannot say that the 
passengers who were waiting for trains which are Lte walk up and down the 
platform at their own peril. 1924 M, 154 ; 45 M. L. J. 424. To stop a train 
with sudden and violent jerk is a negligent act .m the part of the railway, (192 1 ) 
125 L. T. 472, and if a person gets injured in consequence of such jerk, the rail¬ 
way will be liable for damages. 18 W. R. 694 (Eng.) 

Mere over-shooting even with an invitation to alight is not uecessariiy by 
7 Bom. L, U. 119. Plaintiff sustained injury when alighting 
which had over-shot the platform. It appeared that the plaintiff alighted on the 
implied invitation of tl'e railway where the train stopped, and there were no 
lamps and no warning was given to the plaintiff that the train had passed the 
platform. Held, he was entitled to damages. 81 B. o81 (P. C.) Although a 
railway company are liable for injury caused by their negligence, yet, if they 
can prove that the plaintiff was himself guilty of negligence which was the 
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immediate cause of the i"jp'^j*’']®YSrSvherrtlIe’ passenger'was “raveUing 

of a stationary train on entitled to damages, 

plaintiff was guilty of contnbu.or> negUo 

S7 B. 575 :12 Bom. L. R < • . , ^ outside the compartment. If 

A passenger must travel inside and not ou ^ ^27. 

he travels outside and S^ts injured, ^ gr^ss vfas 

A girl of 7 years, while crossing a r^il^^ j^g_ ^h^ e^^dence 

run over by an engine and lost her ^n fireman saw 

showed that the engine drive . „j s" feet from the engine. It was also in 
the child only at a ‘if T/Sbourhood were in the habit 

evidence that the people ivi g ^ ^ comoany was not liable. 

of crossing the railway authorities, held, tnar 

48M. 41^. must take utmost caution, ihe 

If a person crosses the railway hue a sharp look out for 

plaintiff will be guilty of ^ licensee “if not a trespasser, and 

S“dt®thS'thJrf'nSa“rc,uUnot b. liable unleis they had plaeed any 

*'*’’hlhe caaes of aecidinls by 

it is the party who is last neg igent that is ma J , plaintiff’s carriage 
417. Wheretherailway tram ran into ^ .J ^ ,, the 

vrhile crossing on the level crossing, the company wa 

gate was left open. 41 C. 308. motion, he does 

If a person attempts to enter a f^j, tfie resulting injury. 35 

so at his own risk, and the company will not be liable tor me r g 

^ . 1 , nn ft timber pile and one of the children 

Where children used to play on P jjeensees so far as the 

was run over by a ^rain f f to go on to the 

timber pile was concerned, but tnere w 
main line, 48. M. 417. 



g., down fro-o. the ‘-j". ^ pX: ThV pIJsenTer 

oartment and slapped him, and handed * company was not 

filed a suit against the railway f.f^ of aU. because 

liable for the assault committed b> u J ^ for the offence 

company had no auchonty under s. 108 ’ 

of pulling the communication chain. 4d u. ■ ■ . , „ no5,ior<8<l {/> 

^ i? • tlirpp items are to be considerea, 

Where a passenger bad some ^^e^’^lus'e'of^action against the 

oTJl^%o^ent, 38 B. 55. .24 B. 278. 

wrongful act. 102p L. 636.6 L. 45. expenses 

influence the Court in assessing f mage . • account in assessing 

of the funeral of the deceased cannot be taken into acco 
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compensation. 16 B. 254 but see 52 P. R. 1914. The proper \ray of fiadins 
out the financial loss to the plaintiff is to form some estimate of what the value 
of the continued life of the deceased would have been to the plaintiff. 1926 
N. 271,1933 M. 565. Where a person loses his life as a result of an accident 
the value of his life does not depend on the number of the dependents but 
on his earning capacity, 1926 A. 703 : ^ 1922 C. 317. Where the sole source 
of income of the deceased was cultivation by personal labour, the probable 
duration of the capacity of the deceased to supply labour for the cultivation 
must be taken into consideration while assessing damages for his debt 
1927 A. 684. 

Injuries to Persons—Contributory Negligence. 

Although a railway company are liable for injury caused by their negligence, 
yet if they can prove that the plaintiff was himself guilty of negligence which 
was the immediate cause of the injury, they will not be liable as plaintiff is 
guilty of contributory negligence, 47 M. L, J. 887. Where the passenger was 
travelling with his arm projecting out of an open window and was injured by 
the open door of a stationery train on the up line of station, it was held that 
the plaintiff was guilty of contributory negligence and was not entitled to 
damages. 37 B. 575,12 Bom. L. R. 73. 

Liability of Railway for Negligence of Servant. 

Where certain railway clerks exceeded their authority^ in accepting boxes 
containing fireworks for despatch by passenger’s train, but which could not be 
sent by passenger train, the company is bound to despatch it by goods train, 
with all reasonable speed and is not entitled to charge a higher rate. 48 A. 
623- Where lower rate was charged by the booking clerk than that mentioned 
in the tariff, the railway company cannot demand charges at the tariff rate 
at the destination because the consignor was not responsible for the clerk’s 
mistake. 1932 A. 540 : 54 A. 557 :188 I. C. 439. 

Lighting of Railway Station. 

Omission to have a railway station property lighted will give rise to a 
presumption of negligence. 1924 M. 154. It is not enough that the lights on 
the railway station should be sufficient for the railway company and their 
own servants who know the premises, but they must also be enough to guide 
and direct strangers who are unacquainted with the station. 9 W. R. 73. A 
passenger while going to the urinal at a railway station, when all the lamps 
had been extinguished and there was complete darkness, fell down in the urinal 
in a deep pit and sustained injuries. Held, that the railway should protect 
dangerous places on the platform by er cting walls around them, and cannot 
keep the place in total darkness. The railway cannot say that the passengers 
waiting for trains which are late walk up and down the platform when waiting 
for the train at their own peril. 1924 M. 154 : 45 M. L. J. 424. Plaintiff sustain¬ 
ed injury when alighting from carriage which had over-shot the platform. It 
appeared that the plaintiff alighted on the implied invitation of the railway where 
the train stopped, and there were no lamps and no warning was given to the 
plaintiff that the train had passed the platform. Held, he was entitled to 
damages. 81 B. 581 (P. C.). 

Illustrations. 

(i) Lord Birkenhead was a wizard of a lawyer. He was retained by defend¬ 
ant in a suit brought by a young man, far damages for accident in a railway 
collision. Plaintiff alleged that he had damaged his arm to such an extent that 
it had become absolutely useless. His cross-examiuatiou proceeded as follows> 
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OMNIBUS 

Q. Well, young man, you say that your arm has become absolutely useless 
after the accident. Will you show to the jury how high you can lift your aim ? 

A. Yes; (The plaintiff lifted his arm about four inches with groans and 
complained of acute pain). 

Q, I am very sorry to have troubled you like that. But it was quite 
essential to assess the damages. Now will you show to the jury how high could 
you raise your arm before the accident so that exact amount of damages could be 
ascertained ? (The question was so rapidly put that the plaintiff did not realize 
the import of it and at once raised his arm upward over his head, at full length). 
A. This much. 

This settled the case for the plaintiff. It was obvious that he was only 
pretending. 

(ti) In a suit for damages against an omnibus company for running over the 
plaintiff, cross-examination proceeded as follows:— 

Q. “ Now, Sir, isn’t it a fact that every single share-holder in the company 
is a nominee of your own ? ” A. “ Perhaps—but—.” 

Q. *'Answer the question. Yes or no. You say‘Yes.’ Now let me askj 
Was not every penny-piece of the director’s ‘ qualification ’ found by you ? ” A. 
“Yes.” 

Q. “ I put it to you, that so far from its being the fact that our omnibus 
ran into you, it was you by your gross carelessness ran into the omnibus.” Set 
20 M. L. J. 226. 

(i«) A person brought an action against a railway company for damages 
for injuries received through falling between the platform of a station and the 
steps of a railway carriage, alleging that the company were negligent in 
allowing such a space to exist—about one foot. The case for the com¬ 
pany was that the platform and the step were safely constructed, and that 
the plaintiff was himself guilty of negligence in not taking care when he 
left the carriage. 

The plaintiff was cross-examined :— 

Q. “ You say you left the carriage carefully when the train was as a stand¬ 
still, and it was daylight ?” A. “ Yes.” 

Q. “ Then how was it that you came to miss the step ?” A. “ It was too 
narrow,” 

Q. “ You think it should have overlapped the platform ?” A. “ Yes, or 
been nearer to it.” 

Q. “Do you know that thousands of persons have used that platform daily 
since 1870?” A. "Perhaps.” 

Q. “ And that no accident has been traceable to the station or the carriage ?” 
A. “ Perhaps.” 

The next witness was a surveyor, who swore that a distance of a foot between 
the step and the platform was dangerous. 

Cross-examined 

Q. “ What experience have you of railway ?” A. “ Well, I am share-holder 
in one or two.” 

The other witnesses were left severely alone. 

The jury found for the defendant. See 20 M. L. J. 225. 

(io) “ Some two years ago I was in New York City, overlooking the taking 
of some depositions in the case of a lady who had instituted a damages suit 
against the railway company by which I was employed. She lived in Tennessee, 
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and was travelling through Virginia. There had been a heavy rain that haj 
washed a lot of sand down upon the track. The locomotive ran upon this sand aao 
quietly and sweetly turned over. Nobody was hurt so far as we could ti 
except this lady. From many years she had been under treatment for sonit 
ailment to one of her limbs. She was on the way to her specialist in New York 
then for further treatment of this limb. It was the deposition of this specilaist 
that we were taking. Our counsel in charge of the case was conducting the 
cross-examination. Our counsel went on and developed her condition before as 
being very similar to that in which she was at present, in the fact that 
she had been on her way to her doctor for treatment at the time of the 
accident complained of. The witness testified all right as to what the condition 
of this good lady was; our counsel turned to me by way of consultation and said 
in a low voice. 

‘ The other side did not ask him whether or not her present condition is due 
to the turning over of that car, or whether it was due to the old ailment. Shall I 
ask him ?’ 

‘ No, do not do it.’ 

‘ Yes,’ he said, ‘ I think I had better; I think I shall. I believe that will end 
the law suit.’ 

‘ So do I,’ I replied. 

‘ Well,’ said he, ‘ he is obliged to say it; he is obliged to say it.’ 

' Remember he is her doctor, he has been getting her money. I believe it a 
fine question to ask, but I would sooner ask it of the jury. The jury cannot explain 
it like that doctor can.’ But still he insisted. 

‘ Well, I will take the responsibility,’ he added: 

‘Very well, you are incharge. Ask it and then will come to deluge,’ I 
told him. 

So he asked the question and the doctor said :— 

‘Yes, she had that ailment, but I thought she was completely cured of it 
She was so severely shaken up in this accident that it has turned the whole 
thing loose worse than ever.’ 

That was a fine question, a very learned question. It was a costly 
question for 1 turned back home and paid her 1 10,000 damages.” 14 Cr. L. J., 
p. 28. 

(u) One Mr. Brown was suing for damage for iniuries, and was being cross- 
examined by Duke, K. C. 

Q. “I gather that you did not see nor hear the approaching vehicle ?” 
{N.B, —^It was a grocer’s cart). A. “Not I. Why the first thing 1 see or hear 
was the wan a-top of me. I was being scrunched before I knew where 
I was.” 

Q. “I understand. You say you neither saw nor heard the approaching 
vehi61e ?” A. “ That’s right. Not I—^never at all,” the witness said 
pleasantly. 

Q. “You were overtaken opposite the post office, I believe ? A. “Yes, I 
was in the middle of the road.” 

Q. “What were you doing that you did not see or hear the approaching 
vehicle ?” A. “Nothing, look here.” 

Q. “Answer my question, please.” A. “Well, but look here. Guv’ nor.” 

Q: “Answer my question, please,” A. “Nothing, but having a bit of a 
lark with one or two others,” 
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Q “Having a bit of n lark ? Do you mean, you 
"'T-'rnW the young lady run away from you I” A. -I don’t say 


nothing. 


did not you run after her and so into the 


A. 


A. “Well, what right had the cart to 


vehicl© ? 

, , wit 1 • __ HAT* Mflll MJ lllLla^ l u V Wii*- 

Q. “a4nd 

‘•Perhaps.” . „ 

Q. “Answer the question please. 

be there, I ask ?” „ „„ ^ ^ j pp. 227-228. 

Counsel-“The ]U-y will tel you-thank you 20 

(I’j) This was an action for damages against a Tr J a. „ which 
respectable builder in the country ^as on a visit in “’I ?• . entrance* 

pLtform. was thrown down with considerable violence. . conveyed 

^ S!ie was taken to a surgery, where she fainted, forse^^^^^^ 

to her lodgings. There she remained under medical treatment tor 

W(.eks. J w o 

mS £ 

1™ of theS^avCo.was perfecUy oertain without any exammat on that 
K wasMuSn, and fir this most satUfaotory roBon that it it had 
too he must have d soooeredlt. Other dootors for the Company were a o 
Srrf S give evidence for the Company that “it «?, ‘J* 

to be broken and not to be discovered on the first examination. The reader 

will bear this in mind, as it will be 

The local doctor desired the Company’s medical officer might be sent aowri, 
so as to prevent it being said that it was a “hole-and-corner examination. 
They refused however, to do so. Having examined the injured 
ihey were quite sure that if the rib had been broken they must have 

discovered it. . 

The issue-was simple enough. Did the car start without allowing the 

woman time to get in ? ... u a av... 

The cross-examination should hive been directed to that issue ; but the 
Tramway’s cousel thought otherwise. His first question was Did you not 
Iforthii/keep a areenarocer’s shop ?”-Intendel to show that grepgrocer’ 
* w« uot of so much value as a build^’s. That 

question is that it should be harmless ; the second, that it b. useful. Ihis, 

the reader sees, was neither the one nor the other. 

The answer was ; “Never,” 

This next question was equally damaging to the defendants. 

Q. “Has not your husband mortgaged his house V' A. “Not that I know 
of. I never heard of it, if he has.” 
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Q. “Be careful, madam ; you are on your oath. Has not your husband 
mortgaged his bouse ?” A. “I have said I have never heard of it.” 

Q. “Do you keep the books, madam ? Now, be careful.” A. “Keep the 
books ?” she said. 

Q. “That is my question.” A. “Do you mean his trade books ?” 

Q. “Do you keep the books ? was my question. Answer it, madam,” 
A. “I keep the rent books and let the houses.” 

Q. “Has he got any houses, madam? Take care; you are on yoni 
oath'.” A. “Certainly he has.” 

Q. ‘’Why; has he not applied for donations to a friendly society becauss 
he was hard up ?” A. “I never heard of such a thing.” 

Q. “Will you swear that, madam ?” A. “I have sworn it.” 

All this, it may be noted, has nothing to do either with the broken rib oi 
tho starting of the car without giving the lady time to get in. 

The next important witness was the local dPoctor. His evidence was merely 
.'-.s to the injuries. He might have been let alone without much harm. But he WiS 
subjected to the same ‘ severe ’ kind of cross-examination as everybody else was 
wi:o went into the witness-box. 

Q. “ Will you swear, Sir, that a rib was broken ? On your oath, Sir ?” A, 
“ Most certainly,” answered the doctor. 

Q. “ How did you test it ?” A. “It required little testing, You could 
henr it.” 


Q. “ Will you swear that ? Now, be careful, Sir; we have doctors here.” 
A. “ Yes; but they did not come to examine the plaintiff when I urged the 
Company to send them.” 

Counsel:—“ I did not ask you that. Sir. Confine yourself to answering my 
questions, please.” 

That is proper advice, no doubt; but questions sometimes have a wide range, 
which cannot be contracted after they are asked, The time to limit them to the 
exact answer you wish is before you ask them. 

Q. “ You have been in trouble, haven’t you ?” 

A. “ Trouble ?” 

Q. “ Oh, you know what I mean. Come now, haven’t you been in trouble ? 
Were you not charged with indecently assaulting a girl ?” 

These were the learned counsel’s “ instructions.” 


The witness, overwhelmed with anguish, admitted it. But matter was 
soon set right. The doctor broke down in the witness-box; but the Judge came to 
his relief, and ascertained that many years ago a false blackmailmg charge was 
made against him by a dissolute girl, to whom he had gratuitously rendered 
service, but it had been at once cleared up : the doctor was proved to have been 
innocent of the charge; and, retaining all his appointments in the town, 
retained also what was more valuable : the respect and esteem of all who knew 
him. 


Such an attack on his character and his professional honour had its effect 
uponthe Jury 5 and there was no need to call further evidence. They showed 
their opinion in damages, not in the expression of their sympathy for the doctor. 
See Harris, pp. 55—60. 

{vii) This was a suit for heavy damages against a railway company for 
irjt.ry caused to the plaintiff, a woman, while travelling in the Railway car. 

Expert physicians swore that the plaintiff had a lesion of the spine and was 
suffering from paralysis as a result of the accident, According to the testimony 
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At her own irial Miss Zimmer had been carried into the Court-room restino 
in a reclining chair, apparently unable to move her lower limbs, and this doctoi 
had testified that she was suffering from chronic myelitis, an affection o; 
the spine, which caused her to be paralysed, and that she would never be able 
to move her lower limbs. His oracular words to the jury were “Just as she 
is now, gentlemen, so she will always be.” The witness’s attention was 
called to these statements, and he was confronted with Miss Zimmer, now apparen. 
tly in the full vigor of her health, and who had for many years been acting as 
a trained nurse. She afterwards took the witness-stand and admitted that 
the Jury had found a verdict for her in the sum £ 1,500 and that she haj 
ever since earned her livelihood as a nurse. See Wellman, pp. 9J-95. 

(ix) In a trial for personal injury case, the defence was that the plainlif 
was in an extraordinary hurry at the time of the accident and therefore his 
conduct amounted to an act of contributory negligence. The plaintiff who was 
a handsome young woman was injured by a taxi cab while attempting to cross 
the street. The defence counsel did not put a direct question to her whether 
she was in a hurry at the time of the accident. If he had done so, the 
answer would have been in the negative and would have proved disastrous 
to his client’ case. The cross-examination proceeded as follows:— 

Q. When you got oflf the street car, were you alone ? A. Yes. 

Q. What time was it ? A. 11-80. 

Q. At night ? A. Yes. 

Q. Was the street dark ? A. Yes. 

Q. And cold ? A. Yes. 

Q. Were there many people about ? A. No. 

Q. That is a rather deserted neighbourhood at that time of night. 
A. Yes. 

Q. How far is it from where the car stopped to your home ? A. Ten 
blocks. 

Q. Did you expect to get up early next morning ? A. Yes. 

Q. So that after you got off that street car you wanted to get home 
just as quickly as you possibly could, didn’t you ? A. Yes. 

Thus the counsel succeeded in establishing a number of collateral facts. 
He brought out the fact that she was alone that late night, that the street 
was dark, cold and deserted. That she had ten blocks to walk and in that 
she was to get up early next morning. The Jury had no hesitation in 
coming to the conclusion that in fact she was in hurry at the time of the 
accident. In doing this, she gave the impression of the Jury about contribu¬ 
tory negligence which the defence witnesses were ready to corroborate. 

CHAPTER 68. 

In Suits for Breach of Promise of Marriage. 

It is generally seen that in a suit for damages for breach of contract of 
marriage, the girl or her parents always exaggerate things to a large extent 
in order that they may recover the maximum amount of damages from the 
defendant. The evidence of th* girl requires careful scrutiny. It requires 
great tact to handle such a witness. A woman has always an advantage of our 
counsel. The lawyer is bound by every law of decency, policy and manner to 
treat her with utmost consideration. But sometimes she is too clever for a 
lawyer. In an action for breach of promise to marry, the defendant is entitled 
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to prove that the plaintiff is a person either of bad character or of coarse and 
brutal manners. See Taylor, S. 358. 

The following decisions will be found useful:— 

A contract w*as entered into between two Hindus that the daughter of 
1 he one would be given in marriage to the son of the other. The contract was 
broken. Damages of two kinds will naturally result: (i) the pecuniary loss, 
if any, and injury to the feelings and prospects to the bride and bridegroom 
nersonaliy (ii) the pecuniary loss and the loss to the credit and reputation of 
the family of the injured party. 1987 M. W. N. 1274. A suit by the father 
of the bride for damages suffered by him as head of the family and as father 
of the bride is not strictly an action for breach of the promise of marriage. S. 78 
must be applied to the case. 1987 M. W. N. 1274. In case of breach of contract 
of marriage, a claim to recover an amount by way of increased expenditure 
on the bride’s subsequent marriage alleged to be due to her having been dis¬ 
carded cannot be allowed, because the increased expenditure does not naturally 
and directly arise from the breach of the first marriage, and is generally too 
remote a consequence. 1937 M, W. N. 1274. Money advanced on the faith 
of a promise to give a girl in marriage or settling a marriage can be recovered 
in case of breach of contract. 10 C. 10o4, 1934 L. 544 : 153 I. C. 913, 7 P, R. 
1880, 1 C, L. J. 261,1923 N, 296 ; 74 1. C. 107, 14 -W. R. 154. In case of breach 
of contract of marriage Court will allow refund of money as well as compensation. 
1934 L. 344 : 152 I. C. 913. Where a contract of marriage is not performed, 
property gifted or money paid under it can be recovered back. 16 B. 673, 
7 Bom. H. C. R. 122, 65 I. C. 81 (C.), 10 C. 1054, 1928 N. 89 : 106 I. C. 803, 
1 C. L. J. 261, 118 P. R. 1919, even though the plaintiff himself broke the 
contract by refusing to give the bride in marriage. 41 M. 197, 

If the marriage has been solemnized, the money cannot be recovered by 
suit. 32 M. 185, 1926 P. 582 : 5 P. 646 : 99 I. C. 782, 

Where plaintiff advanced money to the defendant in consideration of his 
daughter’s betrothal and.^flnce died, the suit for refund of money is not main¬ 
tainable. 27 P. L. R. 1915 ; 27 I. C. 1018. Defendant promised to give his 
minor girl in marriage to the plaintiff in consideration of a sum of money. The 
defendant failed to fulfil his part of the contract. Held, that the plaintiff can 
bring a suit for the recovery of money paid. 10 C. 1054. An agreement to 
remunerate or reward a third person in consideration of negotiating a 
marriage is contrary to public policy. 17 M. 9, 1926 P. 582 : 5 P. 646,18 B. 
126 (131). 

Illustrations 

(f) This was a case of breach of promise of marriage with a claim for heavy 
damages by a young and attractive lady against a much elderly man, who was a 
rather rough, shabby and unshaven man, who was running a big and profitable 
business. The defendant conducted his own case. His plea was that the marr¬ 
iage fell through on account of the coldness of the lady rather than any fault of 
his own. The following is the kind of cross-examination adopted by the 
defendant:— 

He asked if she had a letter in which he complained of her conduct. “ Yes, 
she had.” 

Of course the learned counsel for the plaintiff was on his legs in a moment 
with his objection :—“ No notice to produce to produce my Lord,” Beautiful 
pettifoggism this was, which told well with the Jury, who concluded that the 
counsel did not dare to produce it, What else could they think ? No notice I 
They, the Jury, wanted to see it. 
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“ No notice to produce,” the counsel repeats triumphantly with a defiant 
shake of the head. 

The Jury shook theirs too; and well they might, if this was advocacy “ Yon 
have given no notice to produce,” says the Judge. 

“ I am not acquainted, my Lord, with the forms of law. She has got it theie, 

I daresay, without any notice. If I had the means of employing a lawyer, my 
Lord, I should not have been in my predicament; but I was not up to this sort 
of thing. Then the Jury must not see it, I suppose ?” 

You will not suffer through not having a counsel,” says my Lord, ” I assure 
you.” Which was quite true. 

“ I could not afford it, your Lordship, that is why a solicitor would not take 
up my case. I am only a poor man.” 

“We will see about that,” says the astute counsel. “ We will see about that 
presently.” 

^ “ What is the date of that letter ?” asks the Judge. 

“ It was in March, my Lord, while she was away in Cumberland I wrote to 
ask when—.” 

“ I object,” emphatically cries the astute pleader. “ I object.” 

“ I wrote to ask when she was coming back,” says the defendant, “ as I got 
five children, my Lord, and nobody to look after them.” 

“ Which do you object to ?” inquires the Judge, ” to his asking her to come 
back or the five children ?” 

“ Oh, my Lord,” deprecatingly answers the counsel, “ this is too had. I object 
to all of it; be has given evidence of the contents of a letter which there was no 
notice to produce. Really, my Lord!” 

“ How old are your children ?” asks the Judge, “ it does not require any 
notice to produce them, I suppose.” 

“ The oldest is fifteen, my Lord, and the youngest two years and right 
months.” 

“ Do you object to that Mr.—?” 

“ Oh, no my Lord; it is no use to my objecting; it is in now.” 

“ Is there anythmg in that letter,” asks a Juror, “ that the counsel is afraid 
of, as he don’t want it read ? Because if it has anything to do with the case we 
should like to see it.” 

“ Oh Dear, no Sir,” answers the learned Queen’s counsel with quite a ready 
wit, “ only there was no notice, Sir, But, of course, I should wish it to be read 
—I want it read. Indeed I should have put it in myself if you had not asked for 
it.” This surely is not a good style of advocacy. 

Part of the letter had really been quoted in the opening speech. And now 
comes the other part, amounting to this. The defendant could not afiord a house¬ 
keeper, there was no one to look after his motherless children, and his business 
was going to rack and ruin;—at all of which there was much laughter, not at the 
misery but at the skill of defendant. 

“ My Lord,” says he, “ here is her answer to that letter.” 

Up jumps the plaintiff’s counsel once more with his lamentation: 

“Oh,my Lord’(another objection): he ought to have had inspection-letter 
kept back ’—and so on, making the administration of justice locdi more like a 
burlesque than a business proceeding. 
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But the letter was at last read. True, there was neither warmth nor feeling 
in it, hardly civility. It was rather the letter of a common scold than a lover. 
No wonder the learned gentleman tried to conceal it behind technicalities. When 
the defendant has thus evoked the sympathy of the Judge and the Jury in his 
favour, the following cross-examination of the defendant by the plaintiff’s counsel 
is not at all suited:—Now, then, said he jumping from his seat to cross- 
examine :— 

Q. “You live in a house, do you not, of a hundred and twenty 
pounds a year, do you not ? Now be careful. Sir, we know something about 
you.” 

A. “ That is what keeps me poor, that and my family leaves me without a 
penny. They put on twenty pounds last year to it.” 

Q. “ What is your business worth, Sir ? Be careful, now.” A. “ I am care¬ 
ful.” says the man, " as careful as ever I can be.” 

Q. “ What is your business worth, is my question,” repeats the counsel. 
“ What would you take for it ?” 

A. “ Well,” says the defendant, “ if you like to clear up what I owe, ^ou 
can walk in and I will walk out; and you will find you won’t get much of a living 
then. But perhaps you might not have a family. Sir ?” 

Q. “What about good-will?” asks the counsel. A. “Good-will—well, 
Sir,—all at.” 

Q. “But you have other property, have you not, Sir ?” A, “I have and 
here it is,” said the man, producing some pawn tickets. 

Q. “Do you mean to swear, Sir. that you have no other property ? Come, 
now, be careful, Sir,—we have got witnesses. A. “I do, Sir.” 

Q. “No money ?” A. “I might have a few shillings—she thought I had 
a good deal no doubt.” 

Q. “Why do you say she thought you had money ? A. “Because they 
were always wanting it.” 

Q. “Whom do you mean by they ?” A. “She and her mother and 
father.” 

Q. “Don you mean to swear, Sir, you have no money in the bank ? A. 
“Not as I know of.’’ 

Q, “She has told us you have.” A. “Well, if you like to believe all she 
will swear to, you will have enough to do.” 

Q. “I will have an answer, Sir ; have not you money in the bank ?” A. 
“Well, Sir,” said the man, “here is my bank-book—that knows more about it 
than I do; if I have got any there I will soon have it out.” 

Q. “Let me see it,” said the counsel. 

After examining the hook he handed it back without a word. 

Tne Judge wanted to look at it. 

“Why,” said his Lordship, “the balance is the wrong way.” 

Then the Jury looked at it and passed it back with a toss of the head. 

Another question:—^“Did you not break off this engagement because you 
wished to marry a widow with £900 ” ? 

“I wish I could find one, Sir; I would take one with a deal less than that.” 
(Laughter.) Case dismissed with costs. Harris pp. 12—16. 

(tf) In a breach of promise case the defendant, Scarlett’s client had alleged 
to have been cajoled into an engagement by the plaintiff’s mother. She W4$ 
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a witness on behalf of her daughter, and completely baffled Scarlett, who 
cross-examined her. But in his argument he exhibited his tact by this happy 
stroke of advocacy. ‘‘You saw, gentlemen of the Jury, that I was but a 
child in her hands. What must my client have been ?” 16M. L. J. 174, 

iiii) This was an action for damages for breach of marriage by Misi 
Eugenie Martinez, a beautiful Spanish woman of just 21 years of age, against 
one Juan Del Valle, the defendant, a rich middle-aged Cuban banker; the 
suit was for jfSO,000 damages for seduction and breach of promise of marriage; 
the intensity of the public interest on this particular occasion can readily 
be imagined. Mr. Beach was for the plaintiff and Mr. Choate was for the 
defendant. 

The plaintiff and defendant were strangers until the day when she had 
slipped on the ice, and had fallen in front of the Gilsey House on the comet 
of 29th Street and Broadway. Mr. Del Valle had rushed to her assistance, 
had lifted her to her feet, conducted her to her home, received the permission 
of her mother to become her friend, and six months later had become the 
defendant in this notorious suit which he had tried to avoid by offering the 
plaintiff £20,000 not to bring the matter into Court. 

Mis Martinez took the witness-stand in her own behalf and thus told her 
story ;—“I became acquainted with Juan Dell Valle under the following 
circumstances: On or about the fourteenth of January, 1875, when passing 
through 29th Street, near Broadway, I slipped on a piece of ice and fell on 
the sidewalk, badly spraining my ankle. Recovering from my bewilderment, I 
found myself being raised by a gentleman, who called a carriage and took me 
home. He assisted me into the house, and asked whether he might call 
again and see how I was getting on I asked my mother, and she gave him 
permission. He called on me the next day, and passed half or three quarters 
of an hour with me, and told me he was a gentleman of character and 
position, a widower, and lived at 55, West 28th Street, that he was very 
much pleased with and impressed by me, and that he desired to become better 
acquainted. He then asked whether he might call in the evening and take 
me to the theatre. I told him that my step-father was very particular with 
me, and would not permit gentlemen to take me out in the evening, but that, 
as mother had given her consent, I had no objection to his calling in the 
afternoon. He called three or four times a week, sometimes with his two 
younger children, and sometimes taking me to drive in the Park. About three 
weeks after the beginning of our acquaintance he told me he had become very 
fond of me, and would like to marry me ; that his wife had beeu dead for 
three years, and that he was alone in the world with four children who had 
no mother to care for them, and that if I could sacrifice my young life for 
an old man like him, he would marry me and give me a pleasant home; that 
he was a gentleman of wealth, able to provide for my every want, and that 
if I would accept him I should no longer be compelled, either to endure the 
strict discipline of my step-father, or to struggle for simple existence by 
teaching. He gave me the name of several residents of New York, some of 
whom my step-father knew personally, of whom I might make inquiries as to 
his character and position. I asked Mr. Del Valle whether he was in earnest 
saying that I was comparatively poor, and since my step-father’s embarrassment 
in business had not mingled in society, and wondered that he should select me 
when there were so many other ladies who would seem more eligible to a 
gentleman of his wealth and position. He replied that he was in earnest and 
he had once married for wealth, but should not do so again. He told me to 
talk with mother and give him an answer as soon as possible. He said that he 
loved me from the first moment he saw me, and could not do without me> 
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fine mansion at Poughkeepsie, overlooking the Hudson, fine grounds, and 
everything one could desire in a country house. Mr. Del Valle gave me the 
keys of the house and told the entire establishment was under my charge, 
Six days after I arrived at Poughkeepsie he forc^'d his way into my bedroom. 

I insisted upon an immediate marriage as my right. He told me he had not 
been able to arrange the compromise in Cuba, and begged me to be reasonable 
and he would he my life friend ; that I could not return home under the 
circumstances, and that anything I might at any time want he would always 
do for me. He tried to persuade me that I would best accept the situation 
as it was, and that it was a very common occurrerce. I had no home to go to 
and did not dare to record the circumstance to my mother; I would have 
died first. Three months later, or at the end of the summer, his manner 
entirely changed towards me. I repeatedly asked him for some explanation, 
He persuaded me that his coldness was assumed to prevent the servants from 
talking, that he was going to Cuba to try to fix up the compromise, and 
prevailed upon me to go back to my home and parents and wait. This I 
did on the sixth of September. After I returned to New York, I wrote to 
him but received no reply, and had never seen him since.” 

After this evidence had been given in the examination-in-chief, the cross- 
examination of the lady commenced. In starting his cross-examination, Mr, 
Choate proceeded to introduce the plaintiflp to the jury by interrogating her 
with a series of short, simple questions, the answers to which elicited from 
the lady a detailed account of her life in New York since the year of her birth. 
She said she was twenty-one years old; was born in New York City; her 
parents were French; her own father was a wine merchant; he died when 
she was seven years old; two years later her mother married a Mr. Henriques, 
with whom she had lived as her step-mother for the fourteen years preceding 
the trial. She had been educated in a boarding-school, and since graduation 
had been employing herself as a teacher of languages, etc., etc. 

Mr. Choate had in his possession a letter written by the plaintiff to Mr. 
Del Valle during the first few weeks of their acquaintance. In this letter, 
Miss Martinez had complained of the wretchedness of her home life in con¬ 
sequence of the amorous advances made to her bv her step-father. Mr. Choate 
was evidently of the opinion that this letter was a hoax and had been written 
by Miss Martinez for the sole purpose of eliciting Mr. Del Valle’s sympathy, and 
inducing him to allow her to come and live in his family as the governess of 
his children with the idea that a proposal of marriage would naturally result 
from such propinquity. The letter was in the following terms :— 

“ Dear friend ; I believe I promised to write and tell you my secret. I will 
now do so. When I was nine years of age my father died. My mother married 
my uncle, who is now my father. To make a long story short, papa loves me, 
and has done everything in his power to rob me of what is dearer to me then my 
honour. And ever since I was a little child he has annoyed me with 
infamous propositions and does so still. You can easily imagine how unhappy 
and miserable^ he made me, for I don’t love him the way he wishes me to, and I 
cannot give him what he wants, for I would sooner part with my life. I have 
only God to thank for my unsullied honour. He has watched over me in all my 
troubles, for oh, my dear friend, I have had so many, many trials! But it is 
God’s will and I always tried to be a good girl, and now you know my secret, 
my heart feels light. I now leave you, wishing you all my sincere 
good wishes, and with many kisses to the dear little girls, I remain your friend, 

Eugenie. 

“ N. B .—will meet yon on Saturday at 1 o’clock, corner of Twenty-eighth 
Street and Broadway.” 
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‘•usDec^i. p :h&t the coLtents of this letter were false, and judging from state- 
niads intbe olainifi's tcstiniony-in-chief that she had either forgotten 
'] about t’lis letter or concluded that it had been destroyed, Mr. Choate set the 
first trap *for the plaintiff in the foliowing simple and extremely clever 

n, «• B'- what name did you pass after you returned home from boarding 
school and found y:ur mother married to Mr. Hennques?’' A, “Eugenie Henriq- 
ues, invariUoly.” 

Q. “A-fi when did you first resume the name of Martinez? " A. “ Vthen 
I left the roof of Mr. Henriques.” 

Q. “ A’.-a s until tnat time were you called by his name ?'* A. 
“Always.” 

y. “Did your father exercise any very rigid discipline over yourself and your 
sister that you remember ?” A. “He did.' 

Q. “When did that rigid discipline begin ?” A. “It commerced when I first 
knew him.” 

Q. “ And it was very rigid, wasn’t it ?” A. “ It was very,” 

Q. “Both over yourself and over your younger sister?’ A. 


JL 

Q. “Taking very strict observation and care as to your morals and your 
manners ?” A. “Exceedingly so.” 

Q. “ How did this manifest itself ?” A. “ Well, in preventing my having 
any other associates. He thought there was no one good enough to associate 
with us.” 

Q, “ Then he was always very strict in keeping you in the path of duty, was 
he not ?” A. “Most undeniably so.” 

Q. “Was this a united family of which you were a member ? Were they 
united in feeling ?” 

A. “Very much so indeed, There are very few families that are more unit¬ 
ed than we were.” 

Q. “ All fond of each other ?” A. “ Always.” 

Q, “As to your step-father, you were all fond of him and he of 
you ?” 

A. “ Very fond of him indeed, and he very fond of us.” 

Q. "And except this matter of his rigid discipline, was he kind to you ?” 
A. “ Very.” 

Q. “And gentle.” A. “Very gentle and very kind.” 

Q. “Considerate?” A. “Very considerate always to our happiness, but 
he did not wish us to associate with the people by whom we were 
surrounded, as we were not in circumstance to live amongst our 
class.” 


Q. “ When was it that he first introduced the subject of marriage, of for¬ 
bidding you to marry, or thinking of marrying ?” A. “Well, when I was about 
sixteen or seventeen.” 

Q. “And was it then that he said that if you married, he would 
shoot you and shoot any man that you married ?” A. “ He did.” 

Q. “That was the one exception to his ordinary gentleness and kindness, 
wasn’t it ?” A. “ Yes.” 

Q. “And the only one ?” A. “And the only one.” 

Q. “Your step-father is no longer living, is he ?” A. “He is not. He died 
last October." 
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Leaving the subject at this stage, Mr. Choate went on to the next point r 
his cross-examination, which had nothing to do with the subject he was previous, 
ly cross-examining upon. 

Q. “Can you fix the date in January when you first saw the defendant, Mt 
Del Valle ?” 

A. “It was on the fifteenth day of January,—either the fourteenth o- 
the fifteenth. It was on a Thursday. I had an appointment with m, 
dentist.” 

Q. “Thursday appears by the calendar of that year to have been on fit 
fourteenth of January.” A. “That was the day.” 

Q. “What time in the day was it that you first met Mr. Del Valle on thi 
Thursday, the fourteenth day of January ?” A. “About half-past two o’clod 
in the afternoon.” 

Q. “Have you any means of fixing the hour of that day ?” A. “Yes, I has 
an appointment with my dentist at three o’clock,” 

Q. “Your appointment with the dentist had been previously madp 
and you were on your way there ?” A, “I was on my way 
there.” 

Q. “It was at the corner of Broadway and 29th Street that you fell on the 
ice, was it not ?” A. “It was.” 

Q. “You did not observe the defendant before you fell ?” A. “I did 
not.” 

Q. “And you had never seen him before?” A. “I had never seen lum 
before.” 

Q. “Did this fall render you insensible ?” A. “Very nearly so. I fell on 
my side and way Ijing down on the ground when Mr. Del Valle raised me up, 

I ren ember there were some iron railings near there, and I was leaning against 
these railings while Mr. Del Valle hailed a cab, assisted me into it, and took 
me home. He told me in the cab that he had been following me all the way 
up Broadway.” 

Q. “Did he tell you for what object he followed you ?” A. “He did 
not. He merely told me that he was following me.” 

Q. “And you did not ask him for what purpose he followed you?” 
A. “I did not,” 

Q. “Did he drive you to your home?” A. “He did, and when we 
arrived he assisted me into the house. I had sprained my ankle. He ex¬ 
plained my accident to my mother and that he had brought me home. My mother 
thanked him and he asked if he might call again, and see how I was gettiug 
along with my injury.” 

Q. “You were somewhat seriously disabled by your accident, were you 
not ?” A. “I was.” 

Q. “For how long.” A. “Well, for two or three days.” 

Q. “A, sprained ankle ?” A. “My ankle hurt me very much. I hod 
it bandaged with cold water and lay on the bed for two days. The third 
day I was able to limp around the room only a little, and the fourth day I 
could walk around.” 

Q. /‘How long was it before you got entirely over it, so to be able to go 
out of doors ?” A. “Well, I went out the fifth day.” 

Q. “And not before ?” A. “And not before.” 

Q, “So that because of the injuries that you sustained, you were confined 
to the house for five days ?” A. “I was.” 
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. 7 iT. fi + ;iqv nr Tanuarv 16, you were confined to >our room 
Q -'ADi tost dsy, or Janu^ upon my bed. I was not 

ai-d lying upon tne bed ? A. les, ou, 
confined in bed as sick. 

Q. “When was the first time ^ ^ tiDo you mean the 

ulace except at your father’s or your mother s house . A. y 

tirst time that I went out with him . following that in which I met 

.m.S S-Lr'on.'Srtb'etur^Sl^ out sHthbimsome- 

time during the following week Delmonico’s to dine." 

,v of'thn purnhaso still further thana^eek 

present he ,ave you. or the hrst present 1" 

4 “Oh, no, not by any means. . r „„ ?” A “The first 

’oay%»^S“h'°M-?whin r'wU'rDelmonico’s, 1 aeeepted books 

“And from ttat time me'tooKd 

reSSWr^rth^'h diing, he-would stop at a confeetioner's 

and buy me something. marriaffe which you say was 

Q. “Down to the first time of e go with him to 

aboutthreeweeks after you met, ho ny average of about two 

Dehnonico’s or other restaurants ? A. v\eii, on 

or three times a week.” nmimonico’s A “The first time 

Q. “Where else did you go ^as at the time of the 

1 went to “y P^®°®t^7gave m“ theming when he brought the ring for me.” 

did/ougothen?” A. “We went in University Place some- 
from Christian’s book store. c„i„,;>c9» A “I think it 

Q. (With a smilr). "Was it a pUca nallad Solans! A. I thmkit 

w, A- n r’t-H vmi an there with him before he gave you the 

ring?’ r”Str&^ho’'gava me the ring. That was the 

first time I ever went to this place. . pinee if vou live up in 56th Street ? 

Q. “How came you there in Univ^s^ 

Did you make an appointment to be there . a. ^ t' 

for me. tiip^ ?” A “Yes. Didn’t he come 

Q. “Came up and took you down j 

“SiVXmfirtp Tt t “S 

Sa‘^"aii^gt uuTafL that he bought the ring tor me." 

J “^hie^uiiSr^,^^ py, iuterveued betwep 
^g““g“^nr“ “"»« ueariy ..I l*<bt the time," 
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Q. “Where was the jewellery store where the ring was bought?” A. "I; 
was on Sixth Avenue. 1 cannot say near what street it was. I felt cold an: 
tired that day. We walked from Solan’s and it seemed to me as though th 
walk was rather long.” 

Q. “You remember the name of the store ?” A. “I do not.” 

Q. “Should you know the name if I told you ?” A. “No, I never knew 
the name.” 

Q. “Did you ever go to this store but this one time ?” A. “Never went 
there but one time.” 

Q. “And you are sure of that ?” A. “I am very sure of that.” 

Q. “The only time you were there was with Mr. Del Valle ?” A. “Tha: 
was the only time I have ever been in that store in my life.” 

Q. “You say you looked at a solitaire diamond ring?” A. “Yes, 
but Mr. Del Valle told me that he preferred an amethyst, and Itooktk 
amethyst.” 

Q. “There was a considerable difference in the cost, wasn’t there between 
them ?” A. “There was.” 

Q. “Do you know the cost of the amethyst ting ?” A. “I think it was 
forty-five dollars,” 

Q. “The cost of solitaire diamond ring might be many hundreds of dollars 1'' 

“One hundred and five dollars, one bunded and ten dollars, on hundred and 
fifteen dollars,—I do not know.” 

Q. “Did you look at any other jewellery ?” A. “Mr. Del Valle asked me il 
I wished anything else, but 1 did not.” 

Here Mr. Choate showed the witness the letter addressed to Mr. Del Valle 
which she had left at the jeweller’s on her second visit there, the handwriting of 
which the witness denied. 


Then the cross-examination took a somewhat different turn. By this time 
Mr. Choate had laid a sufficiently strong foundation to show the real character 
of the witness to the Judge and the jury. Yet the questions were put in mild 
and gentle tone. 


Q. ^ “Now let me refresh your recollection a little, Miss Martinez. Didn’x 
this visit to the jeweller’s take place on the fifteenth of January, the day after 
you made the acquaintance of Mr. Del Valle ?” A. “Oh, no, not by any means, 
Sir.” 


Q. “Sure of that?” A. “I am very sure of it, for I was confined 
to my room the day after I first made the acquaintance of Mr. Del 
Valle.” 


Q. “Then you never went to thS,t jeweller’s store but once ?” A. “Never, 
I would not know the store, and do not know. I do not recollect the name or 
anything about it.” 

Q. “There was some trouble about the ring being too large, wasn’t there ?” 
A. “Yes, the ring was too large for the finger I wished it for,” 

Q. “And orders were left to have it made smaller ?” A. “Yes.” 

Q. “What arrangement was made, if any, for your gettine the ring when it 
should be made smaller ?” 

A. “There was no arrangement made. Mr. Del Valle merely said that 
when he called upon me again he would bring it to me and he did bring it to 
me.” ® 
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Q. “About what time was that; in February ?” A. “It was, I should say, 
the first week in February. I cannot give the exact date.” 

Q. “Xow let me again try to refresh yonr recollection. Didn’t you your¬ 
self go to the jewellery store and get the ring ’?” A. “I myself ?” 

Q, “You yourself. “ A. “I never went to that jewellery store 
but once in my life, and that was with Mr. Del Valle himself while I selected 
the rirg.” 

After a few unimportant questions on this subject, the cross-examination 
turned on another topic. 

Q. “Did you ever go by any other name than your own father’s 
name, Martinez, or your step-father’s name, Henriques ?” A. “I did 
not.” 

Q. “Did you ever have letters left for you directed to Miss Howard care of 
J. Krank, Xo. 1060, First Avenue ?” A. “I never did.” 

Q. “Do you know No. 1060, First Avenue ?” A, “I do not. I have no 
idea where it is.” 

Q. “Do you know what numbers on First Avenue are near to your 
house on 56th Street ?” A. “I do not. I never went on First 
Avenue.” 

Q. “Did you ever have any letter sent to you addressedto Miss 
Howard, care of Mrs. C. Nelson, on Ninth Avenue ?” A. “ I never 
did.” 

The purpose of these questions was as follows:— 

On behalf of the defendant Mr. Choate was intending to swear as witnesses 
a Mr. Louis, who kept the store on Ninth Avenue around the corner from where 
the plaintiff lived in 44ith Street and a Mrs. Krank, who lived around the corner 
from her residence on 56th Street, who would both testify that the plaintiff had 
a confirmed habit of having letters left there,—letters from various gentlemen, 
some of them having the monogram “F. H,” the initials of Frederick Hammond, 
the clerk of the Hotel Royal. 

Mr. Choate also had in his possession a letter of the twenty-second of 
January, in the plaintiff’s handwriting and addrersed to Mr. Del Valle at the 
inception of their acquaintance, which read, “Should you deem it necessary to 
write to me, a line addressed ‘Miss Howard, in care of J. Krank, 1060, First 
Avenue,’ will reach me.” 

Next Mr. Choate went back to the subject of the presentation of what the 
plaintiff called the engagement ring. 

Q. “At the meeting when Mr. Del Valle brought the ring to your house, was 
anybody present.” A. “Nobody was present.” 

Q. “And I have forgotten how long you said it was that you kept 
the ring before returning it to him,” A. “I never told you any stated 
time.” 

Q. “Well, I would like to know.” A. “I returned the ring to him when I 
dissolved the engagement between him and me—about a week or so after I had 
received the ring,” 

Q. “Then it was only a week that the engagement lasted at first before it 
was resumed the second time ?” A. “Well I think so.” 

It may be noticed at this stage, that the plaintiff had already read in evidence 
to the jury a fabricated copy of a letter breaking her engagement to the defend¬ 
ant returning him the ring. There had been no such letter in fact handed to 
Mr. Del Valle, but the plaintiff had substituted this alleged copy for a letter, the 
original of which Mr. Choate had in his possession, which was the one 
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already referred to, wherein the plaintiff had complained of the bruh 
solicitations of her step-father, and had requested him not to read until h 
was alone. 

“ Q. “ Now you have spoken of the circumstances under which you retonet 
him the ring in a letter, with injunctions not to open the letter until yo. 
separated. What was your purpose in requiring him not to open the letter 
until he should be out of your pre.sence ?” 

A. '* Because I knew if I told him what my purpose was, he would not 
accept it. He would not dissolve the engagement between us, and I wished 
him to see that I was determined upon it. That was my purpose.” 

Q. “ Was not the fact of the ring being in the letter quite obvioit 
from the outside ?” A. It was, and he asked me what it was.” 

Q. “ Where was it that you handed him that letter ?” A. When ws 

were dining.” 

Q. “ At what place ? Was it this place you have just mentioned- 
Solari’s ?” A. “Yes, Sir.” 

Q. “ How many times had you been there then ?” A. “ We went thereaftei 
our engagement very frequently.” 

Q. “Was that your regular place of meeting after your engage 
ment ?” * A. “ Sometimes we went to Delmonico’s; more frequently m 
went to Solari’s.” 

Q. “ And it was there that you handed him the the letter ? How loiij 
before going there had you written the letter ?” A. “It was written tie 
day after he spoke to me of having a compromise in Cuba. The very day after, 

I made up my mind to break the engagement.” 

Q. “ Tell me, if you please, all that he said when he spoke about tte 
compromise.” 

A. “ Well, we were coming home in a carriage, and he asked ms 
when We should be married, and 1 told him I did not know; that I was 
not thinking of it yet for some time, and he said that when we should b 
married, he would like to be married privately, without anybody knowiiij 
about it. That he had a good many friends here in New York and peopl- 
that were apt to talk, and he requested me to marry him privately and r 
once.”- 

Q. “ Did he say that he already had a wife as a ‘ compromise A 
“He did not.” ' 

Q. *' Did he explain in any way what this ‘ compromise,’ as you call i‘ 
was ?” ^ A. “ He merely told me, * Oh there is no secrecy. I have a coni' 
promise in Cuba—some trouble there, for reasons best known to myself) bn' 
that it was better to marry privately.” 

Q. “ Did you believe he bad another wife living in Cuba ?” A. 
“ No.” 

Q. ^ “ What was there that you supposed could prevent a man marrying 
again if he loved a woman, as he said he did you, except the existence of a vt 
already ?” A. “ Well, I thought perhaps he had some alliance with soait 
woman whom he had promised to marry, or was obliged to marry, and could no 
marry any other woman under those circumstances.” 

Q. “ He did not suggest anything of that sort ?” A. “ That was only 
the impression that I received at the time,—what I thought.” 

Q. “ And you never had any other impression but that, had you? 
A. “ No, I had not,” r 
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Q, *• Wj yen ctjndu'pi to take n ^ agiia i' was under that iai^^.’es- 
sloa?” A. "Not at all He toll me tn>c the compromise was arranged aad 
had been adjusted. I took him again and became engaged to nim.” 

Q. “ Yeur idea of tr e nature of the compromise when you took him again 
was t:.at he had b.en engaged to a.iother woman in Cuba and promised to 
marry her. Is t} at ii ?” A. Yes, Sir. k was something of that 
kirrl 

y. '-Ihen, when yon concluded to take back the ring, it was upon the 
unuLrs.anding th .t ha had broken ai engagement wi;h a woman in Cuba. 
Did it not occur to you as sn obstacle, when you took him again, that he 
had just broken a match with another woman ?” A. “ No, not at all.” 

Q. “ You did not care for that ?” A. “ No, I did not care for it, because 
I trusted him.” 

Q. ” How often did Mr. Del Va!.e v’sit you at this time V’ A. “ Four 
or five times a week.” 

Q. “ D:d you a- 1 your mother keep these visits of this gentleman and 
the ei gag'-ment a secret from your step-father ?” A. “ We did.” 

Q. ‘* And that because of his thereat to shoot you and the man if you ever 
married ?” A. •* Yes, Sir.” 

Q. ^ Had ycur father kept weapons ready ?” A. •* Well, no I do not 
thi"k Le did." 

Q. Did \ ou ever m.’.ke any complaint to Mr. Del Valle of being harshly 
trated by your step-father ?” A.‘ “ I never did. >Iy father never trated me 
Lcrshly.” 

Q. “I want you to look at this signature and see whether that is yours on 
the paper now hai ded you.” (Passing a paper to witness). A. “ I could 
not say whether it is mine or not. 

Q. " What is your opinion ?” A. “ I do not think it is. It does not 
look my signature.” 

Here Mr. Choate goes back to the subject of her fabricated letter. 

Q “ How is it that you have produced here a copy of the letter in which 
you suy you enclosed the ring in February or March ? How is that ?” A. I 
do tot know. I merely found a copy on= day in a book. I never made a 
practice of copying.” 

Q. When and where did you make the copy of that letter ?” A. “ I 
did not make any copy of it after I hai sent the letter to Mr. Del Valle, but the 
paper upon which I wrote was defective when 1 wrote it to him. There was a blot 
or something on it, and I found the copy afterwards.” 

Q. ” Then you do know exactly how you came to have a copy ?” A. 
“ Yes, it was in my desk drawer, that is all, but I did not make a practice of 
keeping copies of all the papers.” 

Q, “ D d you not say a moment ago that you did not know how you came 
to have a copy ?” A. “ No; I did not know how I came ;o have a 
copy-” 

Q. “In what respect did this copy differ from the original enclosing the 
ring?” A. “It did not differ. I only said there was a blot upon the paper 
and I put it into a drawer and wrote another one, and ihac paper remained 
blotted in the drawer for a considerable length of time.” 

Q. “What part of the paper was the blot on ?” A. "The first page.” 

Q. (Handing the letter to the witness). “Whereabouts do you see the 
blot ?” A, “Oh, well, it is not on the copy at all.” 
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Q “Oh, you sent the blotted one?” A. “No, I did not. Ikepttk 
blotted one in the drawer. I did not send that.” * 

Q. “Where is the blotted one ?” 

[Referring to this question, Mr. Wellman says:—“Mr. Choate put on? questioi 
too many by asking-Where is the blotted one ? The affect of his previo,’ 
questions cancerning this fabricated copy of a letter was entirely lost tv 
allowing her a chance to reply, “I have the blotted copy at home. I have a 
copy of all these letters at home.” The reply was false, but had shebeen 
called upon to produce the blotted copy she could have easily supplied it 
overnight. Mr. Choate had made his point, a good one, but he didn’t leave it 
alone and so spoiled it.”] 

A. “I have it at home, I have a copy of all these letters at home.” 

Q. “Then you made a second copy from that blotted copy ?” A. “I did," 
* ♦ ♦ ’ 


Q. “Now you say, Miss Martinez, that you went to the hotel on the twenh- 
P! 2 btb day of April ?” A. “I did.” 

Q. “From where did you go ?” A. “From my own home.” 

Q. “Did you know anybody at that hotel ?” A. “I did not.” 

9; “Did you know any of the managers or clerks at the Hotel Royal f 
A. did not.” 


Q. ^*Did you register your name at that hotel?” A. just merely gave 
name as ‘‘Miss Livingston,’ I did not register, I suppose I was registered.” 
fine uaine ^*Miss Livingston” registered on the hotel register was in the hand- 
wntiiig of this same Frederick Hammond), 

Q, “To whom did you give your name as “Miss Livingston’ ?” A. “To a 
gen leman whom I saw before taking board there. I went to arrange for a 
room the day before, and he asked me my name and showed me a room 
and i told him my name was ‘Miss Livingston,’ and he put, it down ” 

Q. “Who was that gentleman ?” A. “I do not know who he was, or 
what ne was.” 


Q. Do you know a gentleman named Frederick Hammond ?” A. m; 
Signed that way, by the name of Hammond. Mr. Del Valle tofd 

managers of the hotel, and it was 

that hotel that he suggested my going to.” 

hoteP’ ^6nt by his suggestion ?” A. “I went by his suggestion to this 


Q. “Did he tell you of Frederick Hammond?” A. “He did not. He 
merely said that he knew some of the managers.” 

“Yes^Sir"^*^'^ Hammond was the name signed to your receipt ?” A, 

gentleman to whom you gave your name as 
‘Miss Livingston’? ” A. “I really do not know.” 

the before?” A. “I had never seen 

tne person before in my life. 

that h*otel*iin?i7<?» bow or by whom your name was registered in 

mv nnm#. ftn,4 T V ^ know. The gentleman merely asked me 

come the next dayI told , him the room would suit me, and I would 

Q. “Then you went alone both days ?■’ A. “I did.” 

defendant,’’ without the defendant?” A. “Without the 
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Q. “You selected s room that suited you ?” A. “I did. On the top 
2:'Or. It ■was ihe only room that was available.” 

[It 'was shown later that this room was a small-sized hall bed-room, f.rd 
yet M ' s s Martinez ■was supposed to have made this arrangement 'Witn tms 
hotel at the request of her wealthy affianced husband. 

In sneaki-g of this in his summing up. Mr. Choate said:—'‘Tnat doe^ 
not look* like Mr. Dei Valle’s generous accommodations. Mr. Del Vail'- was 
profuse, lavish. She had the richest meals, the finest terrapin, wiu'^s of her 
own choice, ah^ays, at Solari’s. But here in a four-by-ten room, in the fourth 
storey of the HotVi Royal.—Why, gentlemen, that looks to me a little more 
like Frederick Hammond, ■^hr; wrote her name in the hotel register! ’] 

Q. “Did ti.c defendant seic-ct this name 01 Livingston for j'ou ?” A. "dc 
merely told me to take au assumed name,—to go u'.der some other nafii''', and 
I chose the name of Livingston.” 

Q. “Did you object to it when he told you to go there under an assumed 
name ?” A. "No, 1 did not.” 

Q. “You were entirely willing to go to a strange hotel alone under an as.-u- 
med name T' “A’es. For a short while.’’ 


Q. “I wish you ivould tell us again precisely what it 'ivas mat iiidacei you 
to go to this strange note! under such circumstances.” 

A. “il'eil, Mr. Del Valle suggested that perhaps it would be better for me. 
He did not wish to have any trouble witn my siep-father concerning my disap¬ 
pearance, neither did I wish to give him any unnecessary trouble, if my father 
should take any violent steps ot any kind, as he had so often threa: end to do, 
and he suggested that I snould take a room somewhere at some hotel, and see 
how papa would act.” ' 

Q. “How was papa to know anything about it if you were under an assumed 
name ?” A. “Well, he certainly would know something about it when I left 
home.” 


Q. “And the plan was that he should know about it ?” A, “Should know 
what ?” 


Q. “Should know that you had gone ?” A. “Why, of course.” 

Q. “To this hotel ?” A. “'No, not to the hotel. He knew that I had left 
home, and my fear was that he would hire detectives to search for me, and of 
course, if he discovered me in Mr. Del Valle’s home, I could not answer for the 
consequences.” 

Q, “What consequences did you apprehend ?” A. “I apprehended that he 
would kill Mr. Del Valle and kill me.” • 

Q. “And rather than that, you were willing to go to this hotel in this 
manner ?’ ’ 

A. “Certainly, Mr. Del Valle suggested it.” 

Q. “Do you know whether your father did do anything because of your 
leaving ?” A. “Yes, I know that he put a personal in ‘ the Herald ’ for 
me.” 

Q. “Did you show this personal to Mr, Del Valle ?” A. “I showed it to 
him.” 

Q. “Did you discover it in ‘ the Herald’ ?” A. “I did.” 

Q. “The ‘ personal ’ in ‘ the Herald’ of the second day of May, or about five 
days after you had reached the hotel, is contained in this paper which I now show 
you, isn’t it ?” A. “Yes.” 
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Q. “Now after the second of May, therefore you knew tha* 
the ‘personal’ bad come from your father, didn’t you?” A. 'i 
did.” 

Q. ‘-After you knew that your inther ‘was incoi’solable and would make a. 
satisfactory,’ you did not have any more fear of his. shooting you or Mr. Del Val!» 
either, did you ?” 

A. “I moist certainly did, My father was not to be relied upor 
in what be said ct all. He said a grpat many things which he neva 
meant.” 

Q. “Do you mean that he did not have a good reputation for veracHy!' 

A. “Not at all. But I knew that he had alwsiy.s threatened to shoot me as' 
my husband, if I ever had one, and I knew that he would not make ‘all satbfac- 
tory,’ and that is why I did not return home.” 

Q. “Did you answer this ‘personal’ ?” A. “I did not.” 

Q. “Did you take any notice of your unh ippy father ?” A. “I dd 
not,” 

Q. “Made no effort to console him ?” 

A. “I did not. 1 loved Mr. Del Valle, .md went with Mr. Del Valle and 
trusted him. I had nothing to do with ray father. My father had many others 
to console him.” 

Q. “While you were at the Hotel Royal did you make a visit to (’entralPark 
with Mr. Del Valle ?” A. “Yes, frequently we went up to the Park and walkaji 
round. It was the only chance I had of going out—when he took me up 
there.” 

Q. “Do you remember anything you told him at that time ?” A. “Nothing 
in particular.” 

Q. “Did you tell him that your step-father had been using you 
brutally ?” 

A. “I did not. I never told him any such thing.” 

Q. “Did you say that you had to leave home and go to the hotel 
because of the bad treatment of your step-father ?” A. “I never did tell him 
so.” 

Q. “Did you ever tell anybody that ?” A. “I could never tell any one so, 
because my step-father never treated me badly.” 

Q. “When was it that the arrangements were completed and the family 
moved to the summer home in Poughkeepsie ?” A. “ The 1st of June.” 

Q. Did you go direct to Poughkeepsie with Mr. Del Valle and his cLildien t’ 
A. “I did.” 

For the rest cross examination see Chap. 86 Supra, 

CHAPTER 69 

In Suit for Damages for Breach of Ooatract 

Breach of contract always gives rise to damages, and the onus is always or 
the defendant to show that he is not liable, when a contract and its breach are 
established. The law relating to this subject is summarized below .—When a 
contract has been broken, the party who suffers by such breach is entitled to 
receive, from the party who has broken the contract, compensation for any loss 
or damage catwed to him thereby, which naturally arose in the usual course 
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of thinK torn such breach “.^'^etoach rf it.'^Such compensation is not 
SSen wl. or damage sustained by reason of 

default bv the other party. The oerformance of his part of the 

USL? nLTs^f g“rtS: ca]J^ciata damages for breach of eontoet, 
not to take delivery by purchaser, 1934 N. 1-9. 

p.rf^;rio”tr“rfa1y"^^^^ 

nfamolt of damages must he estabUshed with reasouabie certamty. 19SB 
^M-here vlSe agreed to pay a porta 

creditors, a suit lO ““F*, ^ jj,g vendor is also entitled to 

Srtta‘the“rSl^h!s1oVVy%oL^^^ 13B4 A. 403 1 53 A.: 760 

' Dal^^-bj- S“PPlytaS ®TetTequrtaalpSS 

were delivered in pursuance ot a con , ^ ‘ the measure of damages 

the purchaser on taking delivery „ th^ soods actually delivered and the 

is the difference between the market rat jg j ^t_ 936. When goods 

market rate of the goods contracted damages is the difference between 

are damaged during transit, the mea ,. . * market value when 

the price of the goods in t 027 la the absence of any 

they reached destination. 1930 L. 280.11 L- - . the sinking 

condition in the contract especially Jamaffes^ 1930 L. 193 ; 125 

or loss of goods is no defence to buyer’s claim for damages. 

A L D -,!m WIVPTP (roods which were delivered 
Damages for sale of Goods by Samp . = sample and the 

in pursuance of a coni fact by sample r.- „ the measure of damages is 

purchaser on taking delivery ciaimed **(,0011’ contracted to be delivered, 

the difference between the market rate of the good, contractea m 

Damages in case of Contingent Contract^—In^case^of^con^^^^ oSurreV, 
the contingency on which the contract wa. j ^ ,j, 2 q 

dama.res have to be ascertained in the usual manner. 1922 r^. is^s 

In the absence of any conditio.i in the oo^.^ract providmg for 

the sinking or loss of goods is not defence to buyer’s claim for damages. 

^■'Dml!gesL'IIucipatoryBreach-^^^ ®®^°udktes thf^TnlJaeE! 

before the time fixed for performance the of\he contract, 

the anticipatory breach takes effect as a preinature d ^ 

rate on the date of the breach. 1921 L. L. , 06 1. U ^ 

is not accepted, the measure of damages would be diffe 
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date. 1931 B. 386 : 138 I. C. 861, 1928 P. C. 200 : 111 T n i 
if the repudiation is accepted, the account may be cIospH * 
rate current on the date of repudiation and damages recoverprl i!* 
b.^. , 1 »B 1 B. 886.188 I. C. 861, 1928 P. C. 2 M : UU^c 
seller pves notice of his inability to fulfil the contract before the datpfi' 
for delivery the measure of damages is the difference between the 
price and the price on the date when delivery should have been made i 
® repudiation of a contract, damages are to be assessed ann 
mg tothecostofpeiformance. not at the time Ld place of the Tp™,ST 
but at the time and place fixed for performance. 48 C. 427 • 43 C 303 *''1 
case of anticipatory breach of contract involving deliveries in several in’stalmi 
m Kver .1 month,, the measure of damage, mil be U.e 

..ebT»thinTtte‘ir.«vr i8'c.‘8'o5“'’r::fe * 

wi, for Defective Title.—In a contract for sale of immovable oroDert- 

marketaw 7 t/tlp^ default on the part of the seller in making out 

wtf Inri tT ’ damages will be the dillerence between the mtiac' 

be defective anH th ’ o^ Ibe vendor is found to 

the differenop h f * ^®odee IS ejected by a third person, the damages would!* 

eviction and thf,r-®“ property on the date of th 

eviction and tne price origmaUy paid. 1930 M. 748 : 127 I. C. 617 , 1929 L. 416: 

257 ■ 76 I C 4^1 R 313, 1924 S, 

isstillin thp in title but the land 

as will comnpn of the plaiiitilf, he is entitled to such compensation 

B, 888 KT ^ defective quality of his title. 1928 31^427:53 

title was found dp/^T°^ executed a security for damages and costs if his 
to 41“ Ota stranger who was found entitled 

certdn^ amount by the vendee on payment of a 

455:186 1 0 amount with interest. 19381 

contract of ssIp nf 1 vendee realised from the 

for 4e reasonable compensation 

■posse^sTn^?thp^?nTf lessor fails to give 

profit which thp Ipo 1^® lessee the measure of damages is the net 

CiLdoi 53 1 during the period he was onto! 

rreSS i92fL 2 V V 835 (L.) 1925 R. 261:96 

is not entitled in contract for lease is invalid, the lessor 

4eToL ® obtain compensation for 

possession of the ToqT Continuance of the lessee in 

possession ot the premises. 1933 L. 15 :13 L. 66i : 140 I. C. 621. 

Damages for Breach of Contract for Transfer of Immovable 
A Property 

contrartwa°onf^Jh[ch°4latS^^^^ 5 damages whether the 

property 40 M property or immovable 

175 m c 889 qVw T = 269: 1927 S. 120 , 21 B. 
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M title to a property nor bar tod! d^ota C 

cbaKt cannot recoTH *5 i,^c. 421, 40 M. 388, 32 B. 163, 11 B. 

i \ 263 • 147 I- c. 1091. Where title of the vendor is found 
27*2, 1936 1933 .N. ^ thirr? nerson the damages would 

to be defective and the vendee IS ejec property on the date of the 

be the difference between jgy i. c. 617, 1929 L. 416, 

eviction 99 I_ C. 813, 1924 N. 257 : 76 

1 . C. 4oi, 21 B. 1*0. Mi tigation of Damages 

43 C. 493, P, C. 1 • obtained the benefit of another contract which is 

Lva-ry,^ftat““crt ™ nfa°vail.bla market for the goods. ,826 M, 1021 , 

Illustration 

(i) This was an action on a covenant respecting a bill ^sg gounsel 

the covenant was admitted. The opening of t e ^ ^ plaintiff’s ease, 

ereated an enoellent impression on the Judge in favoOT ol the pmmH 
Even as the plaintiffs counsel was geng on with the opening speecn, tn g 
asked defendant’s counsel;— 

‘•Whatanswerhaveyougot, Mr. Jones, to this action . mv 

“My Lord,” says Jones, “with great submission, I should i e y 

lei7-ied fr end’s case before I show him mine. „ i 

.IrTwell’’ suvs his Lordship, with a contemptuous toss of the head, “only 
it seems to me that you are bound by the covenant. _ 

“I hope,’’ says Jones Jp^es^'my not finfshed 

respect, when you have heard my case. At present my inw 

°‘’“^??h!trlv me, don’t lot maintorterc."..ya hteLard^^^ it .=en.ed to 

me this is a case that might very well be settled. 

He“:idlt“d ^It--d irreaUtihie, and not 

to be got over or got rouod by any possibility of advocacy. 

The following cross-ekamination by Jones ■”' '*?? J orgLio. 

mastery of detaili which enables him to master diffliulties that are net org 

JoL asks Mr. Hiwk if he knew a person 
The witness's answer is that he does not know Isaac 
Q. “Do you say yes or on, Mr. Hawk i 
A. “I cannot say. it is so many years ago. 

Q. “Let me help you. Was there a mau 


who used £^t that time 
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to take possession for you under bills nt cq 1 <. »,i 

tions?” (The question has to be repeated). A. “I never^iid 

The learned Judge now begins to see there is somethinff in thp ,i e j > 

Q. “You say Mr. Hawk ” asks the r,/, " 
certainly not, my Lord?” A. <■)» 

Q' '*Look at this letter,” continues tlm r>niine/-.i •* 

letter was read—instructions 1o Jacobs to tahe nno* writing?” 
the day after the assingment to Mr, Hawk. " ^ -session of the g,.. 

Then the plaintiff foolishly said :—“But he never rllri +oi 
aceout^SThe go™^y the plaintiff;Tsrg’fe , 

that KXk “''' I ®"*i 

confess that Jacobs wrote informino him 4 . upon it he has t 

w«e of Uttte value, and li"‘ ”■‘1 '>■' H 

lost. See Harris, pp. 24_27. " ^ ^ result was, the case it, 

(j‘\ * .■ Br©aoh of Contract. 

m. ThedrfendanTdite^eny dekni^r^t h 

for a much larger amount for breach of cn claimed against the compaai 

of coal during the year over which thp^nn t^*^^**^ refusing to deliver 10,000 tot 
ber to September^^ Th? r^fosd ^om Septe.. 

Manager of the coal companv was^ c-fn T ^ occurred in May. First th 

owing; also that the contract i proved that the £ 90 /-was 

delivered to a particular district west of r ^ f ^ certain price coals only to bt 
Bradshaw map. All other coals were the necessity of i 

That was the issue. And this is how it not under that particular contrar, 

company. ^as proved by the witnesses for the co; 

ing care of his clie^tfLterests^'^*^^® “alone” but seemec quite capable of tat 
Q. Did the price ofZT.. '^foss-examined the manager to this effect: 
contract ? A. Oh, Yes. ^ September, the date of thi 

“W' Sy why.””®'” 

Q- The contartTOs” ^ “Quite so.’’ 

Q- Do I understand thft tb On the 20th. 

of Cockermouth under that eontrnf1 9 ^ supply the district west 

Q. But did you A. That is so, 

to all parts of England^? ^ A *be defendant’s ordei 

. Q' But the plaintiffs niuct v,o', i ^ know it till some time aft->r. 

since learned that these Yes, they did but I hart 

Q- You learnt it from them^ a* supplied under that contract. 

Q. Can you tell me ?h!n j ^ ®“PP“® ®o* 

There was no ansZ because tb were supplied ? 

Q- Were they deUverX, ?“>?r eoutraet. 

It was further poved Sft foi's ““Vi, They were- 

Distect and that only one order wao*”v ^ were supplied places outside tbi 

ouAdvoeaey-pp.reV’fB. CompW. «» Hartii 

[ Xext page is 4fl ; otherwise book is complete*. 



CHAPTER 70 
In Suits on Money Bond 


A suit on money b .und is one of the most difficult ones to be defended 
in a law Court. The bond is generally written by a petition-writer and attested 
by two witnesses. It contains in the body of the bond a statement to the 
effect that money has been paid to the defendant and often attesting witnesses 
make a note to the effect that the money had been paid in their presence. 
Ttie scribe and the attesting witnesses are produced to swear to the contents 
of the tjond, passing of the consideration and to the proof of the signature and 
thumb impressions of the defendant. Even if the consideration does not pass, 
the witnesses have got to say that it did pass when a memorandum is made in 
the bond that the money has actually been paid to the defendant. The de¬ 
fendant has a very hard case to meet if he did not get the consideration. The 
crcss-examiner should develop the following points:—(a) that the plaintiff was 
too poor to advance such a big sum; (6) that the account books of the plnintiff 
do not show that the money was lent on the day of the execution of the 
bond; (c) that the bond was a sort of security for the performance of some 
ocher contract; (d) that the bond was a result or mis-representation, undue in¬ 
fluence or fraud; (e) that consideration of the bond was for some illegal or 
immoral purpose; (/) that the defendant was legally disqualifled to enter into 
a contract, i- e , he was a minor or unde Court of Wards; (g) that the plaintiff 
was a professional money-lender and the defendant was a raw youth of pro¬ 
fligate habits and was already indebted to him and under his influence. 

Illustration -The following incident narrated by Mr. Justice Share- 
wood in his wark on Legal Ethics, illostadtes a method that may be adopted by 
the cross-examiner with success. " He (a gentleman of the Bar of Philadelphia) 
allowed nothing that occurred in a case to distrub or surprise him. On an 
occasion, in one of the neighbouring counties, he was trying a case on a bond 
when a witness for the defendant was introduced, who testifled that the de¬ 
fendant had taken the amount of the bond, which was quite a large sum, from 
his residence to that of the obligee, a distance of several miles, and paid him 
in sUver in his presence. The evidence was totally unexpected; his clients 
were orphan children, all their fortune was staked in this case. The witness 
had not yet commitcea himself as to how the money was carried, Without 
any discomposure, without lifting his eyes cr pen from paper, he made on the 
margin of his notes oi trial a calculation of what the amount in silver would 
weigh. When his turn to cross-examine came, he calmly proceeded to make 
the witness repeat his testimony step by step when, where, how and how far 
the money was carried, and then asked him if he knew how much that sum of 
money weighed and upon naming the amount, so confounded the witness, 
patty and counsel engaged for defendant, that the defence was at once aband¬ 
oned, and B verdict for tne plaintiff rendered on the spot.” See Hardwick on 
the Art of Winning Cases, i49. 


CHAPTER 71 

In Suits Relating to Insurance 

In a suit for recovery of policy money, the chief question is whether the 
contract of insurance is complete or is not void on any other ground. The law 
is set forth below 

A material mis-statement inducing to contrat would avoid it- 1921 P.C. 
195. When the pofley requires that proof of the death of the policyholder 
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should be given, an Insurance Company cannot be ordered to pay the pofo 
amount until such proof is given or if there are no ruL's, reasonable proofi 
necessary. 1929 M. 347 ; 1211. C. J55. One of the conditions of a policyc; 
fire insurance was that “if claim be made and rejected ..nd a suit is notcoit. 
raenced within 3 months after sueh rejection, the policy shall be forfeited.' 
Held that such a codition in a policy is a valid condition, But, for the condi. 
tion to be operative, it must be shown clearly that there had been a repudiatior 
1927 R. 196:1051. C. 301. A condition in a policy of insurance reserving tb. 
power of cancellation by Insurance Company et any time before the expiry ci 
period is not necessarily void. 192? S. Il6: 101 I. C. 710. On constructionc; 
the proposal and the policy, it was held that the risk of the dividends nc; 
being sufficient to cover the balance of the premia was ta’-:en by the CompEn’ 
and that under the policy the Company was not entitled to deduct fr.,m tb 
principal sum when it became due any surri which was si ill ouistanding in res' 
pect of the balance of premia which at that rimj had ni't be-cn in fact recovei. 
ed out of the profits of the Company . 1925 C, 69'^: 52 C. 239. Knowingthr 
they are entitled to a policy, the assured never cpred to get it p»d knowth 
conditions. Held, that they failed in their duty end ilso Insuranc: Ceinpirv 
was not bound to keep assured informed. 1924 R- Ah I R. i44: A 1 C. 59. 

A condition in a policy that il claim is not brought witi.io a certain time polkj 
would be forfeited, is valid and docs not offend i^g.unat S-, 23 and .8 ot th 
Contract Act. 1924 C-186: c!0 1. C. 63i. Once il\e in:uror rcluses toaccepi 
the premium, the insured can sue him for dantages or cjji dissolve the contnc; 
as the refusal is a cuiv.inuing one. 32 I. C. 534. A nominee of assured is not 
a trustee and is not entitled to refund from tl-e Comna,.y, .o the exclusion oi 
the insured as his executor. I9o' £■• .^c6 :33 Cum, L. R. When the hin- 
band of a lady supplied the premi-'. but the name of ihe i'tcv.son of the ladyw:! 
put as the person to whom Jie i.'isur.r.ce ai-uunt w'. , I": p.i.d, the amount 
belongs to the son and not co ti.u husbind 19^2 L. 143; o9 LCM 
When under the rules ot the Compan^', a pc lie” lopr-es on default ot 
payment ct premia, it is not npen to the defaulting policy-holder to tecovK 
the premia actually paid. But such a rule will not bind one, ii made alter hi 
took up his policy. 43 M. 333 : 55 I. C. ( 60- 

An agent of Life Insurance Company cannot, after he is dismissed fros 
service, claim commission for subsequert premia paid by customers secuiedc' 
him 44 M. 170:60 I. C. 69. A covering note by an insurance rgent is- 

mere contract to issue policy on receipt (f premium before the ves-el leav:! 

harbour. If goods are lost, the owner should rt once pay the premium sr.: 
demand the policy. 321. C. 540. Policy c'*" tamed a clause that the assurtc 
shall inak.e a declaration of interes: as s'un as possible. Held, that it w.'5J 
warranty and its non-fulfillment discharged the insurer from liability from lut 
date of iis breach- 1917 P. C. 257. Where in a contract of insurance tiii 
case is^ one of express waranty, the warranty still holds, not' 
withstanding that the untruth might have arisen inadvertently and 
without any kind of fraud. 1921 P. C. 195. Where parcel was refused os 
the ground .of shortage being in damaged condition and it contained atone 
iiatead of gold, it was held that the Loss was before the refusal and tbit 
the conrignoir was entitled to recover on the basis of insurance polief 
1931C. 285 j 130 I C. 131. When a policy recites that the representations are 
made a part of the contract, the truth of the statement is the basis 
the contract. In such a case the question for the Court is whether tbe 
representation is true or not. Its materiality is not relevant. But if it is tiu' 
contract, then the only question is whether the representation was material a 
not. 1931 B. 146:55 B. 124. A contract of insurance, like any other contract- 
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is completed by offer and acceptance, and a pre-payment of the premium is 
.-iOt in law a condition precedent to the contract. But it is a common 
practice for all insurers, except marine, to stipulate that the contract shall 
not bst’in 10 take effect until toe premium has been paid. 1935 5.236: 156 
I C. 654 Cor-trac’b ot inaurance proceed on the basis that every material 
fac IS ditclcsed, and that the non-discIosure of every material fact entitles the 
other party to the contract to avoid the contract. Wnat f^etj are material is a 
question o; fact in each Ci?e 1936 S. 223. Incase of insurance, the accept¬ 
ance vi tne premi’t.'n by the "insurance Company d^es not itself show that 
the company has accep.ed t'.e offar. It is essential further tnat the premium 
should have be^-' nxe^. Uat'I it is fixed there is nj completed contract. 
1924 R. 2‘-9; S3 I '.569. : :he premiu n'S fixed, the insurance is effected, 

although no prhey was celivered. i9_9 R. .6^; :-3 I. C. 569. It is not 
necessary to that on Insurance Comoany’a p-ispectus containing con¬ 

dition- of imorarre, and raferred to in the p. licy nad been read by or 
specir.ly brougo ‘.o ca nodee of tne assured. Tne prospectus will be a 
par- -i the cc/rract o* inmranca, and will have foe same effect as if it 
had r. ;en reproo c~.i In '.he policy itself. 25 M 183 (205). A policy of 
msutEoce was Sent b/.ocal asent from Madras, wo was not authorised ro 
accept proposal, wn:c.' could only be accepted ,y Direc'ors in Calcutta. 
Held, that the: .surrnce was effected ir. Calcutta and not in Madras. i933 
.M. 764: 145 I. C. :48- Wnere tnere is a clear acceptance of the proposal on 
the receipt of the premium, the feet mat con irgency covered by the 
msutanca happened before the poljcy arrivea should not be a valid defence 
open to the insurance company. 1934 A. 298: .45 I. C 522. As to Life 
Insurance, Fire Insurance, Motor Insurance, Rights of Nominee of Policy¬ 
holder, Rights of Assignee, etc., see Prem’s Laws of India, 1840—1940), pp. 2293 
to 2308. 

Illustratioiis 

(t) A suit was brought to recover the insurance on a large ware-house 
full of goods tna; had be. r. burn'to the ground. The insurance companies 
had been umble to find any s:ock book that would show the amount of goods 
in stock at tne .une of the fire. One cf the witnesses to the fire n..ppened to 
be the ‘plaintiff’s book-keeper, who in nis examination-in-chiet ’■estified to ail 
tne details of the fire, but snd no-hir.g about the books. The cross-examination 
was confined to t.-’ese few pointed questions :— 

Q. “ I suppo.e you had an iron safe in your office, in which you kept 
your books of account ?” A. “Yes, sir.” 

Q. “ Did '-hat burn up ? ” A- “ Oh, no.” 

Q. “ Were ';Du present when it was opened after the fire ? ” 

A. “Yes.” 

Q. “ Then won’t you be good enough to hand metthe stock-book that 
we may show the jur. exactly what stock you had on hand at the time of the 
fire on which you claim loss I ’’ 

(This was the pooint of the case and the jury were not prepared for the 
answer which foUowed.) A- “ I havn’t it, sir.” 

Q. “What I havn’t the stock-book ? You don’t mean you have lost it ?” 
A. " It wasn’t in the safe, sir.” 

Q. "How was it that the book wasn’t there T A. “It had evidently 
been left cut the night before the fixe by mistake.” 

The jury at once inferred chat the books were suppres^d. 
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(**) Hawkin was once retained for an insurance company. The plafeti; 
were clothiers who sold ready made clothes and their premises having bee- 
burnt down, they made enormous claim against the Insurance Compu 
Hawkin having elicited that there were piles upon piles of trousers and neai, 
all of them had brass buttons, commented on the fact that in spite of carefn 
sifting of the debris, not a button had been found among the salvage, 

The Court adjourned till the following morning when hundredsc 
buttons, partially burnt, were brought into Court by the Jew plaintiffs. Th 
Judge inspected the buttons and enquired how Hawkin accounted for tbec 
after having stated that none had been found- 

“ Up to last night, My Lord, none had been found.” "But,” saidtS 
Judge "these buttons have evidently been burnt in the fire. How do the- 
come here ?” “ On their own shanks, My Lord.” 

The Judge and the jury agreed on a verdict for the defendants. Steii 
M. L. J. 209. 


CHAPTER 72 
In Theft Cases 

In theft cases a number of questions involving complicated points c 
law and fact arise and an experienced counsel will always find some loop-hol- 
to get a verdict of not guilty. The following points must be borne in mii: 
while cross-examining witnesses for the prosecution 

Possession of Property;—The first element in a theft case is that the 
complainant must be in possession of property. If the owner had already gira 
up the possession of the property which is the subject of theft, there can he 
no conviction for theft, e.g., a bull set at large which becomes res nullaa 
8 A. 51,9 A. 348,17 C. 852. Again if the bullock had gone astray, e g., wheie 
a bullock followed a cow and the owner gave him up for lost, the accusedii 
whose possession it was found afterwards is not guilty of theft although ht 
can be convicted under S. 403, Indian Penal Code, for having mis-approptiate: 
it. 38 I. C. 332. But if some time had elapsed from the loss and the posie 
sion of the accused, he is not guilty even under S. 403. I. P. C. 15 P. R. 189! 
62 Bom. L.R. 1916. The taking of the property is not necessarily a thet 
unless it was taken out of the possession of the other. 44 C. 66, 22 I C. 7o. 
There can be no theft if the taking is from joint possession, unlc8« the posK| 
sion becomes exclusive of the other. 10 M. 186, contra 1926 Bom. 12. 
Ownership of the complainant must be proved in such" cases. 1924 R. 91,2' 
Cr. L. J. 618. 

Bona-fide Claim by Accused i—If the property is taken by th 
accused under bona fide claim of right even against the will and consent of the 
complainant, it is not theft, even though the claim be ill-founded in law c: 
in fact. 1924 P. 25, 1929 P. 86,44 C. 66, 1927 P. 385,1935 A- 214, 1935 C. 67: 
1926 L. 683,1923 M, 239,1935 Sind 115, But if the claim or right is a mere 
pretence, he can be convicted of theft. 1929 0.84,1930 A- L. J. 457, It may he 
noted that the forcible removal of goods from the debtor’s possession byfoKj 
to compel the debtor to discharge the delk is theft. 1925 L. 131, 25 Cr. L! 
650,1930 B. 167 ; contra 1921 !. 390,22 Cr. L J. 673,14 C. W. N. 936. If crop 
are grown by accused removal by him is not dishonest. 1947 P. 74. 

Identification of Stolen Property t—Unless the stolen property is fuB? 
and satisfactorily identified, there can be no conviction for theft or receivlni 
stolenproperty, See Chap. 47. 



445 


IN THEFT CASES 

E,du.ive Po«e.don .h. posstiotrf t 

^aTetcius^thcre c.n be no conviction without such exclusive possession. 

See 1934 R- 60,6 B. 731. 1936 P. 534. 

The following decided cases will be found useful. 

An ornament (kangnO was ^ound m a ® ha^^Jhe j^cSsed 

by the accused ana hw mother. Jh convicted under 

grill mV C 9;» : 27 Cr. L. J. 717 Stolen PW^'J ™oTvel”l 

heap situated in the coutt-yatd of the , ? certainty as to who was 

No^ of them ^ 9 uUty V « c^ld no^be satd wtth crtamW ^ 

U9 "s'” Wd «s nt only tit ownet of the shop 

iP ’i K /I n tev The lock of the shop was open on the day the P^?^., 

but also ® was gSty. 74 I* C. 271. Where in a house occupied by 
was recovered, ne was gumy. t uin/li, family, a locked bag 

several male and female mem er ,.v,„ tpv of which was produced by the 
containing stoleri property was o*io > J . ' . husband was 

wife of a membet who “J^he m^e fact^^ •Ptu*' P“f«>‘“-i 

nobody is guilty nnl«» MW 1945 a/ 

f’ ”4V“t^pe^y»^e 

tt’oSed WV joinn™^^^ f, Itv L 

frSM L-J. HesdVf the feSl^; Il.We 29 A. 598 19M L. 8M. 

aSuS™ counted fot the *eft of the bullock whose sluU he point d 

L w!m/l in land which was not in his exclusive possession, and the J^ea 
°*U'^K it was found was in possession of several persons. Held, that he is , 
10? P L R 19C5 5 L L.J. 325, 73 I-C. 331. Accused admitted 
guilty, p P. L. R. 1 J ^ ^ produced ornaments which 

‘"S 'SVtVduirma'Vrler of ?he « h die, not uesematily 

Tllnm that he was in possession of the stolen property. The «*cluMve 
follow that he wa i,!_ a p w N 22 Exclusive possession can 

r'*‘°rdT,‘ etSe ol e'Sule^cS J .7 where the Spetate room 

h afbned to the individual member of the ^2'“S 40 "c TsS 

4hrwrtt mke^« .V7Me St 1 

=Sht"and .nlyquemW acc^^ Taf “e'^is no“a” l"" or 

plainant but u i. ” fjge. 145 P L. Rfl905. Accused w>, the head 

“At" SArf wUch he mhet male membet was his mn. The stolen 
of the family of wmcn tne , daughter and the chaddet wa, con- 

watch found where he lived. Held, that he Is prima facie 

cealed m thatcli or ms nouse, wucic uc u - ^ «c« Stolen cloth 

wSgte MunifoundlTed to “ ^ 

SS With the son who was manger also. Held, he was guilty. 29 A.598.9P.^. 
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Two men were bringing goats and when questioned they claimed them 
falsely to be their own. Both were guilty under S. ill. 1933 L148In, 
34 Cr, L ]. 604,1942 A. 776: 26 Cr. L. J. 188. Disc. Stolen property foundiuj 
house occupied by family cannot be assumed to be in the possession of head ot 
any number of the family. 1933 A-437 ; 34 Cr. L. J. 930. In order that pte- 
sumption under S. 114 (cr) Evidence Act, may arise, possession must be shown 
to be exclusive and recent. 1934 R. 80: 35 Cr* L. J. 99'i, 1929 S* 9: llil.c 
732,6 B. 731. House was occupied by two brothers, but stolen property wai 
found with younger brother. Tlur elder not liable merely because membets 
of criminal tribe visit him. 1936 P. 534. Even if accused is in sole occupation 
of the room, he cannot be taken to be aware of all articles found in tlu room. 
Court must consider whether it was reasonably possible for other persons to 
introduce the ardch. 1942 C. 440. 

Suspicion in Theft Cases .—When the house of a person is broken into, 
he readily jump,’ to the conclusion that it is the work of his enemies, Without 
any positive evidence he at once names his enemies and their relations as suj. 
pects in the case and thus feeds fat the grudge. It has been held in number of 
cases that even the gravest suspicion against the accused will not suffice to con* 
vict him unless evidence establishes the guilt without doubt. 1935 C. 304, 131 
I. C. 163,1930 O 321; 31 Cr. L, J 1(78, 137 I. C 290, 26 I C 329 :251 C. 843, 
1931 L. 406, 1922 P. 88 Theft are generally committed at nights and there is 
hardly an eve-wiiness It is therefore tsscniial that connection between the 
accused and the crime must be established satisfactorily tipction 114 (a), Evi¬ 
dence Act, lays doun th:t if i- person is 1. u'd with the S'ule's propertysoon 
after the theft he is presumed to be eitl'.er a thief or receiver oi stolen pro' 
perry. See also 1934 A. 455. 1931 C. 617,1930 0.353. 

Illustrations 

(/■) A man was charged with burglary. Now here are the facts presented 
by the witnesses;—'* A man was seen coming from the back door ofaphee 
in Tcronto, late at night, within the burglarising hours, bis identffication, 
there was not much ot question ebout that; his marncr nad conduct \h i 
such as to cause comment by the officers who took biin it* ch..rge; he w.s 
evidently in great haste to escape from rhe house; he w; s arrested, unable 
to give any sath-fectcry cccout.t of himself at the moment, and some tool 
or other was found in his coat pocket; the man was arrested and charged with 
burglary—the case of the Crown apparently absolutely complete Now 
that man might have been convicted and might have sc rved his term—a 
perfectly plain case ; but it developed on the the cross-examination of certain 
witnesses for the Crown, and upon the evidence which was given for the 
defence that this was what happened;—That this man was friend of the 
servant of the house; that he had been there spending the evening; and 
by some accident or another he had left the door open; that he was 
a man of very excitable temperament, and that he had, ju«t before leaving, 
a row with this servant; he was running to catch a car because it was 
late at night, and he hrd to catch one before a certain time; that he was 
a mechanic, and he had a certain implement, a wrench or something of that 
kind, in his pocket at the time of his arrest. In the witness-box, the 
wtnesses swore to damaging evidence, and the outward facts seemed to 
be perfectly honest, but they were at the wrong angle; the witnesses had 
received these impresaons through a wrong perspective, and the result of it 
was, as I imdeistood |he case, that had it not been for the righting of the 
evidence in that way or m wmc other way, the man would have been con' 
yictpd. 20 H Lv 3. i- t . 
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Ui) It has been p“,Sl'n wh^ 

will catch hold 3f to enemy o ^ * relations, when he see hiin going 

grudg. w.:n a good thrashing and then bullock 

,lone in toe eve vng.^ i ae raised and in the presence 

is made to wa ic oefore hum Some - , ; India, it is cusiomary 

of respectable Persons nets arrested and be^^ 

to thrasa a za:et. He is made^ - \ 2 ik^^n tD the PoUce Station, 

lambardar, a^watcn is put over m made^ witnesses. The poor 

along with penniless and therefore his feeb e attempt 

vicfim IS quue .ruKdies. ana p^n maiority of cases, he tails to 

to plerd 115 innocence a4.a-. uv y ^‘ * ij 'g the case was mere 

establish, why he was passing througn tnat village or tnat tne 

labncaticn. 

U:(i f,u, miles awa, from the 

J^d™“‘h“rtL^orfe hai been tal..eJ out to grate. A poUcemau 
st-ooced him and took him and tne beast in c.iar„e. 

• Cross^om^on -There was a gap ^ “xt Totse wi: 

*= ^l^f^he" ;ie pXmrn mef him. (ArtM potemau made him 
fl'at a ter ihipa ” These police officers ate so subtle in the wunes,.box). 

There 1 a halter round the neck ol joe animal, to whjeo tne pnsouer 
was holding. Pruoner did not stop when poheeman shouted out. 

O “ Did the horse ? ” A. “ No, Sir.” 

o’ “ Horse knew the town wcU. did he not ?-Wa8 accustomed to be 

put up at an inn there and baited?” A. ” Can’t say, Sir. 

Q. “ Can’t say; don’t you know it as a fact ? 

A., *' I believe he did, but I don t know. 

Q. “ You have said the prisoner gave no account of how he became 

possessed of the horse ? ” A. ” No, Sir.” 

Q. '* Did he not say he had come long way that morning . 

A. “ He did say that. Sir.” 

Q. ” (Look this way if you please policeman) 1 

[Ic is always better for men who are engaged in a personal contest (pug- 
ilisiic or otherwise) to look each other in the iacej. ^ 

Q. “ Did he not say he had been looking after work at the town or 
i-I—?» '(Policeman laughs, and strokes his chin.) 

A. “I don’t think he did,” 

Q. " Don’t think he did; are you sure he did not ? ” ■ “ A-1 amt 

quite sure, Sir. I think he said he had been looking after work.^ 

Q “ Yes, and that he had not got any that day ? ” A. He did, Sit. 
Q. “And was returning to W-?” A. “ He did say that, Sir.” 

Q. “ Where was it he said he had been after work I ” 

(Policeman hesitates, and again rubs his chin, this time with effect, for 
I^says:) A. “ I think he did say the town H—Sit. 

The jury smile at one another, and shake their heads. This looks 
tply like equivocation on the part of the' active and mtelUgent one. 
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Q. “ How far is the town'of H—from the town of W—? ” 

A. “ A matter of fourteenjinilest Sir.** 

Q. “ Did he say he had walked all the way 1 ” A. “ He did,” 

Q. “ And was tired ? ” A. “He might have done.” 

Q. “But did he?” A. "WeU.IbeUeve hcdid.Sir.” 

Q. ‘ And that the horse was feeding in the highway ? ” 

A. “ Yes, he said that, I believe.” 

Q. ‘I Believe; but you know he did ? ” A. “ Well, he, did ” 

Q. “ And that there was a bit of halter on its neck ? ” ' 

A. 1 believe he did say something of that sort; bui I won’t be sure." 
Q. ‘‘ Oh, yes, you will be quite sure, try again 1” A. " Well, he did.” 

Q. “ And that he got up to have a ride ?” 

includSfuS ““ 

Judge.—'* Did he say so ?” 

Witriess.-- He might have done, your honour (with a big H.)’’ 

Q, ” And that the horse ran away with him ?” 

his h.adJ 

A. “ He was running away, you know ?” 

Policeman (laughing); “ He was that, Sir.” 

Q. “ Who was running away ?” 

A. “ I believe he did, I won’t be sure.” 

Q. “ Why not be sure ? He said it, you know.” 

A. (Vehemently) ” Well, he did; if you like to have it. Sir.” 

Verdict, acquittal. See Harris’s Hints on Advocacy, p. 254, 12th Ed, 

W* policeman who was indicted for stealing th 

sum of nine shiUings and ten pence half-penny. The facts deposed to by the 
witnesses were as follows: In company sergeant of the regiment,hi 

had arrested a dwerter. an^^^^^ to the authorities, wen: 

into a public hoiwe and caUed for two glasses of ale. On being served, he pai: 
three penny At this time a man whom I wiU nann 

lounger was standing with his elbow leaning on the counter, and almost fadn. 
the prisoner and the sergeant He also had some ale before him. While thes 
persons were m front of 'he bar, a woman came in, called for a glass of ale 
and placed on the counter a half sovereign. The landlady took the^ coin inG 

aparbur behind the bar for the purpose of getting change. Meanwluleth! 

woman took her ale and went mto a room on the opposite side of the bii 
After a minute or so had elapsed, the landlady returned^with the change (tb 
sum in question], conastingot silver and copper, and placed it on the cp m 

between the policeman and the sergeant, where it lay for about five ' lutfl 

Th« landlay, who was a respectable woman, and ujumpcachabb^-^ Jctei 
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swore that after the lapse of that tixe she saw the policeman take up the 
change and put it in his pocket. She made no remark as he did so, because 
she had forgotten whose change it was. The soldier and the sergeant then 
quickly anished their ale and went away In about a minute or so the woman 
to whom it belonged came to the counter and asked for her money. Upon 
tnar, the landlady immediately calling to mind the circumstances, exclaimed, 
“ Way, the policeman has got it!” Lounger then, aroused to the liveliness of 
the situation, said, “ Yes, he has: I saw him fake it.” Upon this they all went 
to the door, and the sergeant, who lived in barracks nearly opposite, was not 
in sight; but the policeman was seen going along some hundred yards from the 
house. Lounger was then told by the landlady to go and bring him back. 
Instead of Lounger going to the police constable, it appeared that he went to 
the sergeant. And the landlady, before the Magistrate, had said no more than 
that sue sent him to the prisoner, but did not see him again till nearly nine 
o’clock at night. (This point should be borne in mind.) Lounger’s evidence 
in addi:tion to his saying that he saw the money taken, was, that he went to 
the sergeant and then returned to the public house, and afterwards went after 
the prisoner, whom he saw at the police station; that he gave information 
ag.inst him, upon which he was taken into custody. The sergeant was called 
and said that he saw the money lying on the counter a minute before he and 
tne prisoner left the house. He could not say if it was there when they left. 
This was the case for the prosecution. Upon this evidence it looked somewhat 
hopeless. If either of the two witnesses, the landlady or Lounger, could be 
believed, there was no snswer to be made. 

There weie no witnesses in fact for the prisoner. The defence, there¬ 
fore, must rest upon the cross-examination and the improbability of the story 
being true, arising mainly from the good charac-er of the person charged. 

The following were the points made in cross-examination, and the reader 
will do well to remember the exact facts narrated above as given in the 
evidence-iO'chief. 

Isr.—The woman who had given the half-sovereign was cross-examined. 

Q. " Who was in the bar when you went in ? A. “ No one, I believe.” 

Q “ You placed the half-sovereign on the counter 7” A. “ I did.” 

This was the whole of her evidence. 

2nd.—The next witness cross-examined was the landlady. 

Q. ” How bng is the counter ? A. “ Five feet.” 

Q ‘Who came into the house first ?*, A. “ Lounger.” 

Q. ‘ Who next 7” A “ The two men.” 

Q. ‘ And then 7” A. '* The woman.” 

Q. '* Did the men come to the counter as soon as they came in 7” 

A. Yes, The woman may not heve seen the men when she came in.” 

Q. ” Why do you say that 7 A. No answer. 

Q. *’ Do you know that the last witness has sworn 7” 

A. ” She may not have seen them.” 

This observation on the part of the witness doubtless arose from the 
fact that she had talked the matter over and knew she was contradicted upon 
the depositions. It was. of course, not further pursued on behalf of the 
prisoner. The point was made, and being taken in connection with the want 
of memory of the prosecutrix, as to whom the change belonged, was not with¬ 
out value* 
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glasses on the counter, between you a,i 
prisoner? A. “There were.” ‘you and 

Q. " And the handles of the beer engine 7 A. “ Yes" 

Q. “Six of them ?” A. "Yes." 

the counter ?''‘'A*°“Yes?“'' akiiS the mill,! 

Q. "Didyou leave the bai after the prisoner and the sus 
were gone ? . A. “I did. 

Q. “ Who was left ?" A. “ Longer." 

Q. “ And no one else ?’’ A. No one.” 

Q. " Were you busy serving other customers in other parts of f 
house while the money was on the counter ?” A. “ I was-” 

Here I should pause a moment to call the reader’s attention to, 
somewhat common blunder which might have been made by a vary i;. 
experienced counsel- The temptation to ask the lollowing question won' 
have been very great to beginners; “Might not some one else k‘ 
taken it? The answer would have been “No!” uith much eraphas. 
This was a matter of argument for th.- jury, and unless you cut the gtoui 
away from you by putting such a question, there would arise astion 
intcrence that some one else might have taken it. 

The next question was— 

Q. " Did you send Lounger after the prisoner ?” 

A. “ I sent him to the sergeant.’’ 

A >■ deposed before the Magistrate! 

A. It IS. 

Depositions produced, found to be not the same. It was theii 
stated in accordance with last question, which makes something not! 
than a slight discrepancy; the effect of it on the jury being not u& 
important- 

Q. “ That is what you swore ?" 

A. It is ; but I sent him to the sergeant, not to the prisoner. ’ 

Here is not only a contradiction but an improbability, as well as at 
unreasonable piece of conduct; all of which the jury notice, as becomes 
tnem. 

_authorise Lounger to give the policeman iato 
custody? A. “ Certainly not I" 

"Norto take any proceeding against the man?” A, “Idid 

not! 

_ With at least two notes of indignation, Lounger is next cross- 
examined, and states that he was sent to the sergeant and not to tie 
prisoner. 


f-k* ^ ^ what the Utter did with the money after he had taken it ftott 

SfaM ^1-1° ^ ? He might a put in his ’at foi 

wha.tlknowr This wasa foolish answer for the prosecution, but I am 

infn ® ^upid-Iooking questions had worked 

Lounger into giving a stupid answer, as will sometimes happen. 

The ^sergeant was cross-examined simply as follows.— 

Q. “You have been in the army many years ?” A. "Ten.” 
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Q. “ And have risen to the position of sergeant ?’’ A. ‘‘ Yes.” 

Q. “ Were you on duty on this day with the prisoner, in appre¬ 
hending a deserter 7" A. “ Yes.” 

Q. “You stood close to him and were talking while the change was 
lying on the counter ?’ A. ‘ Yes* 

Q. “ Did he touch it ?” A. “ I never saw him.” 

Q. ” Could he have taken it up without your seeing him ?” 

A. “ He could not.” See Hams on Advocacy. 

(v) William Brodies trial is interesting for its own sake. Rarely does 
a determined burglar, who by his nightly exploits fills the townfolk with 
nervous dread, double taat part with the career of a leading tradesman and 
member of the town cour.cil* 

In this case the intere«t is heightened by the circumstances. He was 
arraigned iu Edinburgh in the days preceding the French Revolution, and 
tried before Lord Braxfield, that legendary figure who lives again as Weir 
of Hermiston in Stevenson s unfinished, masterpiece according to the 
procedure so interesting to Southerners because its appearance differs so 
much from English criminal procedure. The Judges, who not only are 
addressed as “ My Lord,” but assume the titles of the peerage, though they 
remain commoners, - .'ear jud'ckl raiment which seems strange to those who 
know only the Judges of Assize. The prisoners are called the penal* The 
jurors number fifteen, including a chancellor who is the English foreman. 
The counsel too hold offices with designations unknown to the southern 
realm, and all the speeches come at the end of the trial. The case, to^ was 
marked by a sensat.cu?! incident, when the formidable Lord Justic Clerk, 
whose frown daunted the boldest advocate, was defied, and with success, 
by a young barrister of blit three yea-s' standing. Aj:d the chief figure in 
thedrama when he came to die was nangeu on a scaffold which but ior mere 
chance he himseli would aave made, and which was, in all probability 
designed by him- The prisoner had always lived a double life. His parents 
were born of respectaole fam.lies. Roth nis grandparents were vriiers ro 
the signet (.or sol citors as they would be called in England), rlis father 
was a Wright, in substantial business, a ireeman of the city, deacon (.or head) 
of his trade gu.ld, arid a vaiued memoer of the City Counc 1- William 
was the eldest oi eleven children, of whom only three survived to any age. 
He was bom on 28th September, 1741, and his father proudly recorded 
the momentous event in the family Bible, from which another member cut 
the entry when, through this child, shame and disgrace made them bow their 
heads. 

William was brought up to his father’s trade and became a freeman 
of Edinburgh on 9th February, 1763* He lived at home, and conducted 
himself in business as a model young man, but his evenings were given to 
frivolity and debauchery* Like so many of his age, he was addicted to 
gaming and frequenting of cockpits, and his ^bits must have involved 
him in more expense than even the son of a leading tradesman could afford- 
In addition to those expensive amusements he assumed obligations of a 
more permanent nature. He never married, but he was oiten absent from 
his home in the society of one of his two mistresses, both of whom he 
maintained in separate dwellings where they reared the children they bore 
bim- By one of them, Anne Grant, he had three, two girls and a boy, 
and by the other Jean Watt two boys. A curious fact is that neither did 
his fanpiily know of thcse liaiscms nor did either mistress suspect a rivd. If 



452 


CROSS-EXAMINATION 


was by writing to Anne Grant that he was traced. It was bv th® « j 

*'0 escape the gallows- When an 

began his career of crime has never been discovered. In Augus^fe^ 
bank was entered by a false key, and the thief escaped with bs bon^v 
afterwards, when he had been unmasked, people remembered that- 
had been employed by the bank to do repairs there shortly before rba t!*'' 
to mind that his ocupation called him into many hnnJ^ 
bathe had_ abused confidence by taking impressions of ke\s-and^ 5 !’ 
the concluMon that this undiscovered crime must be laid to Lf 
account. Others, too, remembered that they had een u' 

suspicious circumstances. These stories may be discounted Wisdotv 

the tS "-d breached a 

Meanwhile he followed his worthy fat hers car^^pr Tn I 7 fti i 

officrbi 78 Undl 7 fi^''V® Deacon of the Guild of Wrights. andlheU tt 
^ ^ a Trades Councillor. In 5 

ofd^a\?aIld Deacon. His lather had died in 1782 at an 

he wi b dissipated. In 1 ? 

Durinfi the ktt^f tobesok 

u 1 Edinburgh was the scene of a numben 

KfiTsuroril?? successful. No arrests were made,k 

“oe" not follow time have been an adequate® poke Tmc.'; 

the lanes of Ediiihnrtj(?*\'*?k ^ki There were many livingc 

The imnunii-v wu ® willing to commit such ciima 

that thrSiZf^ ‘=oi“*"itted permits the infereji 

victims^ p/rSn« Vk ^ ®''®^ intimately the habits of tt, 

bSriesw^^?nm^v/j 7 ju^®® and impunity with which the eair 
rendr bt S - whether he too might i 

him to devise victims often calledo: 

1786 that definii-e in^ methods of baffling marauders. Itiisnott. 

an E^shmri named forthcoming. In July. 176 

came to EdinburoH Mo. Smith, employed as a travelling hawk 

Michael Henderann ^ tavem in the Grassznarket keptt 

Bro^ alSrMZe <=wo doubtful characters, Ainslieat 

esej^d while uX a ii^"glishman who k 

Old Bailev in 17 R 4 , and transportation inflicted upon him att: 

Scotland. Ldie .a. 

thS hrahoSd Mn to f ? S"*- proposed to the Itt 

JutfOTatdberause Smith had 1^!,^’^“' T “‘’'“f' 

disinchned to a -nofafinno t^vf^ as a locksmith and seemed i 

said, but boitobe?1f S^^^^ 1786. they began, so Smr 

afterwards believed to taken place which n 

him a smdl grL?s sho?^ Smith, Bro die foa. 

regular inroads <m tradesmen who keS goods n?® worthies ccmmitu. 
of great value in a small buTb Of^^coniiif * ^ kind coveted by thievei- 

smee from the commencement they went annSpniT^^ essential, am 
to an exiled Scot in En eland ii- « a apparently as a matter ot couis 

well established and was oniv increa<iii?k°^^^^® inference that Brodie r 
locksmith. In th? c<JrL of IzS °Pwations by the aid of ti 

and the partnership was compile \n ^ Ainslie and Bror 

bptealing the silver mac? of the Uni?S fn 
ofsomemlk memcB m Edmbnish Ciw, wt 
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mace> a reward was offered, and this time it was announced that any 
accomplice who could procure the arrest of the guilty parties i would receive 
a pardon* For some time the offer seemed to be as useless as the rewards, 
but It had no: escaped Brovrn’s attention* He did not avail himself of it at 
the time, but he stored it jin his memory. The offer had peculiar attractions 
to him. He alone could, if recognized, be seized and sent away without 
trial, being an escaped convict. At this time, Brodie’s credit with his 
townfolk received a blow. The four whiled away tneir time when one 
evening with a stranger. Dice were produced and the stranger lost heavily. 
He did not like this and seized the dice, which proved to be “loaded*’’ He 
at once lodged an information) but after wordy warfare the dispute seems 
to have been adjusted and no more was heard of it. In March, 1788, the 
gang conceived a more daring exploit. They planned to rob the Excise 
Officer in the Canongate. Brodie knew the buildings well, because he was 
often called in to effect repairs, besides, a distant relation was in the Excise 
and had come to Endinburgh at timas to the office. Brodie was most kind 
and hospitable on these occasions* He even wentso far as to accomppy 
h's relative to the office and there was able to glean more information* 
Like most Government offices, it was. deserted after office hours, only a 
watchman being on duty* 

The plan being pronounced feasible, the preliminaries began* Brodie 
and Smith called to make inquiry for his relative. Wh'le Brodie was thus 
attracting attention to himself. Smith took an impression of the key 
of the outer door, He was then easily able to m.ike the necessary duplicate. 
Ainslie meanwhile was watching the watchman to learn his habits and he 
found that every night from eight to ten the office was left unguarded. 
On 4th March they met to make their final preparations, and the 
attempt was fixed for the next evening. On that day Brodie had a 
dinnerparty. He was dressed in his usual day atcire, a suit of white, 
and presided over the party from three till eight o’clock, when the last 
guest departed. This rather upset che plan, as the four had fixed to meet 
at Smiths house at seven oclock. As soon as he was free Brodie changed 
into black and hurried off to the rendez.ous- In spite of the cold and 
snowy weather he was in high spirits, and burst in on the apprehensive 
three, singing* " Let us take the road,’’ a song from the “Beggar’s Opera ’’ 
the play which seems to have been his favouiite. Then they seized their 
tools and weapons and furnished with masks set forth to the Excise Office. 
Ainslie was to watch outside the building, and if alarmed was to blow a 
whistle* Brodie was to go inside but lurk m the hall, also charged with the 
duty of watching* Brown and Smith undertook the forcing of the doors and 
desks. Accordingly Ainslie went first. Then Smith, who at once got to 
work and was inside when Brodie arrived. Brown was still on his way, so 
Brodie went to find him* He soon came, explaining that he had followed 
home the office-keeper who locked up, so as to avo.d a suiprise* Brodie 
then took up his post and Brown joined Smith. The two made a poor haul, 
not more than £17 is all and, as so often happens, overlooked the place 
where a much greater sum was kept. As they were searching they heard 
the front door open, but paid no attention, and completed their task- As 
they were about to go, someone ran downstairs and hurried out, closing 
the front door with crash. The two became alarmed, especially when 
they found that Brodie was not at his post. Ainslie, too, had disappeared. 
He bad been watched by a servant girl, though he did not know it. His 
absence was due to the fact that someone hurried past him into the 
buildiog and then at once someone else ran out and' fled into the street. 
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After a minute another came and slammed the door u- i 

'^^ose nerve had given. Mr. B^ar ^tL 
stranger. He was hurrying to 

wnicli he had left in his room As Hp toptiy- in n j- l i s Pate 

Si’"' r“’ "“i ’fad?4‘th^plpt !*'■ ^ 

Amsile, Brown and Smith met atfain af tUo. ann • ^ 2 “tawj- 

aid not torn up. He wee bm/g "bWM '?'• 

Changed andthen went to Jean wStThnule wipl' ? ^"^^shedhon 
Next day he met his associates, w^bo Lde ni Tecr/t of 
On the second day they shared the swag and sent Mk 
booty previously garnered which harf *• k j- off withtk. 

fence. The town was by t^n riLL ° i.t 
been thinking hard. That night he saw ik^ 

his story. For aome rtalT‘o„ty Tnt oLd'sS*”!^^' f «' 
were arrested the next day It was nnf inn « k f J^mith and Amshe, 

that arrests had been made He cou d nl U 
was available, and with a courage whirk ^ ^ inforinatiu- 

on the occasion of the crime! he ^ % 

citisen curious to the notorious crimin^k ° ^ i ^k ^ dismteresti; 

were given that no one should s^P^ki “^dei. 

He did not know that no one as vet hiS m ‘ induced him to flee 

his associates, he must have ^nomaf 

prevent them doing so Sn on nothing but a miracle wouh 

heard of his flight he made Lonf!«1 ^s soon as Soiiit 

suit, and a £e and cry ell! ! • ^mslie followe! 

lost him there. Biodie declared afferwil'^ u ^ traced him to London but 
times in London, but, be that as it fk^^ Pursuer several 

had made his way to Holland hn.-search was abandoned. He 
«'ho on arriving in Scotland ^ voyager^ 

them as Dixon, with the‘mWg° Deaco^''''A®f! 

opened the letters which u hesitation they 

eventually deSerfd tn the aufhorirt?^' u 
imprudence in aendtag the krtlS "g ;aTr,“ aI 
some words leaving little doubt L to u" 

where he was taking lessons in thp nrh traced to AmscerJiffi, 

life a new in AmericT commencing 

where the magistrate at Bow Stree^t and taken to Londoit 

removal to Scotland He reachpd fkf^ committed him to prison pending 
ably quick journey of fittv-iour i7ch July, 1783, after a remark- 

the monotony of gaol by a daring anT^^ London- Smith had relieved 

which Ainslie shared. Brown had k suceessiul attempt to escape 

for murder, and so all four were in unfortunate enough to be arrested 

tbtain the conviction of all four^ Bmw/ 

not give evidence, since a convicted earned a pardon, but could 

To render him available he waa oTt?p*i ® competent witness, 

became available. Smith endeefvnurpd f.lf crimes, and so he 

only of crimes committed but of crimes^in °r by confessions, not 

a remarkably detailed prograrnmi™ contemplation of which he gave 
favour, and so the two ^ Jain, but Ainslie did find 

spirited associates purchased life at their charged, while their meaner- 

nPIi 4" * T 

the iury\eto“?S2Vsktfng“^^^^ aid proceeded continuously 

of the ^th August, the Com reai^rSEd’al^°"“'. 
twelve the vwdKt There wu in a short adjournment to 

^y* a (enerd idee thttatiisi 
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felon, shouB not be 

i-i accompanied by Lord Hades Lord 

LwrJ Swinton. A distinguiahed - Murray tor the prosecution ; the 
the Solicitor-General. wtght.^nd Mr Hay, for Brodie and Mr. 

Dean of hacuity (Erskme), Mr. g . advocates, tor Smitn, whose 
Clerk and Mr- Hamilton, two unkno ‘ ^ ^ proceedings started 

«se ,hopeless.. Both MM argument the Judges 

with a tecanlcai Z Ai'-y given their decision, Mi. Clerk rose 

brushed ic ori one side- ^ subsided- A long string 

to ob;ecc, but Sjaxneld ruled him out^ l& t^^^ 

d wirnesses then entwea the eighteenth witn^s was 

bnks in cue evidence. Disputes brc.eo^^^^^^ 

called. She was ^ but as Clerk promptly pointed 

said that sue _ was n,ust necessarily implicate the other. 

our, :f her evidence impUa^b one Braxheld denounced his 

Tne Judges ,2®bie but the Dean or Faculty asked lor 

conduct ds indecent and allowed to proceed without 

indulgence tor a young gentleman, n ‘i witness was brought in and 
avail. When all this pother was Hiooott and the 

Mr. With: objected Huboart'^or Hubburt. wiic or George 

indictment revealed only ,,, * l nbiection, but it turned out to be a 
Smith." The Court did no: Ue tbe objea . competent, and 

tact, and reluctantly the juuges decided tnai^^^ ^ techiucality- 

the Lord Advocate J^^^.^^ber twenty-six was Andrew Ainslie. and 

The nle of witnesses J*. „s „„ acSssory who had been piomised 

objecLion was at once f^^en that he denied the agreement. 

freedom it be vvould give e^dence. T -ep^^^^^^^^^ competent witness. 

and aUeged that an accomplice was . y bcottisn law 

The objection was over-mled and defence objected 

At one stage ne was asked aboUu at a io note issued 

i he indictment had mentioned a bani not , bank-note. The Solicitor- 
by\ Prateb.^^. and w^^^^^^^^^^ ,,beld.. ibe 

General denounced °bj®c^on as a view to 

cross examination was shgbt, pi. n anas Humphrey Moore. He was 

brodie’s ahb:. Next came countered by 

promptly the Great Seal The defence persisted. The 

producing a pardon under the urear ^ces, but the mtamy 

pardon might save him. from the penal consequ^n , 

atraching to to af old writeron Criminal Law, but 

authority of Sir George T^^^^enzie. indeed, they said 

the Judges were “f inSS woilld to the objection, 

ne was inaccurate. Lord Eskgrove, m , ^ English offence, 

but he said this was ^n 'to competent 

and the law of England had made rne^^^ evidence, 

by the grant of the pardou. So ^ q£ the consenuenccs 

but not until Btaxfield had »^®nly ^ cross-examined and got very 
of perjury. He was cl^ly. reased by impertinent 

heated. H® went so tar ej to pr^^ 

question, ^0^: tL key, S on receiving an answer objected 

fastened on the ug® „gLon Braxfield observing that it was 

that it was no answer to the question, wax e 

enough to satisfy any sensible man, UerJt retotte 
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jury to judge that. After this, Smith’s and Brodie’s statements wereH' 
and the letters Brodie sent and various papers found in his possession, t' 
prosecution had produced evidence which established the prisoners’tt" 
unless a vast amount of deliberate prejury had been committed, but tig 
case really rested on Ainslie and Brown and the documents* 

Then came Brodie’s witnesses, introduced by theremark that tl? 
were called to prove an alibi. The first was his brother-in-lew, andth 
Lord Advocate objected. The objection tol'such a relative was so unsii 
stantial that no formal ruling was given. He merely proved that he ir 
with Brodie until just before eight* Then came Jean Watt. It hadbrr 
rumoured that Brodie had married her in prison, and if true the fa 
would have disqualified her. Accordingly the Lord Advocate asked tr 
if she were married. She denied it and was allowed to give evidetis 
She said Brodie came to her a little after eight and stayed all nij'r 
The maid also said it was eight. She told the time by the bell of a 
Tron Church, a manifest impossibility; but when asked,^where it was si 
said it stood in Parliament Close, a quarter of a mile from its acti 
site. Other witnesses proved that he left Jean Watt’s house the ns 
morning. Then came a witness for proving the information for cte 
at dice, to enable counsel to suggest that that suit had induced Bro^t 
flee; and a final witness proved that the implements found at Biodii 
house were usual implements kept by a wright. By this time it wasoit 
in the_morning, and the Lord Advocate began his speech- It was an adequr. 
summing-up ot his case. 

At its close, Clerk rose. He had refreshed himself with a bottl 
of claret. He was a cross-grained young man defending a hopeless casi 
but determined at least to make a name. At such an hour, and with sit 
a Court and Counsel, scenes were only to be expected. His rotund opeit. 
was interrupted by a request that he would be short and concise, 
be proceeded to state what in his view were the main points agaiit 
his client, and the answers to toem. For a time he went on witho; 
interruption, but when he came to deal with the evidence of Aiisl 
and Brown uproar began. He mentioned the objections made andovi' 
ruled, but expressed his adherence to the objections. “Gentlemen,"!: 
saidj “ 1 think a great deal of most improper evidence has been receivi. 
in this case for the Crown,” The Judges admonished him, and he continue; 
” I beg to awail at the outset the evidence of these two corbies, or infeii: 
scoundrels.” "Take care, sir, what you say," growled Braxfield. Clet 
went on. As he was saying that Brown ought not to be received as 
witness in any case, the bystanders broke out into applause* Bcaife! 
reminded him that the Court had ruled Clerk replied, " But your Lordsfa 
should^ not have admitted him, and of that the jury will now judgS' 
At this the Judges protested that he was attacking them, but he answers! 
“ I am attacking tHe villain pi a witness, who, 1 tell your Lordship, is a 
worth his weight in hem.” At this stage the Dean of Faculty tried 
soothe the angry man, but Clerk was not to be held in. Braxfield remind 
him that the jury were to take the law from the Judges. “That 
deny," retorted Clerk, and amid interruptions he continued- The Lo 
Advocate referred to the pardon, but Clerk replied: “CanHisMaje 
make a tainted scoundrel an honest man?” and the bystanders agi 
applauded. The. Lord Advocate said to Clerk that the prerogative 
mercy was .’'the brightest jewel in His Majesty’s Crown,” which gave i 
latter the opening for the pointed and discourteous retort: ‘'Ibope 
Majesty’s Crown will never be contambated by any viilam round 



457 


IN THEFT CASES 


He again repeated that the jury were Judges of the law, and on being 
reproved declined to continue- He was ordered to go on. and repeated 
the obnoxious remark. Again the Judges warned him and he sat down. 
Braxfield asked if he had done, and he replied No but refused to go 
on unless he could speak in his own waj. The Court then called, on 
Erskine, but the Dean of Faculty shook his head- Bra^eld then turned to 
charge the jury, but before he could say a word Clerk leapt to his feet. 
Shaking his fist at the Bench, he shouted, “ Hang my client if you date, my 
Lord, without hearing me in his defence-’ Consternation reigned in the 
Court. The Judges rose and departed to consider what they should do. 
Eventually they returned and merely requested Clerk to continue- This 
time he did finish, mainly because he had exhausted his provocative matenal. 
It was an able argument, though impossible of success. What he did achieve 
was the making of reputation. 


This storm preceded the Dean of Faculty s eloquent but temperate plea 
for Brodie. He also attacked the accomplices, but on the safer ground^ that, 
though their evidence was admissible, it could not be believed- Is it 
possible,’’ he asked, “ that a King’s pardon can restore purity of heart, recti¬ 
tude and integrity? Can a piece ot parchment with a seal dangling atit...--- 
tum wickedness into honour ? The King has no such prerogative- This is 
the prerogative of the King of Kings alone, exerted only towards repentaiit 
sinners-" But his mam theme was the alibi- If his evidence was ^ce^ed, 
Brodie could not have been present at the crime. At half past four _BraMeld 
commenced the summing-up- The only question was, who committed the 
offence—for that the offence wes committed w.-? not in dispute. It was short 
and to the point. The alibi turned on ihe ringing of a bell* but a 1^11 rang at 
ten as well as at eight. He had directed attption to the corroboration of 
Ainslie and Brown, and ended by expressing his opinion that teth prisoners 
were guilty. If they agreed, then they would convict both. He mentioned 
a possibility that they might acquit Brodie, but never allowed that Smith 
might go free. It was six o’clock when he had done and the jury retired. 
The Court then adjourned until 1 p. m. When it again met, the Jury were 
ready with their verdicts which was delivered in a writing sealed with block 
wax- The Chancellor of the jury handed it to the Court. In deep silence it 
was read by the Judges, who then ordered it to be read aloud. In formal 
language they pronounced both Brodie and 5mith to be guilty. Ses Famous 
Trials of History by First Earl of Birkenhead. 


CHAPTER 73 

In Case of Warranty of Horse 

Where the defendant represented a horse advertised to be sold as sound 
and the plaintiff wrote to the defendant that he would take the horse if the 
defendant would produce the veterinary surgeon’s certificate, held that the 
asking of a veterinary surgeon’s certificate did not operate as a waiver of the 
defendant’s as to the soundness of the animal. 9 A. L. J. 2851141. C. 135, 

In case of w’arranty by the seller the measure of damages is not the full 
consideration which has passed from the buyer. Any benefits received by him 
under the contract must be taken into consideration and the damage recover¬ 
able will be the excess only of the value of the one over the other, the 
measure of damages is a difference between the actual value and its value if 
the property had been what it was represented to be. 1939 0-186, (1920) 3 
K.B.475, 
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to recover damages for breach of warranty-the^»f- 
dant had sold him hors.: with an express warranty th.it he wassoun/' 
kind, and free from all doubts. The next day the plaintiflf noticed thaf'^ 
shoe was loose and he undertook to drive him to blacksmith’s shop t i: 
hm shod, where the horse exhibited such violent reluctance that t?! 
obliged to abandon the attempt. Repeated attempts to shoe him failed a.' 
he. was commpelled to sell it. “ 

mon two witnes,ses, the first, an honest, clean loot 

Srnf™®?! that he knew the horse in qpst 

testimony about the time referred to in plaint£ 

ria« 4 .* any difficulty in shoeing him ? ” asked the defe-. 

He «ood perfectly ,„i«. NevA 

testified that he had owned the horse andthatl 

was perfectly kind. 



nnV counsel evidently thought that cross examination wool: 

ThI T, r ^ f ^ f unpleasant testimony strongly so he let the witnesses jt 
1 he Jury found for the defendant- 

tiiparra S! “®*^ blacksmith, who said, "Yci 

lrn«nir ttied ^esterday ? Well, the plaintiff’s counsel did nc: 

'^rcss-examine worth a cent. I told him that the horse stcci 
pafactly quiet, while I shod him and so he did. I did not tell him. I had t. 
niri m " 'j 1 . uoSB, With a pail’ of pincers to make him stand- Tk 

to blacksmith’s shop, while he had him. h: 

rn„u u' a opeu lot and cast himbetore k 

could shoe him. See 10 American Law Review. 153. 


CHAPTER 74 
In Will Cases 

fi,« ^ In probate and letters of administration cases, the chief difficulty is tk 
the testator IS dead and the witnesses generally iaterested. Hence the Couitj 
1 ^®^’^“ed in the c oral will. 1939 A-31 

P r 1 ’’A ^ required in case of oral will. 1939 A. 348.191 

p;nn;7«'^i circumstances should be considered. 1932PC.1C1 

i^ropounder must prove sound disposing state of mind. 1939 M. W* N- 651 
^ '™J^ter as witness and to examine him is immaterial so long '<& 
other witneKes have been examined. 1938 C 290 Onnsisonthepio- 

of a free clMesta^on S 
E 4 suspision caimot render a will improbable. 40 P- k 

£ evideSf ^ ^ suppressed is admis.* 

proBouStr' mor i^uus of proving execution of wiU is 

,, ? unregistered will is propounded after 20 years, 

the onus is very hea"^ on the propounder- 1939 C. 53*5 • 1R3 T C 758 Re- 
girtration is not proof of testamentary capacity. 1940 M 315. The fact that 

™ toenafiM^spiri^n 1940 M. 315- 

Whole of the will must be looked at. Case law is only Sta a^catta, 
as no two wills are the same. 1940 0- 275. ^ appnean m 
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Sound and 

case of Court \rilU«nt nrobate- See S. 59, Succession Act. 

Bu^i to wha?tsound and disposing mind, the following decisions will be of 

great help 

>/r to sign one’s name or mere consciousness of the fact that 

Mere ability . ^ ordinary conversation and to answer fami- 

the testator wa> “aintmn constitute a sound and disposing 

liar 19 C. W. N. 826- The testator must be capabk ot dispos- 

with ":?Mt Wedin ith 

testator g^ves jjjgntal capacity for execution of the will would 

,h« mstrucnow a vtrjshgte 3 , 245 (256), 13 C. W. N. 

be sufficient- 7 ’_ble to appreciate his property and to form 

^128, 'r‘^%^S°Lp“S io he^ chooses to benefit by it- 

a judgement with respect 10 t^aP^ggs testamentary incapacity 

^ ^* 1 ,^' ^*the will Leif 1933 C. 574- Execution of a will cy a competent 
must be qua ^ j ^bat he knew and approved the contents of 

testator raises the g® 'i^^bere will is produced which on the face of it is 
the will, C- ^/y- cresume that the testator was sane. 34 

validly nv nartv alley’s rhat the testator was infant, then the 

?£t“d"n Sways li« fi« » 

thattha tatatoiWM rf ^” 4 icl. J,?0O *If the age of the testator is 

c. W. N. 45.15 C. W. N- 7^^- h „„ 

challenged, the onus o* » - t 263 38 M 166. It is not necessary 

the person propoundfflgtte ^S^L^^^^ , 

that the testatOT sto 1 enable him to give complicated initriictions 

should have been ^ • ^^Ug^be was capable of understanding the will. 

for his will- It IS sufficient before the date ot the 

23 Bom. L. ^ lOo^- “ “"^that it was made during a lucid interval hes on 

,s established the onus th ^ ^ consciousness 

the person propou Wh^n a will is natural one and in accord with 

alone is not enough 22 M. 345. W - satisfactorily proved,thepresump- 

the feelings of the estator and Its 521 P. C.), 22 C. 519, 20 

tion is in favour or its be g g testator is proved to be doubtful or 

C W.N.617. Where the capacity of thy^ert^^^^^ be 

where the testator is ■ j reading over and approval of 

satisfactory evidence of instruw °^25 c. 824 (P. C.)- If the evidence 

the contents of the ' ^^Court LSd ha^ ragard for the opinion 
is conflicting, the ^og Jbe testator is an old man, mere 

of the trial Judge. I; A. IK- if th® ^ g^^if he be- 

old age will not deprive h „ndetsranding or by reason of extreme old age 
comes a very chdd forgetful that he does not know his own 

aud other inhrmrtics, he becomes so bad 

name, he is not fit to make a will ^ 23 CL 3 Moor. P. C. 

W tL geneLl Lertion that the wife was of “P/nanding 

282, 22 D* 1/ vr* i vtTi>ot not enou^^h to establish undue 

chmcteiai^that thehusban as ^ suffering from epU^tK 

from paralyse 
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mere’’piorf tf Soih/iSs ISd Ten "T?ntenw “ ”” '*''*“1 ‘ 

«-.’S .‘rffi«c “Sa teSi 

of Succession Act granted. 5ee Ss 623: 

deemed to br^voTed b wL^q^et^ce^^of th willshalU, 

testator,orbyhischange of circumstances of tti 

property he disposes of, 30 M 360 T 

exclusion of previous rnni-rnr,T shall be operative tott- 

a former will must be clear, 19 C'Sr/p'"' cVk th intention to revok 
tent they cannot be considered as two Ic, J T '"‘‘J* “”«»»* 
must be considered tfr in^ ^-u 4 . wills but the twotoSeth’ 

33Bom.L P loS intention of the decS 

undatei both are void for ?ncertaimw burf"*^ both of the same datj 
the Court to xeconcile them if possible ^15 C W(P^ ^ ^ 

treated as revoked either whnll^ nr li ?i^ p ^ will is notto h 
unless it is proved by satisfactorv ev Lnr^ fortkomiiij 

clause. 19 I. A. 83. An nfwifJ j contained a recoven 

declaring an intlntion to TvokfanJ'^ ““ ”i« 

unprivileged will is required t^ht t ^ execute in the manner in which at 
attested by two witnesses 52 B 653 testator ant 

is sufficient. 33 C. L J 314 Tf rS o "^'th intent torevoh 

complete, it will not amnnnf destruction is inchoate and in- 

admissibb to provf tW the LlTT^^ Evidence is not 

29 A. 82. ActuS destructiS nr f torn up the wt 

.'•ary under the Hindu Wills Act 7^r neces- 

t^'o cross lines on tL W na J .:7- testator drain 

cancelled ’’ and puts his sigLtufes HelJ Ilf “ this willu 

cancelled. 52 B. 653. Where will'i<!«-i rest of the will was no; 

each sheet is signed and attested several sheets of paper anc 

the whole will. 3 C. W. N 617 ' °®,fEe last signatures will revoke 

testator’s possession but is not fni+Tir« was duly executed and was p 

that it woSld have b3n des?roved if presumption s 

N. 929 (P C.), 18 C. W N 527^ Tf 8^5. 45 B 906,19 CM 

be granted of the portion to the extent 

C. 634. To establk revocation dStnlS are proved. 26 

Mere loss of the will does not operate the testator must be proved, 

a testator destroys his will or coS wh . 18 C. W. M. 527 When 

vious will or codicil executed by him thJSf ^^l^®ution of setting up a pre- 
revoke IS a conditional one. the conStbn intention to 

intended to be sut up. If therefore the dnff ^ yahdrty of the document 
not a legal one. e g.. if it is not vaSre^ be set up is 

revoked. This is generaUy known afthf dorit- subsequent will is not 

vocation 2©M.107(P.d) Tf a testSot^^^^^^ dependent relative re- 
paper and afterwards takes out one sheet andffiW-’f several sheets of 

wl«ch„ not signed “d »«eeted. the doctoS'feSS^ 
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vocation will not apply, and probate will be refused of the whole will 20 B. 
370 49 C. L. T. 321. A will of a Hindu, Jain, Sikh, etc., must be revoked in 
the'manner laid down by S. 70, Succession Act, i. e., (i) by another will or 
codicil, or (ti) by some writing, or (iii) by burning, tearing, or otherwise des¬ 
troying the will. These modes are exhaustive- 30 M-369, 25 M-678 _(P. C-)- 
A will of a Cutchi Memon can be revoked by any definite expression of a 
present intention to revoke it. But a mere expression of an intention to re¬ 
voke a will at some future date does not amount to revocation. 1938 M, 616. 
No particular formality is necessary for showing an intention to revoke a will 
Inference can be drawn from conduct. 71 M. L. J. 845. Property was 
dedicated to waqf by will. Testator subsequently gifted the property but 
mqf property was not included in the gift. Held, that deed of gift 
did not cancel the will. 1936 L- 81- A mere expression of intention to revoke 
at some future date will not amount to revocation- 1938 M- 618. If a re¬ 
gistered will is not found after the death of testator, no inference of revoca¬ 
tion can be drawn. 44 Mys- H- C. R. 57, contra 1940 A. 175- In the absence 
of substantial defects in proceedings, revocation can be granted only when 
will is proved to be forgery- 1940 C. 296. 

Attestation of a Will-—The law requires a will to be attested bv two 
witnesses, who saw the testator rut his signatures on it. S- 63 of the Indian 
Succession Act, 1925, provides that a will governed by Indian Succession Act, 
must be attested by two or more witnesses each of whom has seen the 
testator sign or affix his mark to the will or hrs «een some other person 
sign the will in the presence and by the direction of the testator or has 
received from the testator a personal acknowledgment of his signatures or 
mark or of signature of such other person ; and each of the witnesses must 
sign the will in the presence of the testator ; but it is not necessary that more 
than one witness be present at the same time and no particular form of 
attestation is necessary. See S. 63 (c), Indian Succession Act. 

The artestation must be aftet the testator has signjd the will and not 
before. 5 C. 738. The attestation must be bv the signature of witne.sses or 
by the mark. 58 A. 1C64, 39 Bom, L. R- 6C6. The initials ot attesting witness 
are sufficient. 15 M. 261 It is sufficient acknowledgment by a testator of a 
signature to his will if he makes the attesting witness understand that the 
paper which they attest is his will though they do not see him sign it. 1 B. 
547,4 C. W. N. 204- A will can be proved by one of the attesting witnesses. 
22 C. W. N. 315. Attestation does not estop a person from denying anything 
except that he has witnessed execution. 24 Bom- L. R. 557 (P. C.). Knowledge 
of contents ought not to be inferred from the fact of attestation. 24 Bom. 
L. R, 557 (P. C.). The mere fact that attesting witnesses have repudiated 
their signatures doe.s not invalidate the will if it can be proved by reliable 
evidence- 20 C. W. N- 192. It is not necessary that each attesting witness 
should prove the same fact. One witness may depose to the signatures and 
the other may depose to the acknowledgment. 19 C W. N. 1295- No 
particular form of attestation is necessary. I. C. 150. Where the testator 
deposits the will under S. 42, Registration Act, and the Registrar endorses 
the cover in the manner required by S. 43, Registration Act, the Registrar 
is not an attesting witness wi) hin the meaning of S, 63; Succession Act. S P. 
419. A testator was roused from unconsciousness in order to sign the will 
and attestation took place. There is sufficient compliance. 42 C. W. N- 649. 
A scribe may be attesting witness but it must be shown that he signed it as 
Such. 1039 C- 595 If attesting witnesses deny valid attestation, Court can 
discard their evidence if suspicious and pronounce in favour of will. 1939 0. 
213. A will contained a clause 1 have executed this will with the consent 
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of all my sons and have got them to sign it as witnesses, so that the will nm 
be acted upon fully and they may not quarrel after my death," Thesoa 
signed the will. Held, that they were not attesting witnesses and the beaua 
in their favour was not void. 1C6 I* C- 534, 3Z C. W. N. 305 ; 54 M. L.],i] 
fP. C-)- A executes a will which is attested by B, C and D. A legacy 
Rs. 1,000 is given to D. D cannot take the legacy, though without him theie 
was the full number of witnesses. 4 M. 244. A, a Hindu, executes a 4 
containing a clause for the benefit of the solicitor who prepared and attestel 
the will. Dees the solicitor lose the benefit? No. S. 6? of the Successiot 
Act does not apply to Hindus Accordingly an attesting witness of the wii 
of a Hindu governed by the Hindu Wills Act does not lose any legacy thetely 
bequeathed to him. 29 B, 5^(1. A bequeaths his property to his wife fot lib 
and after her to his three children X, Y and Z or the survivor equally and 
there was a residuary clause in favour of the wife. X ai’tested the will, 
After the widow’s death Y filed a suir that X was incapable of taking aai 
that the property be divided between Y and Z Held, share of X lapsed but 
it fell into the residue and did not accrue to Y and Z. 26 M. 433. 

Alterations or Obliterations or Ambiguities in Will—Court caa 
throw out a will on the ground of the material alterations or oblitirations, 
See Ss. 71—80 and 81, Succession Act. 

The alterations, inter-leniations or obliterations will be given effect 
to if the signature of the testator and of the attesting witnesses is m de in 
the margin or on some part of the will oppoJte or near t'' such alterations,o: 
if memorandum is signed by the testator and by the attesting witnesses at 
the end or some other part of the will referring to such alteration. If these 
requisites are not complied with, probate will be issued omitting the alterations 
1 C. W. N. 428> Marginal notes which are not signed and attested will not 
form part of the will. 15 Bom. L. R. 352. S. 75 applies to alterations or 
obliterations made after the execution of the will and not before. 29 C. 311, 
If a will contains alterations or erasures they will be deemed to have been 
made after the execution of the will, and the onus will be upon the person 
who seeks to rely that the alteration was made before the will was executed. 
If there is no evidence to rebut the presumption they will not form part of 
the will* 29 C 311. Where the testator made alterations in the will with 
the pencil after ita execution, and thereafter executed a codicil confirming the 
will as altered, probate will be granted of the altered will. 29 C. 311. A 
made a will on four sheets of paper and afterwards removed the second page 
and substituted a new page which contained r- bequest to a person not born 
at the date of the will. Probate of the substituted page w’as not graniei 
20 B. 370. Oral evidence is admissible to show circumstances, habits, n d state 
of the testator’s family. 39 Bom L. R. 1151. Extrinsic evidence as to whether 
the word “Maharani Sahiba” applied to senior Rani or junior Rani, was not 
allowed and it was held that the words only applied to senior Rani. 15 C. 725 
IP. C.). Words will not be added to give effect to what may be fancied to 
have been the intention-of the testator. 5 Bom. L. R. 729. Where there « 
an imputation of fraud in making the will, extrinsic evidence is admissible. 
3 Bom. L. R. 465. A testator by his will directed his executor out of Rs. 500 
to disburse petty pensioners to such poor “who have been mentioned to him 
(the executor) by me.” Held, there was a deficiency on the face of the will 
as to the objects of benefit and no cxiriruic evidence was admissible and the 
legacy failed. 15 M. 448. 

llltutrationa 

(t) if an attesting witness to a will should testify he saw the testator 
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j u ,1,^ fhf>n be asked if he was suie he saw the testator 

agn his name, and sho name would not the usua answer 

make tne very .Ug v»ill, and then atre?ted it. i nis 

“,^^od' you r lf,orAr*t“o'f 
‘’“'‘"(OTmedr^wLre i. the’houest 
S“fiSve au.«r to I'^wculdbe ridicuta 

«g in the present case, of mj .11 as it very seldom happens 

last century, was a man j" t» he wculd olten say to the 

:f^TeS“"u"h‘DanUl CKlpman ouiecud bec.u,o 
“ryour client »ld .be Und. w., p.id fot it, .nd signed tbe deed, did 
^^”“™to’n“o^detence.»..id Clbptnen, - .We deed be. no .e.., 
“Cnytot eht 'L'ltTerwith the deed !” ..bed .be Judge. 

“ 1 do not know that there is.” cornered 

Mr. eletk,” said the Judge, “give me a wafer and a three 

''“"ihreletk obeyed, and Judge deUbetatel, made and .feed the 
There, brother Cbipman,” .aid J ^ S'J, 

“L^CtwirrSrelarwbrWr^^^^^^^^ ciatb. deb.- 

j1 *s 4. !-*• 3* P* l’”t* ^ SiioTtins Court ssi^l * 

(iii) In a contested will the Contestants, as ‘experts’ tor the 

- These doctors wwe summoned by th ^ a man quite as competent 
purpose of invalidating a will were the contestants’witnesses. 

Luhet of them to do such an of such witnesses is worth 

and so considered themselves, ihe tesnm y 

but little and dfstinBuished Judge, in a case before him, if 

caution. It was sai^d by the of no value, but even worse than 

there was any kind of testimony not only able 

thaUtwas in hi. iud^ent that nf ““talSdiy, but upon the queation 
to State the diagnosis ot bed such a stage that the subject of it 

whether it had at a given time, ®'J„^ponsible for bis acts, the opinion 

was incapable of making ® on Tense, would be worth more than 

of his neighbours, it men of good common apparent to every one, 

that of all the experts in the county. It f^uciful theories of ^dogmatic 

but few wills could stand * J the name of expert a 

witnesses who bring discredit on .Ju ^bc Judge above referred to, 

by^wotd and a reptoach. We concur with tne ju g 
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we would not give up the testimony of these common-sense 
deposing to what they knew and saw almost every day for years fnr ? 
so-called experts, who always have some favourite ,theory to ’suonn^ 
often as presumptuous as they are ignorant of the Drincioles nf T 
science." 77 111. 397, 13 (N. Y.) Supp. 255, 260. P^nciples of media 

“ There is something repugnant in the way which ordinary phvsirb, 
have no tossing off opinions regarding the mental sate of a fellowman ? 
only the slimmest opporrunfiy for observation or experience thesemJ' 
gentlemen remand their patient to the realm of the insane, or proSj! 

fN. yTsI^' 

puni,hmIm!'’T'krtTN'Y”r33l!5“2"“'’‘ “'■» 

(iv) This was a case where the validity of a will was in dispute. 

, one side the testator was alleged to have been perfectly capibl! 

on theoiher as decidedly incapab e, of understanding what he via, Sol 
One witness in the most straightforward manner, declared it to b> 

8tand°C‘°" ' ' “"‘I®' 

A you were related to the testator, were you aotf 

1 W218# 

Q. “ Nearly related ?" A. " Yes ” 

Q. “ And would you have an interest in the will, if establishedr 
No objection seems to have been taken to this question, whici 
;« tMi “ docum J which w« 

in the «CM"’In " 

to Stty^homm'^l-llmlf^ “ A, next of kin I should be entilU 

sensation impure 1^*lawyer and author, once produced a great 
sensation in Lourt by his examination and exposure of a false witness Tk 

witness having been sworn, he was asked if he had seen the tesmo? sTan t 
will, to which he promptly answered he had. ® 

?■ « ^ subscribing witness ? ” 

A. 1 dia* 

?' when he signed and sealed this will ? ” 

A* '< ^r * ® of wax did he use?” 

A. About three or four inches long ” 

Q. “Who gave the testator this piece of wax?” A ‘TeliJ'' 

a ‘‘Where did you get it?” ^ 

A. “ From the drawer of his. desk.” 

Q. “ How did he light the piece of wax? ” 


A. " With a candle.” 
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Q. 

A. 

Q. 

A. 

Q- 

Q- 

Q. 

A. 


>> '^heie did the piece ot candle come from ? 

“ I got it out of cupboard in his room.’ 

“ How long was that piece of cacidse ? 

" Perhaps four to five inches long. 

“ Who lit that piece of candle ? ” A. “ I lit it.” 

“ What wita ? ” A. “ With a match.” 

“ Where did yoj get that match ?” 

‘On the mantel-shelf in the room ” 

Warren paused, and fixing his eyes o', the prisoner, he held the 
•II flWe hiVnead, his thumb still resting upon the seal, and said, in a 

will above nis ne«a, yousaw the 

and measured ton ■ he signed it m bed ; at his request you signed it as 

cppbp.a , vou U, eh„ candle b, e n.«cK 
joufoundonlhementeUheltl A. 1 u,d. 

Q “ Once more, Sir, upon your solemn oarh. you did . . 

Counsel, adresslng ;he Judge =" You. Honour, rr is a water.” .6 M, L. 

1 (loiir*)i PP* f } • ' 

The result of tire case as affected by the testimony of thts witness « 

'““l''rotlTr:un* attotney on the -podte ^^e .Th a^ 

:"eX’'ett-i3‘ rplnfo^n was at vatlance with the 

r«rT’htrrd^°rf^ 

nearly midnig^ht.^jhenjhe^^^^ ^^0^ judgLnt 

suffering from what you are pleased to ® of'^s^nile dementia’ 

one of the symptoms is to ask ihe same questio 

has been dearly answered.” - , . wi,„ 

No doubt it might not have been of the' Court to 

same question over and over again. But is business of 

see whether such repetition is aUowed or 1^°'* }' ^ gj 

the witness to make such an answer as the above.^ 25 M- L. J. P. 81- 

(w7) Sometimes witnesses speak words which t -pi”^ following 

fV^'iShcd "Jhif ^y ' well" be adoTted in'the'cioVexamina.ion of such a 

riH :&SrgKh h“rgffirwiU of aTaSii^ 
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For the defence, a woman swore that she had seen the lady who 
ill in bed at the time, sign the wiU. Site added that the solicitor handed i> 
deceased lady the ink and the pen with which to sign. ^ 

“ Did he touch her hand ?” damanded Sir Charles. 

“ I think he did just touch her hand,” the witness replied. 

‘ When he did touch her hand,” proceeded Sir Charles, and m 
instant his voire rose and became harsh ?nd terrible, ” Was she dead 
Turning deaa.y pnle the witness seemed to struggle for breath,8w«t 
in the box, and fainted. The solicitor had taken the hand of the da 
woman and with it had written her name to the forged will. 27ML 
130. 

(w7{) Earl Rodger of California had marked ability to cross'enmir 
witnesses! At one time he appeared on behalf of a group of persons r 
cor tested a will. They claimed that the testator was not in the full posseaic 
rf his senses at the time of the execution of the will. In other words he k 
no disposing mind. The chief witness for the propnunders of the wiUwnsi 
lifelong friend ot ihe testator. In his examination in chief he gave 
straightforward story of how he had signed the will as a witness and depok 
that the testator appeared to him to be quite intelligent and in possession t 
full faculties. Earl Rodger rose to cross-examine him. The audience sens 
some dramatic developments but after a few minutes they felt disappointsi 
and lost all interest. The cross-examiner began to cross-examine the wte 
in detail about seemingly immaterial evidence which occurred several dsp 
previous to the execution of the will. He tried to show that the 
was a man of intelligence and had a perfect memory of all rhings hel* 
done qn the day when the will was executed. So much so that teevt 
remembered tne immaterial details os to what his breakfast had bi’en tl 
day. He stressed the point that the witness was a close friend of the deceit 
The important portion of the cross-examination is given below- 

Q. Was there any change in your friendship before Patrick Tslen' 
the testator died ? A. None whatsoever. 

Q. At any time in the past, h.id there been any misunderstandii 
between you 1 A. Never, we were always warm friends. 

Q,. And when you signed the will as a witness of your old fiknd 
signature, what did you do then ? A. I left. 

Q,. Did you bid Patiick Talent goodbye, before you took yee 
departure ? A. No I left as soon as I had witnessed his signature. 

, What you mean to tell this Court and hurry that you.thedes' 

friend, the Ufe long friend of Patrick Talent, knowing he was dying, k 
not bid him a last goodbye 7 A. I don’t think I did. 

Q. You don’t think ? If you bade farewaU to your lifelong to: 
OT ms deathbed you would not be uncertain about it. You would knoii' 
Did you bid him goodbye 7 A. No. 

Q. If you did not say gOTdbye to your dying friend, there could lx 
only one reason and that was that you knew he was mentally incapacitatei 
that he did not know you 7 

There was no answer to this question. 

O'ce) The testator died leaving behind a large estate, without mab. 
any will. One of the heirs planned a clever ruse. He bribed a genilenn' 
gf outstanding reputation and got the will attested by him. The hand d 
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the dead man was fixed to the pen and with their help the deadman signed 
his name. The heir took hold of a living fly and put it in "he mouth of the 
i'ceased! After the execution of the will, the fly was let go The witness 
^'tered the witness stand and so’umnly swore that the deceased had signed 
the will with his own hand He was cross-examined thus 

Q. Was he, then a live or dead ? 

A. There was life in him (Meaning thereby that a living flv was in 
ui ) Thus he tried to save his conscience by saying that there was life in 
[!■ Literally it was true, though the spirit had deparied much earlier. 

CHAPTER 75 
Of Accomplice 

An occomplice is a guilty associate in crime. See Wharton’s Law 
Lexicon, P-19. 27 M. 271. 

• Section 133, Evidence Act, provides that an accomplice shall be a com¬ 
petent witness against an accused person; and a conviction is not illegal merely 
because it proceeds upon the uncorroborated testimony of an accomplice. 

Section 114, Illustration (b), of the Evidence Act, provides that a Court 
may presume that the evidence of accomplice is unworthy of credit unless 
conoborated. See 1929 C. 822 . In criminal trials evidence of accomplice is 
generally not accepted without corroboration. 1927 L. 5S1,1945 N. 1,1936 P. 
C.242 

Section 337, Criminal Procedure Code, provides that a pardon can be 
given t > an accused person who makes a clean breast of the whole case. After 
the pardon he turns King’s evidence and becomes approver. Cross-exami¬ 
nation of an approver is very important because '^e oaints himself black 
vsiththe same brush as his associaces iu the ct'me- It has been held in a 
number of cases that an approver is a man of the i-orst character who wants 
to save his skin by throwing his associates and friends to wolves. His 
evidence must be received wirh great caution He can easily substitute an 
innocent person fit the real offender 5Ve 1931 L. 408. Association with 
the criminals must be considered, Goethe has well remarked: ‘‘Tell me 
with whom thou art found and I will tell thee who tnou art.” Frequent 
intercourse and intimate connection between two persons makes them so 
alike, that not only their dispositions are moulded like each other, but thei- 
very faces and tones of voices contract a similarity. When we live habitually 
with tne wicked, we become necessarily their victims or iheir disciples 
Evil companions are the devils agents. 

Who is an Accomplicc.—The following decisions will show as to who is 
an accomplice:— 

Witnesses who had witnessed the crime and assisted in concealing 
evidence or connived at and gave no information to police or any other 
person are no better than accomrlice. 1929 L. 540: 1201.0 190 :31 Cr. 
L. J. 50. Where a woman willingly accompanied her lover to a hut where he 
went in and murdered her husband and she returned to the village and 
pave no information to any one till next morning, held she is accomplice 
of the murderer. 6 L. 183: 1925 L. 432 : 88 1. C. 854: 26 Cr. L. ]. 1238. A 
person offering bribe to a police officer is an accomplice. 14 B. 331, 14 B. 115, 
26 B. 193,9 P. R. 19l7, ll41. C. 457: 19i9 N. 215,26 M. 1, 27 M. 27l. Persons 
present at bribe giving iransacrion are nor accomplices, if they did not take any 
part. 26 M. 1,33 C. 649,501. C. 1918,27 C, 144. Persons supplying marked 
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money for detection of crime are not a'-comrlices but cnly detective? nr. 
i'>36 N. 245, B. 363, 27 M. 271, ^8C. 96, 15 B. 661, 35 B. 401.44 A ? 
L. 366, 5i C. 721, :S C. 70^?, 33 C. 1355, 135 P. L. R. 1U04.*131 P, LX'l * 
Persona bribing for obtaining release of wrongfully confined persons ate n- 
accomplices, specially when money was not given voluntarily. 27 C. 915 " 


A person helping accused in disposing of dead body after murder is w 
accomplice. 1923 L. 345 : 73 I. C 506 : 24 Cr L. J, 618. A person wSo V, 
knowledge of the commission of the offence bur Icoppo quiet for sume da,!'! 
no better than accomplice. 96 I C. 867: 33 C W. N. 816 : 27 Cr.L 1 llii' 
21 C. 328, 24 W. R. (Cr.) 55. Where a witness is found, frutn his owntea. 
mony, to be privy to the crime, his evidence is no better than that ofsi 
accomplice. 1925 L. 253 ; A person who n av/are oi the intention of certsir 
people to commit murder and does not disclose ir to anybody is a consentin- 
party to the crime and an accomplice. 7.0 Cr. L. J 191; A person whoh 
threats of death is induced to do an act in -'rder to facilitate the conimissr 
murder cannot be frotected by S 94,1. P. C., •'nd is an accomplice. 14C: 
L. J. 207: After the murdi,T w's co.jimitt.,d, one of tiiC inmates of the hoia 
removed the blood stains .'n th‘ ground und 'r compulsion and threat o- 
murder. Held, she was not accomplice. 35 P L. R. 169. Where aperic: 
came to know of the conspitacy to murder mother bu''never told the latta 
and it was shown that he agreed to the pi'opo ’ 1 of the conspirators himssli 
being actuated by sordid motives, held, he wr-s an nccomplice. 1932 Oudhll 
33 Cr. L. J, 2S7; 43. A person knowingly aiding in diop isal of stolen propsp 
is accompiice. 1934 M, 72i _ A person who is c.mvic ed and sentenced cot 
tinues lo be nccomplice and his evidence from the ui.ness-box is governed b; 
tne same principle. 1933 B. 21: 34 Cr. L. J l36> If a p.'rson has knowled^i 
that crime is to be committed he i? not accom. lice, unhss he participates h 
the crime. t936 C. 10' : 37 Cr. L. J. 445, A person who .sees a murder coit. 
rnitted but gives no information of the fact is no 'oLitrcr than accompliti 
1923 L 391: 25 Cr. L. J. 251, cont. 1931 Oudh 3i5, 1935 Oudh 1. Hj 
evidence requires careful consid'rati m 1931- C. ;i73. If a womir, 
cognizint of the intention of her Parampur to kill hc-r husband an; 


does not disclose it to !\er 'ausband, she is n » b^tc^r tna.i an accampki 
J936 L. 731: If at the time wnen a witness joined ch-ec.jnspiracy hih; 
no intention of bringing associates to book but his i bj ;ci was to partu: 
in the commission of crime, he i; not an informer bu; an uccomphee, althoui; 
he later on carried information to police. But if his solo obj.’cc was deteciL: 
of crime, he is an informer. 1923 L. 647, l'» 18 L. 193: A peisj;, was pr-.'ses: 
when plans feir dacoity were hatched and agreod to go to th.* pl.ee ot mcetin, 
armed with revolver but remained at home for six he urs and did n it informaDi. 
body. He then went to the spot and was sent to fetch food for offenders, when 
he disclosed the whole affairs. Held he was aLcomplice. 9 L. 559 ; 1928 L. 193: 
Where certain persons associated with the accused without any criniin!! 
intention with the sale object of entrapping the accused in order to 

detect an offence, held, that they were mere spies or detectiv.>3 1931 Oudii 
172 :132 l. C. 233:32 Cr.L. ].860,33 C. 96,9 L ,50: 1928 L 193,1928 L. 617,6 
B. 36>. The rule requiring corroberatim does no: oddIv w inf .rmers. 33 C,9i 
1931 Oudh 172, but see 19 B 363, 1929 L436 arrd 1925 O'u^irTls for othei 
cases see Prem s Criminal Practice 1947 (4th Ed.)* 


Value of Evidence of Accomplice-Accused sent up far trials 
accomplice, cannot be examined as witness. 12 P. R. 1902 Cr 21 P. R 1904 Ct 
A discharged accused is a competent witness. 16 B. 66L. Evidence of aceonr 
pUce is inadmissible against co-accused which Is given as accused person. 3! 
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sx;^: w 


iiSS* 

srr^=-’ 

nTKcf'ler an accomplice w or ri-ipn to ^^ave su"; icion. 5^1 '^.'r/. 

So The avidence of an ^PP^T' of .n .rcomp’ice even 

» .'■ f, ^n art on tVie uncoftoboratea ■: _ ^ .n |oii Provisi^'ra of 

Ihon”™'" i' 5 f '’’lir’S m J\ ,n/Maei!rr.frJ that ti 

S. f S. ;^14 M cf I ).1«" Xn™ ~ 

All accoiroUcES are not unreliab-e ^ ^ tbrowina his 

o?lh=w« pt-tf r,Xc/r;w Sv^a ».* c,u«^n 
r» VoltS pptt 

WKetP in the ctse of ro’^^flpira^V ^ rxTmined assinsf the 

Icl the atcompljcc »««;»; \, i„,dmi«iblp in,e^aen«. 

^itldml termed. t, “ „*Xt,temtnt 1. .ubjtct tp ^ 

1932 A 73:33 Cr. L ]. 373 . Approver f the mind 

of great value in certain cases • prosecution will result , 

of approver that failure j to truthful evidence being given. 1^5 

7«4 L.' 171, MEB- 

.implicating two ptnoPs «''a'f*“'”l of hi. tetimonY .. • 

K,et m.ae,.n ta -XT’ IcWf b — ^of 

(irbecaLehe is likely to the ertoe^ 

himself' (b) because, as par icipato promise of pardon or m 

rrbelse he gives his -Vn^Th^s h ce would lead him to favour the 
expecfdon of impUtd ^“Venmpbee to Police, d™g btf™ 

: S&ting birf end otbet, h relevant under S, 32 ( 3 ) 

‘ 54:26Cr.L.] 1308. _ TT,<»ft-A number of thefts are com* 

Of Accomplices in f ^the servant of the house. H? 

mitted through the instrumentality of th beforehand and 

is allured into some pecuniary advantag to the 

!n retuni affords some f««bties ^°"J"f®onipUces among the thieves who 

house.- Again, rhete arc attention of the victims of ^efr-whi 

lay some sort of trap to g operation unnoriced. Dr. J 

their companions perform the steahng^o^^^^^ book Criminal 

who is known as the how these accomplices help the 

Investigation gives a vivid account oi now 
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thieves to take away rich booty. 

" A common method used by the Indian Koravers, who mosth » ■ 
on railways or at fairs and festivals, and nearly always two or thte 
mote together, when a weary passenger or spectator is found cwf 
watching his property so that it cannot be easily purloined, is to !. 
themselves on different sides close to him and one of them, seianr. 
boy of their party, gives him a thumping making the boy cry so Ujl’ 
as to divert the attention of the watchful spectator. Seizing the opportunih 
of this momentary inattention, one of the Koravers makes away J 
the bundle or other article of property nearest to him. If on redirect 
his attention to his things, the spectator spies the thief he naturally mS 
in pursuit of him, leaving his other things inadvertantly behind, which 
in their turn are carried away by the remainder of the gang present st 
the spot. Should one of the by-standers, hapoening to observe the Koravats 
run and attempt to seize him, the latter flings the bundle in his face 
takes to his heels, and thus eludes pursuit. “ The attitude of the watcher 
towards an intruder depends partly upon the circumstances in which the 
theft is committed and pirrly upon his diicretion and presence of mind; 
above all he must have a practised eye, so as to be able to recognise at a 
glance the relative importance of individuals coming to interfere: neithei 
the merry-making tradesman nor the student going home gaily sinking 
will he judged worthy of any attention; it will be enough to make then 
presence known in some way or other: if he observes other people 
coming^ who ^t the time have noausricioti but who may become suspicious 
on seeing a light or hearing a noise as they are passing near the sceae 
of crime, he will warn his cortipanions by a pre-arranged signal (a whistle, 
smacking of the tongue, etc.), to interrupt their work for a moment, to make 
no noise, and to extinguish the light, till the danger is pressed: a second con¬ 
ventional signal will inform them of the moment when the coast is again clear, 
When the person living in a house where a theft is going on comes back 
home in the nick of time, or when a neighbour or watchman comes along and 
yet the danger is not quite great enough to give the signal for a general and 
sudden stampede, not only must warning be given but also enough time musi 
be pined to allow those working inside the house to hide, or even to slip away 
with the booty already colkcc^d* The watcher outside must for this purpose 
hinder intruders from advancing and at the same time make enough noise to 
drown that necessarily caused by his companions during their flight; he will 
himself accost the person who has come along or else will manage to be 
accosted by him; he will ask the way, or the name of hotel still open, or the 
time; he will request a light for his cigar, or will beg for help to get up pretend¬ 
ing that he has fallen and hurt his foot; sometimes he will relate in a loud 
voice and with many details that he has a paralysed arm and has need of some 

overcoat, remarking how chilly the night has 
suddenly become. Taking up another line he will draw the attention of the 
passer-by to something abnormal : he has heard a cry for help or groans, he 
has seen a glare in the sky, or the hooligans who infest the neighbourhood, 
he has even met a mad dog. but aU this m a direction calculated to make the 
stranger look, or wa^ away from the spot where his companions are carrying 
on their work. If he has courage and finds a suitable piece of wasteTand, 

A “ 5 - C k atpment. then he make it up 

I?«rL L And when 

thu turn cuss , for this is what he is m the eyes of passexs'by. has 
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at length taken himself off, his companions have also disappeared with 
the booty. _ 

“TU« aiifhor remembers how, as a student, he was going home on 
mo of his companions, when the party was accosted by an 
nigHt with some ot h entered into conversation. He prophesied 

old man who on so P t proceeded to prove it from the 
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way. c lodge of the town was broken into, and not 

took place, the Freemas .j ^ roofing, much 
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unexpectedly; all at once tne a P _„g*.er of the house in time, the 
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she was suffering terribly, and tn « midwife in that house, that there 

there; he was ™lTdt o^fbut refused 

never had been one and that t , , _„:i ui, fate till the master of the 

to listen and continued to bib e duelling of’the nearest midwife; the 
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offer was_accepted i^th a home, bathed in 

to find ner, and, when ^ nf the last of the thieves e^cap- 

perspiration, he wee just iti nine o ca „ Above all the approach 
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better, and when nearing the statiori house or the police Court hia drunt. 
ness will have so far disappeared that there will be no longer any teaal 
keeping him in custody, and if, on the way, his custodians have founij 
to be " a decent sort of chap ” and sec that they have not got holdnf 
old offender or suspected person, they may let ^him go with a severe wan' 
cautioning nim not to behave hke that again. if the pretended drunkec- 
does not succeed, either beemse tne police take no notice of it or itwiC 
up too much time, the watcher is obliged to have recourse to a mia^,; ^ 
which will bring about his prompt and certain arrest ; the offencespiam 
will be those generally commuted by vagaoonds when they desire to 
“.board and lodgings tor the winter ”, emsulting the police, distu® 
public worship, or any crime rapidly committed, and needing no prepare 
The police may therefore safely not trouble about those small off® 
committed in words, such as insulting the police, the Lourts, or the paij 
that be, especially if the words have not been heard by other people andu' 
impossible to discover the reason for their tommission at the patncL 
moment. If this reason is difficult to discover, it is because it has been catei, 
and intentionally hidden, and the police constable would do well not ten 
to fall in with the wisaes of the offender and assist him to fulfil the 

with which he is charged ; he will then notice a hastiness on the part alt, 

individual in question to commit some serious offence, which will thus bat 
his desire to be arrested. The prudence of the constable thus warned m 
then be redoubled, and he will have every fatilRy, while consenting tot 

desire of the criminal to be artestcii, lo k,.i.'p Ins eyes open so as to find a 
what it 13 that the latter wishes to hide. In Indu, suen accomplices ban 
ready reiug.* in “ a night case,”~a ban w,uch no Indian policeman can ay, 
swallowing with avidity. 

“ The following anecdote told of Count Sandor, a person wcU-knot 
for his jokes and eccentriciiies, proves how easy it is to get one-selt arreit 
About the year 1850 the Count made a bet wiih ihe Chief of P^jliceot Viat 
that he would get himself arreated without having aoue anything lu the k 
reprehensible. He disguised liimsHl as a vagabond and drank ui a disrepur, 
drinking shop a glass of brandy wiacii he paid tor witii a geimiae thouii 
pound note; ten minutes afterwards he was arrested* But u Count jm. 
succeeded in being arrested witnout having commuted anyining reprehem. 
the expert swindler will succeed much more easily, as it costs him little al 
necessary to commit a real offence, it the success ot tne coup is worth it” 

" The lesson to be drawn from the preceding consideration is thetek 
as follows : the detective should not be lose signt ul the lact that the nispiQ, 
behaviour ot a man may always have some couneciion with a guilty act wa. 
is being comnmtfcQ, and that this i« all the moie likely when the person, 
question, inoffensive as he seems to be, cries ouc on the appioach ot a psk 
man on his beat or sny outsider; lie must iheitfore pay particular attention 
what is going on, Dcubiless, in many cases, ic will be impossiole to pteye 
the watcher from carrying out his design, especially when he sees thepoi 
first; and yet, even m this case, ic would be a lault to be no longer ana* 
Suppose that an individual who w lying on the ground whistles on tbe if 
ptoach of the police, so as to uiioriu his companion that there is daaget:t 
course the effect to the alarm cannot be prevented but if as is usual w Is? 
towns, two consiabies iiiake the beat together, one them can occupy bin* 
with the person who has just whistled while the other will try to find oott 
far as he can whither the whistle was directed and whom it was meantto(i. 

snort discover the place where the theft is being committed and take thcnece* 
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gteps. If policeman is alone it will nearly always be better to prefer the 
certain to the uncertain and make sure at all events of the suspected indi¬ 
vidual ; then he can call for reinforcements to look after his capture while he 
himself goes off to discover the main case. In many instances a noise is sufficient 
to make ctiminals seek for safety; it is better therefore at once to look after 
the individual arrtsted and the case will foon be cleared up. The sprained 
ankle will soon get well, the drunker.ess will be found to be quite a pretence, 
no papers of indentification will be found on our friend, and after an attentive 
examinatio.i he will be recognised as an old offender. One individual of the 
band being in custody, the searh for the others will be simplified to a great 
extent. The role of watcher is best filled by a woman, particularly a girl of 
14 or 15 years old. A woman is more patient, more attentive, more 
cunning, and more reflecting than a man : she can count less upon 
bodily strength, quickness of fight, and personal courage, all of which 
qualities she is obliged to replsce by an ideiatigable attention, a strain¬ 
ing of all her senses and an ability tu take advantage of all circumstances 
—quali'ies wh'.c i nuurally obtain for her this position A woman is less 
suspected than a man, she excites compas ion and n?eds assistance and 
protection; every man feels himself forced in spite of himself to offer 
assistance to a woman whom he meets alone in the middle of the night, 
Moreover, a woman can make us.' of a number e f situations in which she 
has a chance of invoking some one’s assistance, situations which thanks to 
her sex, she alone has at her disposition; she is more easily exhausted by 
fatigue, has more frequent fits of feebleness and is more often in need of 
helpthm men; she can be turned out of doors by her husband, can be 
overtaken by the pains of child-birth, may be obliged to wander without 
a iituation and without shelter and she may be exposed to all the tor¬ 
tures and in addition she has at her disposal the whole domain of sex. 
A woman alone and in the middle of the night, especially if she is young 
and as often as not in the darkness of the night, pretty, will nearly 
always succeed in stopping a passer-by and, if he does not accost her, 
she will know very well how to speak to him and make him stop. 
Nothing is more natural than to ask him a question, make a request 
or utter a complaint in his presence; nothing is easier chan to get him 
to stop if not altogether to turn him from what he is about ; and it 
the woman pretends to be ill, unhappy, hungry, etc , there is no 
one brutal enough to quietly continue on his way We have said that 
it is the young girl who succeeds best in the task. She will generally be met 
with crying discreetly, she is questioned with sympathy, and the little one 
then tells with sobs how she has been turned out of doors by her cruel 
step-mother and does not know where to take refuge; she will not go 
borne where she has been so maltreated for anything in the world; this 
very day she had been beaten so hard that her body is all bruises; 
naively she pulls up her sleeve to show the bruises—which however, do 
not exist; she has them also on her legs, and, childlike, she lifts up her 
little dress to just below her knee to show the marks of the blows. All 
this can but excite the interest of the compassionate man; he has seen 
no bruises but he has noticed a nice white arm and a well-rounded 
leg; and then the little one babbles so prettily; she is almost willing to 
accept the hospitality her new protector offers her for the night, but 
at once she changes her mind, for she has heard a light whistle which 
informs her that theft is successfully carried out, she decides to Ic^k 
for a friend and presto! she is gone. We all know these sort of stories, 
which are indeed more numerous than we suppose, for people who. meet 
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at the police Station for "drunkenness”, while the Inspectors and Investigating 
Officers ate deliberating over a bold burglary and lamenting the absence of 
the least trace cf a clue to the cirminals. " So far we have only considered 
watchers employed in cases of burglary or sneak-thefts (i. e., secret introductions 
into houses); we shall now say something about those met with in other 
branches of the profession. Besides their role of watcher they have [often 
another mission as well, namely to screen arid divert attention from the actual 
thiefj in short to facilitate him in his work by all the means in their power. 
Let us here repeat that there is no graver error than to try, whilst in the 
midst of difficult investigations, to reach one’s goal right off and immediately 
lay hold of the criminil; one rarely succeeds at the start and it is generally by 
a detour that we obtain our first results, which then enable us to march straight 
ahead. No doubt this depends on the manner in which the theft is committed; 
the actual thief tries to remain as little in the foreground as possible, 
while the assistants and watchers can and ought often to expose themselves 
for his sake. Hence we question the victim of a pickpocket to try and 
find whether he has not noticed any individual brushing against him in 
a peculiar way, or touching him, or whose general bearing has been suspicious ; 
the answers to our questions are generally negative and, if we are contended 
with these first answers, have hardly any chance of laying hands on the 
f»ck-pocket; the attention of the victim must therefore towards all persons 
who have been strolling near him, have accosted him, asked for some 
intormation, requested a light for a cigar, or who have tendered him 
any kind of service; these confederates may have drawn the victim’s attention 
n some object or other, such as one of the beauties of nature (a rainbow or 
suaset), or a remarkable picture in a gallery, or perhaps some comical or dange¬ 
rous atuation in which third parties are mixed up. They may have seized him 
all of a sudden and drawn him to one side to prevent him from being run over 
by a carriage or over-turned by a man with a bundle; if dirty they may have 
sympathetically brushed him down, they have asked him whetner he has not 
lost h^ handkerchief or something else.” Ibid. 

“The task of the auxiliary of the shop thief is quite analogous to that 
of his comrade the pick-pocket’s assistant. Thefts in shops and in similar 
places such as open bazaais and markets, etc., are much rarer now-a-days than 
formerly. The number of thefts in markets has probably diminished because 
the owners of stalls und shoos keep better watch and there are more 
police about than in the old days. “The most frequent and most important 
thefts arc those committed in jeweller’s shop. There are always two thieves, 
one coming in a little later than the other. It can be easily understood 
hov the shopkeeper alone in the shop with a customer difficult to please, 
loses his head when he sees a second customer comes in, who appears to 
be impatient and seems as if he would make good purchases. One sees 
a jeweller who is not perfectly at home in his business and hardly a man 
of routine, become quite nervous in such a case ; he runs from one custo¬ 
mer to the other, then back again to the first, bangs his boxes and cases about, 
pushing them here and there, and does everything rather than.properly 
guard his valuables. It does without saying that the first customer has taken 
care, before the arrival of the second, to mix up the articles, taking them 
out of their boxes and cases, placing them in a heap, and in short doing 
everything to prevent their being efficaciously watched; then when the 
second is already very impatient, he ends by selecting his jewels and has 
them addressed to his hotel, where naturally he will pay for them on 
^very;. at the same time he does not forget to steal all he can. Hardly is 
he ont^dc when the second customer starts his work, that is to say, he keeps 
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The psychu'phvsiological peculiarity besicljs being remarkable in itself will 
exolaS more than one case of pocket-picking which might otherwise appear 
imDOSsible. These statements may be proved by an experiment which requires 
certain preparations. Two persons A and B plot to carry out the following 
on a third parly, X A all of a sudden gives X a blow with the elbow on X’s 
riahMide, excusing it by making some such explanation as‘‘Look” “ stop ”, 
Ptc Soon after B will in his turn give X a blow with his elbow, but o.n X’s 
leftside and with less force than A The most difficult part of the experiment 
is to discover the exact moment when B should strike ; he will strike too soon 
if X’s attention is not sufficiently fixed on the point indicated by the bbw 
and cry of A, and he will strike too late if X has had time to recover from 
the blow and cry of A ; to strike with pr ifit B must seize, the exact moment 
when the sensstion caused by A has reached its culmination. If tne experi¬ 
ment is successfully carried out, X, when ques ioned as to whit he has felt 
will be sure to answer that he felt the blow and heard the cry of A and that 
he imtnediately afterwards telt a new sensation of that blow but harder ot 
more prolonged ; as to the blow given by B he has not noticed it as such. 
The effect of the blow given by B does not therefore produce an independent 
effect but becomes added to the effect ot the blow given by A, although the 
former was given on the left side and the latter on the right side of the body. 
In practice the experiment is verified by the following example: 

"One afternoon a gentleman had his inside coat and his overcoat slit 
open and his pocket-book containing a large sum abstracted fr un the breast of 
the former, he had not felt the slightest contact and yet to make the slit, which 
was in the shape of a cross, the operator, however skifful and circumspect he 
might have been, exercised fairly considerable pressure. Moreover to get the 
p cket book out, it must have been pulled with some force, for the slit was 
not sufficiently large to enable the pocket-book to drop out of itself. Added 
to this, that the gentleman had noticed nothing extraordi.iary, had been in no 
crowd,'nor been run up against or elbowed ab ut, in short nothing supieijus 
whatever had happened to him. At last after many questions he began im¬ 
patiently to remark that he had seen something, but v had abs jlutely nothing 
to do with the theft in question. He then stated that an old gentleinan, 
exceedingly well dressed, who happened to be following him, had ^marked to 
him with the utmost politeness, that he had stepped in some filth; the old 
gentleman added that he had been following him for a considerable time and 
had noticed an unsupportable odour and this would be very disagreeable if 
out victim intended to pay any visit. The latter thanked the old gentleman 
and stopped to look at the S 0 I 2 of one of his shoes, then, finding nothing he 
raised the other leg to examine his other shoe. At this moment the old 
gentleman seized him firmly by the arm and exclaimed laughingly. It is not 

easy to stand on one leg, you were nearly over just tiow; but I see you mive 
nothing on the boot either; it must have been myself who has stepped in 
something and 1 have been laying it on your back-or rather under your teetl 
The old gentleman laughed most heartily at this amusing episode and that 
very evening was arrested as an accomplice of the pick-pocket. It was proved 
later on that the real thief had in slitting up the coat, naturally taken advant¬ 
age of the moment when the “ old gentiemm ” had seized h« victitn by the 
arm on the pretence of preventing him from losing his ba.ance and tailing. 

“ The procedur of the pick pocket’s accom.plice depends on the circumstances 
under which he * operates and what chiefly characterises pocket-picking w 
that it is always, ot nearly always, committed with the aid of a comrade. It is 

best to admit that a pick-pocket rarely steals by himself j in most cases he w 

S^eonfled by one or more helpers, either men or women. The railway thiet 
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has nearly always a woman with him. In Europe if he be a high class opetatoi 
he travels first class and in express trains, or he may anpear to be a reapectablj 
old countryman who travels third or fourth class with the country folk* m 
both casis he will generally be acotnmpanied by a woman who will occupy 
victim with her looks, t^^lk, or something even still more intimate. The pro 
cedure is nearly always the same- The most difficult part is the choice of the 
victim; and the latter "ught to be well to do, not too intelligent, and m 
insensible to “ a bit of fun ” The pocket-book must be a fat one, and visible 
in the left inside pockJt, and with respect to this, every pick-pocket who 
wishes to live by his trade possesses an excellent eye It is a mistake to sup- 
pose the railway tli'ef only travels at night; all detectives are aware 
that tucse kinds of theft take place as often by day as by night; for an expert 
pick-pocket is not afraid of the light and he knows that travellers look after 
their valuables more carefully at night than in the day time, 't goes without 
saying that the thief and the woman who goes with him do not appear to 
know one another; one of I hem gets into the carriage first and looks about 
for the information mentioned above. If there is nothing tempting, he gets 
out again, but if business cm be done he makes a sign to the accompliceto 
follow. It is generally the man who gets in first, for it is easier for him to h 
the necessary exploring, to walk on the platform look into the carriages aai 
get in and out of them if necessary In the day time they will do their 
best to be alone in the carriage with their victim, at night on the other hand 
a number of passengers does not worry them, for railway carriages ate 
generally badly lit and the thieves trust to mo^t of the passengers 
dropping off to sleep. As to the order in which the travellers sit, 

the real thief must at any price be beside the victim and the confederate 
who has to occupy the victim’s attention must be opposite him; the chief 
takes part in the conversation for some time and then drops off to sleep—but 
he takes care to lose sight ot nothing that is going on; he nearly always has a 
sham hand on the other side next his victim; this false hand is joined to the 
real hand on the other side and rests upon the knees while che real working ' 
hand is hidden under the large folds of his cape or cloak and is ready to be 
thrust out at the side at any moment; when the victim is engaged in animated 
conversation with his w-a-m, the tiue hand of the thief begins to move; if 
this movement is awkward and is perceived by the victim, he is soon re-assured 
on seeing the clasped hands of his neighbour who is beginning to snore. The 
theft Once committed, one of the two gets out at the next station, and the 
one who gets out first is always the person carrying the purse or pocket* 
book; this is hardly ever the thief himself, fox the latter endeavours 
as soon as the theft is completed to skilfully pgss the pocket-book to 
his c^}nfedcrate, who of course is quite harmlesa is everyone’s eyes; irdeed 
if the theft is discovered before the pick-pockets have got away, the 
actual thief willingly allows himself to be searched and his confedrate is 
exempt from any suspicion, for how can people who are seated race to 
face and talking steal from one another ? As a rule the second cut-purse gets 
out at the same staiion, and nearly always under the pretext that the first has 
forptten something which ought certainly to be given him. Naturally the 
train starts before be comes back. When dealing with one of these railway 
carnage thefts the following points should be borne in mind, especially the 
examination of the person robbed arid the witnesses. “ As a rule the former 
makes no mention of the thiel’s helper, unless the helper was a man; when the 
helper was a womaii she is never mentioned; either he does not like about a 
woman whose acpmtance he has struck up m a railway carriage, or he does 
not thmk it worth mentioning ‘af sho did not know the person suspected; 
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or * to be so natural,” or ‘ she was so well bred that it is quite im¬ 

possible to suspect her of the theft.’ 

“Another way to recognise these people is that one of the two never tells 
his destination, for indeed he cannot get out before the thefc has been com¬ 
mitted; it is more often thi actual thief who says where he is bound for—gen¬ 
erally a fairly long journey—for he only follows .'he companion to whom he 
has passed the spoil under the excuse of giving him somechine he has forgotten 
When the fact of the theft has been prompty discovered, it is often possible 
to catch the thieves by keeping watch at the two neighbouring stations, on 
each side of that at which they have got out; they never entertain again at 
the same place, but go on foot to the nearest station up or down the line, 
whence they take a train back again, or perhaps in the same direction as 
formerly in order to make use of the rest of their tickets." 

Mr. Mullay gives an interesting account of the methods of train gangs 
in India* He states : “ The railways are their most lucrative fields cf work, 
and each gang has its particular beat; they seldom encroach on the hunting 
ground of others of their fraternity. Starting in a gang of 4 or 5, accompanied 
by women and boys, they occupy separate compartments—some disguised as 
traders, others wandering minstrels—and the women, as respectable travellers, 
occupy the compartments reserved for their sex. Adepts in the art of 
entertaining their fellow travellers, they soon learn for what purpose they 
are journeying, and when the unsuspecting traveller falls asleep, his jewels 
and valuables are taken; the thief leaves at the next station, and the gang 
unites at a place previously agreed upon, where the loot is divided share 
and share alike, with two portions for the successful thief. Night trains 
are usually selected, and they are always to be found in special trains 
running for the convenience of pilgrims and others attending festivals when, 
women are always decked out in jewels. An instance of their cleverness 
may be quoted from the writer’s experience at a busy junction at nighr, 
where changing of trains is necessary, two unsuspecting women are travelling 
and much distressed at the confusion. A “ respectable native gentleman ” 
prefers his assistance, which is gladly accepted ; he finds a compartment for 
the women and helps them in with their goods and chatties, and asks 
permission to accompany them ; this is accorded, and he amuses the travellers 
with anecdotes The elder of the women is the custodian of the jewels; 
she is therefore warned that the safest place for her to keep the bag contain¬ 
ing the valuables is under her head when she sleeps; this is unsuspectingly 
done, and in the morning when the women awake they find the bag .ripped 
open and the contents gone ; their civil friend, needless to say, has also 
gone. He was afterwards arrested disguised as a travelling musician, and 
told the writer that for seven years he had been carrying on this lucrative 
trade.” 

A mass of interesting and instructive information as to these ubiquitous 
criminals will be found in the little book on " Railway Thieves ’ by Inspector 
M.Paupu Rao Naidu, Madras Railway Police, We here quote a passage 
describing the methods of the Bbamptas. This tribe, apparently originally 
from the Deccan, is spread all over India, so that Bhampta has become ^ 
common name for a thief in general, just like “ Campemari ” in Madras.' 
The author says :—“ Each batch of men goes to a station dressed in some 
sort of disguise or in good ordinary clothes, taking a canvas or carpet bag, 
or at least a bundle with them, and purchase tickets for some place far or 
near. In their bag or bundle they invariably have one or two coloured' 
turbans, two or three coats, a knife, a pair of scissors, mirtor, a chisel abpuf 
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six inches lon^ and half an inrJ, j t 
"Vibhootbi; "Namam” aSd ^ of "Chun^n." 

on their foreheads, a string of beads^anrl differ^S 

trinkets such as rings, bang es They J 

which their females expose of very trifliSva? 

public that it is ,bei? 4Ss1 rvebhld Thu;'S?, 
passengers understand that thev ^“2^. will make the otu 

Tirupati. Hampi. Jaganadham S H?nti "" ^ P‘^S«mage to RamLi 
on the railway line in which^hpv filVK ^'^T'’'’ or any other relS S? 

also having bags which seem likeW tn They look out for n astaL j 

follow such persons into the same anything valuable, and^thel 

enter into conversation and ^ cndeaJL 

station they intend alighting Afts>r are going and at wW 

or if it is already dark, the to ge 1,1 

one of the Bhamptas, “n tSf S !• ‘^'^OP off to sleei 

lies down on the floor, and ^Joverf wSti ff “ore comfoitlbh 

pretence of going to sleep whiff ® ®loth unde £ 

opposite seat, spreads out his cloth^ stretching his legs on ft 

lying beneath. This latter wh^n oilscreening the m 
Ug he has spotted under the seat m begins manipulating the 

is there, and « he cannot suc^J 

from his mouth a small curved f^he bag, betakes 

between their gum and upoer Hn anA ® I ®hamptas carry concealed 

and takes out what he finds' If seams of the £ 

the strong canvas, he uses the oth*?t knife is not sharp enough to cut 

spotted be a tin or wooden box bf ® tbi Stich 

open, generally at the lock? and Sncffr ^®® ®bisel in forcinglt 

or passes up what he had stolen 2? uP*^® contents to his bag or bundle 

the two get out of the caTria^e ,£d Si 

get into another carriage Shnnili leave the train altogether, or 

throw away the things ouUftL^^idoff®^S complaint of loss, they 

property has been thrown out anH i a *■ note carefully where the 

back on foot along the line, pfek uSl:heXffr^ train at the next station, go 

country. Tram thieves ckrrrSle nr .?i ^ith it acm 

Imve no need for any, and thS thlir^ luggage ; m the first place they 
their carriage, ^banging tgS ^ben looking fo 

out of the tram, etc. if tj,, vktiSS?om? frrr' in and 

a good observer of mankind aS thiSrhf ^>th and is 

noticing that hese peopU seem suspiciSm i? 1' ^touble in 

country people they g^e themseFvS the iir= ^ ^ 

hands are in no way spoiled by work thair^lff Accent peasants, but their 
used in the country, and th4 knowled-j fi®°®«“7 

at fault; I they have set up to be SSlllli ®S«culture seems to b 
unmask therj.,for there GalwaystiU more easy to 
bate--the shirt. See Criminal InvestigariSi by Dr! Ha®" 

(t) Rufus Choate was^e^^*®”®' 

approver agamrt his comrades whl!“*t f seaman who had turned 
ship on a distant shore tu° stolen monev^ S 

ddendint, Mr- aote^ iS^atS"^ 5'“"* »*«. ^be otter 

Choate, what he did say ? TpU «« ?“ ^be deed. " Wgii •• gskfd 
The witness repbed. He told us. he spoke to you/ 

and he would gat us off rf they caught us ^tKe “ ®°®ton ua^ed Choate, 
prodigious foar. o£ mirth followed this ttuthful 4^ ’’o^ty.” A 
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(«) The cross-examination of approver in the famous murder trial 
known as Newington Murder Case is equally interesting and instructive- 
On 15th October 1919, Principal of the College, Mr. De la Hey was found 
shot dead- His wife who was near him saw nothing. Suspicion fell on 
Zamindari students in the school. Singampatti was made approver and 
Kadambur was put on trial- The case was transferred to Bombay High 
Court and was tried by Mr. Justice Sir Norman Macleod. Mr. Wadia appear¬ 
ed for the defence, while Mr- Weldon for the Crown. 

The following extract is from the report in the famous newspaper 
“Hindu” of the first week of February, 1920. Which recites the evidence of the 
approver, minor Zamindar of Singampatti- 

Witness said that he was sixteen years of age. He was one of the 
pupils in Newington and joiiied it eight months before the murder Mr. 
De la Hey was the Acting Principal. He knew the accused only after he 
joined Newington. He knew there was some misunderstanding or ill-feeling 
between De la Hey and the accused. Kadambur haa told him that De la Hey 
did not treat them well and called them unchiiiz.d Hindu Tamilians. 
He knows the night De la Hey was shot. At 7-30 that night he was 
sitting on a sofa in the billiard hall- Junior Urkad and Talavankote were 
in the hall The former was standing near the sofa and the latter was lying 
on the piiigpong table- Kadambur told witness thar De la Hey must be shot 
as he ill-treated them all and called them uncivilised Tamilians. Witness 
told him that De la Hey had not said anything about them at all and 
might have made remark only against tne accused personally, and that after 
all he «'as a teacher. Shortly after> Kadambur told him that if they were to 
remain in that hall and go on talking, Talavankote would go and reveal every¬ 
thing and that therefore they should go outside the hall- Accordingly 
kadambur, witness and junior I’rkad went outside. Kadambur then told 
him that De la Hey must certainb be shot that night and insisted that wit¬ 
ness also n ust go along with him Witness did not say anything in reply. 
After a while Kadambur said that he would shoot De la Key and that if he 
missed aim and De la Hey woke up, witness must shoot him or if hearing 
the report of the gun, Mrs. Dc la Hey wok: up, she must be shot. Witness 
told Kadambur that he would not do so- Continuing, .vitness saidThen 1 
went away to take my bath. After bath, I went to the billiard hall where I 
found Kadambur and junior Urkad. Kadambur took me to his room He did 
not tell me why he went along with junior Urkad- When I got inside the 
room Kadambur produced two guns from the corner and asked me to clean ■ 
one of them. I had seen these guns before- They usually remain in the 
same corner. I cleaned one of the guns and Kadambur cleaned the other. 
Immediitely after Kadambur went and opened the almirah, out of whicn he 
took three cartiidge cases- The almirah, was locked. Kadambur unlocked it 
himself. I also went to the bath-room with Kadambur where the almirah 
was kept. Kadambur said to junior Urkad, ‘We are going to examine if the 
cartridge is all right; if any one comes inform us ’ Kadambur when in¬ 
side the bath room, bolted the door and switched on the light. He picked up 
the cartridges one after the other and asked me if they would fire well. I 
said they would Kadambur p’cked up ten or twelve cartridges and asked 
me to pick up five or six which i did- While doing so I heard some noise out¬ 
side the bath-room- There is a sort of platform at the place where bath is 
taken. I got upon it and looked, but I couldn’t then have known who it 
was that was inside Kadambur’s room. Some boy tapped at the bath- 
looin door. There it was that 1 heard the voice of senior Urkad> He blocked 
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atthedoorsayinc Kadambur, Kadambur. Eventually Kadambur mi.,' 
the door and went out. I also went with him. Kadambur went an/?‘ 
the cartridges at the dressing table. He suggested to me that five n, 
more cartridges should be taken and placed in the other drawer of t!' 
dressing-table so that people might say that it was somebody else i 

Kadambur told me that hemuLStiS 
shoot De la Hey that night. Otherwise somebody would go and give inf 
ma ion to him Even then, I refused to g . He said, -'If you don’t 
shall daal with you." Junior Urkad was with us. ( then 4nt away TuV 
my fcod. Wheu I came back to the billiard hall, Betekai and Sapm? S 
there. De la Hey came from the club and went straight upstairs. ^He dilJ. 
say anything to us. He went in a happy and dancing mood daily. Delah 
if®'* “ bark from the club at 8 o’clock. On this paiticnl« Z 

dLcs spe’ak 1,°" ‘'o™ ‘'■= A* De la Hey would »» 

mmes speak to the boys and sometimes not. After De la Hev wpnt 

^nnt'o^L informed senior Urkad that he was goinS 

f bifi ? 1 ? Urkad was pleased about it. I tl! 

went back telling Kadambur to do as he pleased. Some time £ 

Ifif 2 / T® upstairs to Berekai and told him ‘Kadambur was brin£ 
SS ne ™mfh 7“ bad better go and inform Dorai.’ He wmfi 
TeS minutpf 1.7 just return from outside after a smoh 

sleep away at me. "You should not 

along with n ^ you by my finger, you must conio 

somebody ^^11 asleep. I then went to sleep. Some time lata; 

tfnodmnLSL i °^'ued my eyes and saw Kadambur. It n 

t said I would^I Kadambur pulled me saying, 'Come along.’ Even tk 

Lst and go Ihercupon. Kadambur told me. "I will shoot S 

Sed me to . ^ accompained him. He 

[Witness at go along with him. I then went 

Hey’s office rnn7§ the route followed.) On reaching De la 

easy chairs anri7asked me to stay by the side of one of the 
told me. ‘Tf I ^ Contum-ng, witness said he 

lady gets uu 7? 7 shoot him or if the 

should shoouhem^” ^ anybody cLe turn round, yon 

standing. I couH* ^ ^ Portion of the cot irom where I was 

or three feet above his waist. Kadambur fired two 

There is a staitmL^““^diately I ran into the office room, 
casr I ran S® P^uus. Along this staii- 

After coming uo Kadambui also came up runninj. 

isaw SdaUS; Subsequently 

the tugger with hm feet. ^ I towards his chest and puUinl 

my bed and lav rlnTsm V a ^ chcktng noise- So I ran. up to 

later Mr. De la Hevstraight to his bed. Two minutes 

Uaft=xthepaic?2m"&“ S“ 

arrested. wokc me up. i got up and afterwards I was 

^ tke Apprcper SmiamvaM. 

March last year™'l*w7 an«e*oir'th^i*^’bo Newmgtoai 
gadambur before 1 went to Newin sfran October. I didn’t know 

ton that 11 touched the gum I ^was of ^ Newinj- 

Myselh Kadambur and Saptur used to accused 

(dike* I was only clever like other i«o|le°^^ shooting game and we all shot 
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Mr Wadia.-‘‘Your father is a very wealthy man ? ” 

wirness*-“ Fairly wealthy. I cant’ say very wealthy. 

^ lieusedto go shooting game- I used to go and stand and 

keeps a gun an ^ j^yseit beiore I came to Newington- 

see the fun, but „^^.^sed is as good a shot as myself. I don t know if he 
I don t know if ^ hunting. Sometimes Kadambur used 

baef bow to Jean ;he 

to clean toe ^^j^^is court. Some o the sports 

accused tlat room ’>y the wards- These two guns could be used 

articles are kepL i “ ^ ^ used the first floor for sleeping Idont 

by anybody- The ao would fit all other cupboards. Cartridges 

know it tn2 ks) f f ” 

were t e suggest that the wards allowed the accused to 

^ 1^* ?" Yss W6 didi” 

lockt ^ jjg ^ Hey himself had ordered that they 

niu,t b^m KNewington to study or get a bride ?” A. “ I went 

yQur father’s letter ? ” A. “ Yes.” 
n “ Y ’u went to Newington to make friends with senior Urked with a 
vie. to^niarr;rag his sister.” A. ” I don’t know that. , 

Q “ Didn’t yo’ir father put you in Newington with this view ? 

A. “I didn't know that my father took me there for this purpose- 
Afthi Stage Mr- Wadia commenced reading ^be letter fatten oy 

Taf?* M^Dear'S" Weldlim'ob£td’ to "tending thVletter 

o.M,.Waaia How . 

5ilr^ Mr^Wa^ his point was that the witness and the 

Newington to marry. ThiJ^tt P 

Sitl” Replying to 4ew His fatLr had 

tSXrheJ^fJss ao oarr. U.Had’ss,... 

Q. “ Even now you want to marry her . 

A. “ That is left to my father’s pleasure- I must obey him. 

. ,.,-p. -f-n pith Octobsr hs was in tns docl^ 

Continuing, witness smd that up f° , On the 24th October 

along with the accused- He rrown witness. After all other 

at 12 o’clock his counsel pSered hm ^ examined at 3-ln 

witnesses had been examined by ® ^ statement he made on the 

the same day- His pl^der Madras but his father’s estate 

day ot alleged murder- ■ Madras He didn’t know if Pillai was a 

a‘U"“ iail »ee «twice. PilW dad, 

brought him provisions. 

Q. Are you a nervous man ? , 

A. How cauUayiflamoetvomorbold? 

Q. You are not nervous to-day ? A* No, 
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Q You are not frightened of the accused always ? A. No co t' 

witness said he was afraid accused might shoot him. He was in 
mmd was not perfectly under control. ^ 

Further cross-examined by Mr. Wadia, the approver said . 1.4 
know if the accused Kadambur was the poorest lad in the whole school ? 
had never heard before that he and accused belonged to differewS I' 
id not see two guns secreted in his room on the evening rflMfwf- 
He did not tell the accused in the Billiard Hall ‘ All rieht • we 

so u was no doubt t us^d ^ s 2 s 
Wt I I to getting out of the billiard room and goiti ZtV 

Wk verandah. On 15th October he was given impositions by the decaasi'r 
2 ^ prevented trom joining the game of cricket h conseS- 

impositions and then went to the cricket by 5. 
Hr* ir”R not witness any instance of the accused being punishedt 

u ^^^’^ylrarsh words passed between the accused and De' 

Hey, witness said Kadambur had told him that the deceased had usedW- 

anything personally, fh 

That ^ m5 Newington was 12th itol. 

T^t was Sunday. Saptur, Kadambur and junior Urkad went utt 

wi?nc.«I,“/^ returned by 1-30 p. m. or so. It wasn’t true that Kadamburn! 
wfeket that day. They all went to?, 

relation H? 2^? Cotitmuing witness said that Urkad was h 

SSood.^ maternal uncle’s son. They were friends kj 

vest^.rd2v^w‘^®*^i^ remarked that he gathered from Mr. Wadia’s questi: 
yesterday that witness went to Newington to cultivate Urkad’s friendship. 

bov and wSf suggestion was that Urkad was favouring anothr 

neL ^ Newington to move with Urkad closely. Wit- 

nor did thov Senior Urkad were not great friends 

Urkad about remember having talked to Seme: 

evenk/w„J^"^^^^°"i “^^^^ering De la Hey. Asked if on 15t 
time witnS Milliards the whole of tk 

a good Sr h/ S3 recollection was they were not- Siptur appeare: 
OcfcX kWlf r doubt about it. Witness denied that onlStl 
bed-room and liarl themselves up in his (witness’s 

rneUSedKadambur^^^ M*-. De la Hey. Heie- 

from inside Hg* fltrlnV room which wasn’t subsequently lockd 

and Quite rnufii«o/i w» '"ruauy threw it away because he was nervooif 

the u’Sfi -SKe 2 ctK“ =r l“^d»'tfetl.eguufou:^cu: 

aWd to have been shot wJnot“ he gm wh^.^'/’w * °‘u 5 

the gun to De la Hev’a k ® , he had carried. He carnell 

didn’t Low a Kadambur threatened him. H. 

go Uwn when ™ locked. He did m. 

It w^’t to he waa dr^Lp 3 >>=F'oata 

Urkad was the heir to Urkad estate. Tkf disguise. Sense 

went out shooting was on Dussaah day. Newmgtor 

by the accused toT^e^aS *^otiher?y^r 

both were in the custody. Witnesa idenfe;*Te kS^“‘Stebtl 
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A. 

Q- 

Q- 

A* 

Q- 


*-)no Tamil interpreter translated them -with some 
tendered as «J'^'f®;ter^itness wrL to accused, which was in reply 
difficulty- In Jbe latSr, it was stated by witness that tfeev both trusted 
to one ^»^ritten by tne latte ^ statement u-itness had made 

rjfbad and} Cl resu , ' r nhaders and that accused should not be 

« Sr tX inJAat ” 

displeased. Th^ Wadiathen continued his examination- 

Yot were present at the time? A. Ves. 

What did your father tell you ? 

Don't be sorry and speak the tmtln It cumot 

Q. WhatdidheteUtheacca.ed? A. Don t be 

A. I don't remember pUce in the Madras 

Continuing, Witness said that t approver- Witness was next 

Jail before he had made his ufg “atement in the letter of the accused 

questioned with statement as approver was prepared by Ls 

produced m court that his sta that. Witness said that 

Vakil and be was 0°^^ ^ accord- Accused and himself 

the letter was not After he was made approver 

were in different cells m t*?® inquired whether both of them should 

accused complained ., ,. ^ Swaminathan and Ethiraj had 

not get out- Accused told him tn t although 

obtained a letter Sd°planned shooting De la Hey, as a matter of 

Siugampatti and Kadambur had pianne , ^ j that these two logil 

fSt it was Bereka who went and shot ^ 

advisers wanted the letter Itom c anxiety to come out 

in this letter were ,®jAt sudi letter would help him to get out. 

of thejailandhc was assured^h t h^ told him that 

that he wrote the letter him, was weeping, and was not 

Ste foTi Wi.n“ S felt pity and wtote that fetter which wa, dehvered 

it was you and Urkad that we relation of Urkad. He was 

tt^D?la Hey ^nrhad'opposed his being taken on in the new 
opposed to De la Hey ana ® rj' ^as to be merged- 

^*T.w!rraapmaedthat^^^^^^^^^ 

h&S'thf appointment in the Nknma. Conned and 

De 1. Madia's 4neslion yealetday and the answer that 

De 1. ifeywS notice conveKd a De la Hey wa, 

„m*oa^'ikS?»rerrw^ "•« 

to be closed* 
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““‘”8 'KamnarfXsrr'S^s'^wiS 

heard about this from Kadambur Wirn,.«= f " j ^ but he 

tc shoot Do,b Hoy booausc UAad^ s T om1"’S . 

De la Hcyt. leiuiuks- Dc la Hi»v U^A andresen”' 

or baibaious ramilians. ^ called witness uncivik 

M.r» Weldon at this c • . 

icoiroborativc evidence a st Permission to put jj, 

police shortly after the m i-d^ ’ 4 b»uigampatti had made to , 

allegations that the appruvcr’Vst-irun^it^*^'^^ view of ?! 

Permission sought for was under ""s Ssr' 
would be taken by the defence under S 25 
that did not apply jn th^ r)r.>s»ni. .no*. tt?, Evidence Actht* 
statement he wanted to put ?o the^ pS’‘^h,> ^in^ampatti madetb 

It was not a confession bv an .r?, t I accused pei 

used against an accused person himselt*' Pdice soughttoi 

per«,n ond ™de„co .a. 

Singampatti had onir'bMn'given SiSonil *°‘”l’''' 
he turned out to be acciu cd T»m?Id h" ’ ”’5“*™ 

The very reason why they came tn th, r “ i ^ s^’^^nge anomalj 

cettamPoUcemeth^m cScHon ^ntilT^^ 5““" 

cutaton, hia Lordahtp held th” tSent'^d.nS!' 
Assista^rSmmiioL^'of^Pd,™' he knew Jagadesal,, 

officer what he had told in Court i-r<f!i, i ^ii 

mitted the murder. Pol'ce officer who com- 

foreman, wi?n«s sa?dbefore T5^f ^0(1 some jurors by th' 

talk ationg wards abouf anv wit9 

the I5ch October was the first nerS ^ evening 0. 

De la Hey- occasion he heard conversation about s 

theCouSS®wSdsAe''i1Sf^^°^“^™“<>‘ Police and the cletkd 

, . , Junior Urkad^ 

Junior Urkada a lad aijpfl io «!-««...t. 

in the box smartly dressed and* in The boy appeared 

ability to give evidence in English ^5' Weldon expressed in> 

In exammation-in-chief witness cntmTaft^r ?he was not all nervous 
main details. corroborated the approver’s statement in tke 

Mr. Wadia, in rising to cross-g»Tam:r.» i 
alleged to have been written bv fiJS outset produced a lettei 

were not revealted, Mr. Wadia^st^in^ of the lettei 

Senior came into the box. rL JiSf be would do that when Urkad 
letter as that of his brother identified the signature in the 

Questioned by Mr- Wai^io 
mdagood shot. Witness used^o^to 

knew all about guns. Witness canfc Singampatti 

could not shoot. Newington in December 1918. He 

Mr. Wadia; You can’t evan life a gun I suppose ? 
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Continuing, witness said guns were always kept in Kadambur’s room. 
All boys with the exception of himself could use guns and cartridges. He 
had a sister named Dorachi. He didn’t know if Singampatti always told 
Senior Urkad he wanted to naarry her. He understood what Kadambur 
suggested was horrible. He didn’t tell them so. He simply wanted to 
hnow what the conversation was about._ Singampatti made no objection 
at all to Kadambur’s proposal for shooting De la Hey, Some time before 
the murder all wards had gone to Ooty where Berekai and Talavancote 
sot into some trouble over a v’oman. Kadambur had reported their conduct 
in this connection to Mr. Morrison and as a result the Principal had 
ordered them never to leave the compound during their stav at Ootacamund- 
Kadambur at one time wanted to marry his sister- Witness was fond 
of De la Hey. Asked why then he didn’t report the plan to shoot him, 
witness said Kadambur was with him the whole of the time. Kadambur 
did not actually prevent him from reporting, but he was guarding him. He 
tried to escape, but didn’t succeed. When the Commissioner of Police 
arrived, he asked him it he knew anything- Witness first answered in the 
negative. Everyone said no. No, police officer had told him if he didn’t give 
evidence his estate would he taken away, 

Talavamote. 

Ward Talavancote, aged 13, was next examined. Questioned by Mr. 
Weldou he deposed to having overheard the conversations that passed 
benfecn the accused and Singampatti about shooting De la Hey. He 
went and reported what he had heard to Berekai and Chundi because 
they were both his friends- He told them to warn De la Hey- They ‘didn’t 
beheve his story. 

Cross-examined by Mr. Wadia, witness said he had procure da grass 
cutting woman for Berekai at Ooty. The husband of that woman did not 
thrash him and Berekai, but their conduct was reported to the Station- 
master- The accused repoted to Mr. Morrison. As a result witness and 
Berekai were prevented from leaving the compound of the house they 
were staying in at Ootacamund. Witness claimed he was the adopted 
son of the late Talavancote- He knew there was litigation in that connection, 
but he did not know any details. Asked if he was not the champion liar 
of Newington, witness said: Not so much. He did not know if the two 
sisters of accused were widows of Talavancote. He did not inform De la 
Hey about the conspiracy to shoot him as De la Hey would not believe 
him. He told lies in fun [Laughter). His uncle who was acting a servant 
at Newington left the college shortly before the murder. Kadambur was 
never punished by De lay Hey He did not notice any instance of un¬ 
pleasantness between De la Hey and accused. Continuing, witness said 
since he came to Bombay, Jagadeswara Iyer had not seen and talked to him. 
He did not remember the hour when he saw Kadambur taking up the gun in 
the night. His recollection was he saw only one gun being carried up but he 
did not remember. 

_ Q. I put it to you, you saw nothing and are merely drawing on your 
imagination. A. I did see. I forget now- 

Proceeding, witness said nobody bad told him to say all these things 
in Court. He knew Dorachi, Senior Urkad’s sister. He was staying in- the 
same house with her but separately. He knew Singampatti would always 
be speaking to Senior Urkad. Witness did not remember if Urkad Senior 
got angry with Kadambur because the latter spread statements abput the 
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chawcter pf Dorachi. He did not know if accused said anything ate 
the character of Dorachi. He did not remember having said anythin 
against Dorachi himself. ^He did not know for a fact whether accuv’ 
said anything in Urkad’s presence about Dorachi’s character whi 
annoyed Urkad- He did not remember if Senior Urkad quarrelled » 
accused because of this. At one time accused wanted to marry Dorach 
Witness did not know the match was broken off because accused refua- 
to marry her. Kadambur and Senior Urkad were good friends at oa" 
time and witness thought the girl might be given in marriage to Kadambur.* 

Q. Did you make a report to accused about Dorachi ? 

A* I don’t remember. 

Q. Try to remember. 

A. If I say anything I don’t keep it in memory. (Lughter). 

Continuing, witness said he knew Anamalayan- But he did no: 
remember what he had said m connection between him and Dorack h 
did not remember whether the Police Commissioner questioned him shottk 
after the murder. Witness was a Tamilian and Singampatti a Telujii, 
And still Singampatti dined with witness in his mess. This was not beca® 
of the quarrel with accused- Accused got witness’s uncle dismissed fromths 
school 

Urkad Senior. 

Senior Uikdd aged seventeen was the 'I’xt witness. Examnedlij 
Mr. Sydney Smith, he corroborated the prosi’cut'on story. Although aware 
of the plot to shoot De la Hey, he did not inform De la Heybeca® 
Kadambur had threatened to shoot him. 

Cross-examined by Mr Wadia witness said he knew Mrs, De la Hej 
and could go to her frequently. He did not send word and warn her because 
he was frightened of Kadambur ^hootlng him. Witness and his brotbet 
knew about the preparaiions to shoot De la Hey bur ln» did not know* 
Talavancote knew. Kadambur had said, “We are going ft shoot De la Hey. 
He did not care to know what was meant by “ We-’’ After the occurrence, 
he learnt what" We ” meant. 

Q. Do you mean to say you realised De la Hey was going to be shot 
and still you did not tell anybody about it ? 

A. I was only partly sure and partly not sure and I was frightened by 
Kadambur. He had told me he would shoot me. 

Q. I put it to you, if there was a conspiracy to murder De la Hey, you 
were-in it. Were you not ? A. No. 

Q. Then why did you keep silent ? A. I was afraid. 

Q. You and Kadambur were inimical ? A. I don’t understand- 

Q. Are you not on unfriendly terms with him ? 

A. I was neither friendly nor unfriendly with Kadambur- 

Mr. Wadia at this stage handed over to witness a letter alleged to! 
contain his initials and which was identified by Junior Urkad yesterday 
to cemtain ha in tials. Witness said the initials in the letter were not, 
his. Pressed further by Mr- Wadia, witness gave the same reply, am not 
sure. 

Q. IJow read and tell me whether you received that letter* 

(After petsual). . I don’t know if I received thi? , 
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OF accomplice 

Q, NowteUme whrttety^^^lj^^j^that. 

“» Lorthip at this stage >■*« 

Mr Wadia. My Lord, our ease IS that h Tfe 

rfco?.“'ttJ;gun„atugl^"fen“ oujoy^^ “f^^^ryou a^^aud^t 

to this boy repiov ng * j the endorsement, copers were allowed 

•^T '^srbact w£n*he accused was ^eged lm^’^ 

°f Yo^u have beeu in the habit of courmittiug unuatural ofieuce J 

I don’t understand you. the 

You understand It perfect y 

A. I don’t understand* ^ mentioned a 

Very weU, you blow a boy uaoed.4Mr. 

■„ the habit of writiugbve letters to bioi! You used 

0 You were in the naoit oi. 

towiite'tobiiu'niydarbnj . ’ A- I don't undeistand. 

?: tfe" " 

''^'““''Tbe question^^tss Mde^^de Ev£«Act^ H Jt“the“^Sl 

r^tWaJ « Sfeu« -M 

“fusrSrrWalSbebaduo obeotiou beiog given 

sought was given* g-i,,, nnestion. No harm would come to you. 

Q. Now then, latjons with this boy ? A. Yes. 

DidVou not bye, improper >eW („a.es given). A- Yes. 

Q. Also with two 0 initials are yours. 

Q, Now say if that writing and initials are y 

quarrel? A* No. ,i j pQjachi? A* Yes. 

Q. ^ouhav^ a s^er ca^^ ^^^^^ 

Q. At one time ic w«» 

A. I don’t know. „ vour sister s marriage? 

Q, You don't know 

A.^ I dqn’t know anything character ? A. No. 

Q. Accused told you ^ A* No. 

Q. AndyouquarreUedwitntne 
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S' Kadambur before 15th October ? A v 

Q. No-body had contemplated before the date to murder n<. l u ' 
A. Not that I know. 

Q You know Raja of Ramnad 7 A, Yes, 

Q. He is a relation of yours ? A, Yes. 
a He greatly Mked De la Hey; A. I don’t know that 
aeduio?? A No!” ‘’™““ ^egro teathtag * 

Q. You have never heard that before ? A. No. 

Continuing, witness said he knew somethine ahn,,*- __i 

witn the opening of Rajkumar College If that hnH ^ Proposals connects 
would have been cloaed. He read nelVpape“ufeTd”n« ’ 
have read discussion about rhe Principalship of the College 

be aho? A.Ni,'.“‘i you »rranged that De U Hey .hod) 

patti. TlS;*7e”/“etef b?th "Kb Slapo 

He did not go down after Mra De la He, ahrfekrd'" He“ did' 
Singampatti went down. ^ snneked. He did not know if 

At this stage, the foreman of the Jury drew thp TttPnfiAn u- i j 
ship to the fact that Sineamnafri'c. 4^fU J"® ^^**^otion of his Lord- 

Court when Singampatti wis nivino otriA^' asked to leave th' 

was standing at other end of his Lord<jhin’^*!f’ ’■’fQuest of the defence < 

almost simultaneously drew attention m rhia witness. Mr. Wadia alsi 

father should be dealt with His Lord<»Kin** and asked that Singampatd'i ‘ 

andtoMr.Wadia’srequmthat ^^^ 

Singampatti’s father thought that with, said it might be that 

was giving evideLI ® «p long w hissM 

down when Mr. JDe^T^^Hey^shrtekeT^bSSfa*^ 

A. That is not so. ^ ^0“ w«e the real culpritil 

relatives ever since thifmurder^? ^ allowed to see your 

n n*.k- a . 1 saw my relatives. 

Q. Others. A. I don’t know. 

in which it is «Ihged”s?n^mraW ajid '? “P'” Pbe bath-rooi 

suspect ? A. I did not suspect anything closeted ; what did you 

^Q. I put It to you your brother and Singampatti were all in this affair. 


A. 


A. For nothing in particular. ^*°^®‘**“’’“ *>^Pomatall7 

Ptoceeing, witness said he never wenr l 
frightened. He never accompanied the shootina^^ shooting because he was 

Q. You tide, don’t you 7 A. Yes. ' 
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Q. You sing ? A. Y«* 

q‘ m you*^ aL Kadambur why he was going to shoot De la Hey ? 

T**!! us the truth about the murder. Who did it ? 

0. Is uVuryou told at the inquest-I know of no reason why Kadam^ 
r should have shot De la Hey Z A. Yes. 

Berelcm 

Minor Zemindar of Berekai aged eighteen was the next wit^ 

^ it Mr Svdnev Smith. He said that on the evening preceding 
“ ®*Tpr“whi1e he and minor Chundi were seated in their room, Talavan- 
I'Jame up to them and said Kadambur was proposing to sboot De la Hey. 

about Vven o’clock. He did not believe it and therefore did 
thins Later on Talavancote again came up and said Kadambur was takinj 
thing. TolovTanrnt-p disked him to go up and w^rn De la Hey- He did 
*tS because he did not believe Talavancote. Shortly after he went 
u /J kmif 12 33 He heard the report of a gun shot* He was then lying 
Ms slfeo i^inc- bee^ disturbed two minutes previously by mosqmto 

L.P up. He did no, nodcc 

S ji,h Stag.mp.t,i. Kuda^^bur toew 

'm^JbeiTmentioned the he 

ss ,>■ j- -s. r.r.'zs;."'-'! 

Cross^txUfMMd* 

Q You are known by the nickname of fat-heated goose . 

.u we?u aUTwl‘b S I'T “-“.ntv Jhi» onl, fo. a day or .wo. 

''' ”q!** We know you are all boya Talavancote 

Condnuing, witnea. .aid he this na the 

:ot him a grass-cutting woman j®- , ordered not to leave the 

'rlncipal and as a result he and Tal poeak to the accused, 

ompound. It was not true ^ ^ with the accused 

Since that day he was riot on mMJl» Jasons. Wi-ness had a cook. 
This incident made no difference in ' dismissed. Witness did not 

^ccased in his capacity at Mess Secretary g jetvant. it was not tnie 

aue for .hi.,.. the dbmis’ed men Te SlUed. WUnew did 

ill these put together i did not strike him as strange 

wt believe Talavancote ai he used to teU lies, i aia noc 

ud atnofdinar^. i 
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You wear glasses; don’t you ? A. Yes, 

Why have you left it off ? 

Doctor advised me to wear glasses only for 3 years- 

On the night of murder, you had glasses on 7 A. No. 

If Mrs. De la Hey says you went down that night -in resoon... 
8 with elasPM on 7 A T __i_ ‘^«P 0 nse t£ 


Q 

Q. 

A. 

Q. 

Q. 


her shrieks with glasses on ? A. 'l hadnot i^u^on glasses." 

year. *'=' '« "«« 

Q. When did he advise you ? A. Some time in 1916. 

were y?u not 7to Bombaj; 
Witness was slow in replying. 

Q. Come along. Look at me. I am not so bad looking. (Laujliier), 

A, Yes. Fora little while- 

br,SoTe'/',’ T“'n'o' 

cunaia^mckedta' Ym, with yoat moiqii. 
Q- It was black with dirt ? A. Yes 
Q. It was a dark night 7 A. It was moonlit night. 

Q. Well it 7 A, Medium moonlit night. 

Q. There was very heavy rain after the murder ? A. Yes. 

Property'of aKuKi" M "you‘.eeTta bu?'tham i" a"''n’. ' 

^ hiaa order them or anybody bringing it to hiul 

Q. Did he tell you so 7 A. No. 

doing all this 7 A*, want to get him convicted that you are 

hethrSritdown!te?o^^^^^ a 8«n before 

commit suicide ? A." No.^^'^ ®ore plainly. Did you see him attempt to, 


A. 


I was 


frightened aiui.so^dM^ot^ Singarapatti when they came up! 


Minor Zemind f 

aoss-examined'b^Mj. Watch^ then briefly examined by Mr. Weldon, 
Newington, had punished him ^^tes, when he wai 

belonging-to Ami Minor,’ then ®0‘'P« scent, cash and 

Kadan^bjir reported him to Mr Ja^ea ?t Newington. He denied 

eddamarangi was also punished together 
SmshS***occurrence Chundi saM 

oftHo ** usually a heavy sleeper Onheating noise of 

going upstairs with a gun in his hand, KadaSburJ^l?^ suwjCadambgf 

’‘oampur 44 not have the gun 
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JU- He did not see Singampatti at that time. Pressed by 

l,e pased his Deo* remember if he mentioned about seeing 

j Sr'a hand to the Police or Magistrate. If Singampatti has said 
gun in the shot was fired closely followed by Kadambur, witness 

how he failed to ace Singampatti All he could say was 
ifhe saw above and that he did not see Singampatti 

that he saw did not see Kadambur and that you are 

jejbeSely mStat a faUe >««m=nt to bring the accu*d mto trouble. A, 

''^'dda stage, hia lordship enquired adiat Mi. Wadia suggesMd about 

^ u rnn'^niraev to involve accused into trouble started. Mr,. Wadi 
‘H?friVKund and others must have conspired to involve Kadambur 
^“'‘^^t'hetime of murder. He could not say whether it was resolved upon 

Jipfnre or after the murder. 

. * \yf- Wadia Chundi said he went down on hearing 

w n^ftHeA^isbefo« the Major Hlngsron arrived. Mr, Da I. He, 

P «vin J "Who could have done it”, many times, but he did not 
was then saying .1 1 Thoueh he heard Kadambur say in 

f ''".X »a. goin^o shorDelaHey,he-didno..=ll Mr De la Hey 
the evening ^ ® in the habit of telling lies and witness did not take 

S«dh “oXssrioZ He could net say why Kadambur should hava 

jhot Da lay Weldon, witness said hii income amounted to foil. 

Re-examine v Kadambur and other minors were upstairs 

thomand rupees Jagadeswara 

’ Replying to his Utdship’s questions, Chundi ">''5 
OTly^^W™ of'the pe?son°' ThTn he saw and” aUrnoticed that the person 

His Lordship. Then you didn’t see the accused ot his featutes ? 

Witness. No 1 only noticed a petaon. I saw he ^y 
Sj,wMe^'urthSr.hm^^ ‘sa'w’ahould be Kadambur aa ha haa curly 

“u Il"d.uX°M“ Wsdia); Ha, accuaed got curly halt and la he the 
tallest of all ? 

and minors about shooting De la Hey. rl Newington, said he was 

Mr. M, K. Rangaswaray Iyengar, teacher at Newm^ton.^ Kadambur 

teacher at Newington for and Saotut were appearing for 

well in February 1919, Then SantS^r^^ work and 

Matriculation Examination. Both Kadambur ^ ^ Principal, 

did not do their class lessons proper y. Mr Morrwon 
Here Mr. Wadia pointed out ^"V^.den^ then said 

not relevant. His Lordships upheld t J , i A ng ja Hey was res- 

he came to know from conversation of wards ‘bat n Y 

porSle for Kadambur and Saptur striking work ip January last. -His voijw V 
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fnlS kT®** Statements as witness said k« u 

the day before thVoccumnc^^^^^ ^‘'°“8 broo“‘‘t 

tT his class. Kadambur showed himself absent^”°^' 




MIC. Ueiy □£ 

It his class. 

Mr. Wadia. I put i 

'Witness. I cannot 
one time. 

U T * - 

expected to know%ai^hur). ® suspected patty he ij jj. 

kto wto,. 

“urd„, “"rLfd 'r ">“ 

f.k„ “ Kadambur as barbafr...? t- 1 ^°be came to know Mr.D^i. 
the »ard, memionies it Tamdien, witnea. ,.id he hadlS 

"'»td, '^‘’" '^“tned frem them, oeetheard convetaaMon betem 

“^nyZT”- teaaember. Mr. De la Hey had oot punished .«d 

, a! liwe'’“rlradrcH°^ ^“T ’ 

ilTd- '** be is on?Ttho ^ Kadambur was a good 

in studies at all. *bose few students that took any ktteS 

for'^keeJSs’^ was used byKadambur’s room on the 
were ®PWting things. He Tn , P'^.t^acbers as common room 

He hnd 1 \ knew Urkad waa Senior Urkad and Kadamhut 

"'thi “ that the Raj.”/ ^ the Raja of Ramad. 

lcuma'colw'”T°f '‘?J«e Mr ofl, 


““Jnrns at Ootacamm 

owing to premure of ■>«. to gh,. „p_ 

*v6''€X3rflin€d[ bv Mr XK/aTiJ % * 

H-^L k- pu^f ^““easwamy Iyengar said Kadambur 

Th.,.te“4Udi.teSiSl”CKf •'■ >»« «r favourite pudh 
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Replying to Mr. Weldon, witness said he thought he was suspected of 
being partial towards the accused and not giving full information. After 
I g given evidence at the inquest, the Court of Wards asked him not 
to 00 to Newington premises at all. and he had an appointment order sent to 
him on l7th October by the Director of Public Instruction, cancelled the 
next day. Mr. De la Hey was not in favour of Kadambut learning 
Sanskrit. 

Replying to his Lordship witness said he did not think Mr. De la 
Hey’s refusal to support accused’s request to learn Sanskrit was any serious 
matter. 

Saptur 

Young Zemindar of Saptur was the next witness called by the prose-- 
cution and tendered for cross-examination. 

Replying to Mr. Wadia, witness said: I have curly hair. I am 
a tall boy amongst the wards. But Kadambur is the tallest of us. He 
is taller than me by two or three inches. He did not know of the 
existence of any ill-feeling between accused and Mr. De la Hey. Singampatti 
was the best shot of all the wards at Newington. Senior Urkad did not 
accompany their shooting expeditions. On hearing Mrs. De la Hey’s shrieks 
Berckai and another ward went down. He had gone down before Major 
Hingston had arrived on the scene, Urkad Senior and Junior and Singampatti 
re main ed upstairs and did not go downstairs. Accused had told witness inat 
Senior Urkad’s sister Dorachi’s character was not good. Accused had first 
promised to marry Dorachi but later broke off the arrangement owing to her 
character. Kadambur was an outspoken man and the poorest of the wards. 
Singampatti was richer than Kadambur. His own estate was worth one lakh. 

It had no debts. Chundi’s estate had debts He could not say Chundi’s 
estate’s debts were such as to leave only a pittance for Chundi’s mother’s,, 
maintenance, Kadambur was a good student and was well posted in his 
studies. Continuing, witness said as soon as he went down with Kadambur 
Mrs. De la Hey asked them to go upstairs and they went up again. He was 
downstairs in the billiard hall on the evening before the occurrence and did 
not notice anything unusual. There was no feeling on De la Hey’s disall jwing 
Sanskrit. Before the murder he had thought Urkad Senior was Kadambur’s- 
friend. Accused was an outspoken man and used to advise. People did noc 
relish advice generally and other wards whom Kad8n.bur used to advise did! 
not like it- Accused had told witness Senior Urkad, Senior Ami and! 
Kallikote had no character. He thought Berekai and Talavancotc weie 
inimical to accused. He saw Singampatti on the evening before the occurrence 
and did not notice anything unosual about him. Singampatti was not nervous 
on that evening. Singampatti was not a nervous man. He was the best shot 
amongst them and nervousness was dangerous in shooting. Accused’s hands 
were shaky whenever they held anything. Cartridges and guns were not 
Kadambut’s or any boy’s property. They were intended for all wards. 
Cartridges were kept wherever the boys liked. He himself had thrown 
cartridges in an open drawer. They first went out fot mooting on Dusserah 
day at the end of September and Singampatti showed himself the best shot 
at a first shooting expedition. The night of the murder was very dark 
and it was impossible for anyone to recognise faces that night. Asked if 
Kadambur used to lock his rooms, witness said students were not to lock their 
rooms. 

Re-examined by Mr. T> R, Weldon, witness said he was playing- 
gtgqf^phone in the billiacd hall on the evening before the occurrenQ$ 
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and dW not pay much a,can,inn ,a ,o who all were comin* or wh.. .k, „ 
minor were upataira ‘talHnB'lor nea"rir half Jn’hSr^bf' *"* 

what l^theTalk belief wi[fX°rnda‘’"™‘!3‘l’”f“ 'l'' »n 
what the, aaain talked after coCs ^p C. 

M “S “’'”^^““’^*8*'“ E“TOed“'^m°L “fk- 

Mr. Wadia it he had any obiection ?/ w j* ^ j enquued 

HiaLoidaUp thoutht he question wasnefeasM,"’*' 
have his client’s case prejudiced he did waw 

coming our. Alter Uhe?7oS^^^^^^ >n the way of!, 

the accused and after a brief consultation «irJ;u ^ ^ wouldcoosj 

to the question being put to the Xess * ^ 

De la Hey’s shrieks ^nd ^no°'^«uSot'^tl^" 
happened. Later they learned f m,n 

that De la Hey had been shot Aft Jr , Berekai’s shouting in telephoi 
as to who could have done it,' up they were talking extiteji 

Mrsa De la Hey’s Statement > 

atatcmfnt ‘’ttf the ^““ 000 ^" ',5l" Mta. De laHk 

together with Miss De la Hey alter herself having gone to Engk, 
objection to Mrs. De la Key’s It 

De la Hey said on the nisht of statement W 

midnight by a terriac noise and fmlnd i sha was awakenedab, 

came and minors Berekai Chund? i? dead. Major Hmgs^r' 

- could swear sne saw SingamnatH hingampaiti came down. Slu 

dressed up to the neck, bufshe JnIrU Singampattiws 

dhoty on. Singampatti looked netvmi*! Kadambur had only bn 

staring at her silently. She lat^r fidgetty while Kadambur continuej 

Kadambur did the murder. Her fierekai had said Singampatti aim 

Kadambur. ' tisband was not favourably disposed towards 

V, w/14 '^‘“DciaHcbSmtemcnl 

before the Low«'(SutT'm''which'’Ih’''k°j'“-j*'” ** 

about Kadambur to tne Cou?t ^ Wards^^ drafted adverse repon 

accused’s ^owled°ge^oUtt?Jitenl*^^^M^^ inadmissible a 

was inadmissible. Ttie report onlv proved, the draft report alio 

the accused and not of the accused towweS 1®®5i“® 

„ ' Mr. Weldon submitted thJ 

Hey used the terms barbatems TamiHaJ show when Mr. Deli 

Taiavancoce,a8detencc wantedto sho» .%* intended Kadambur, and not 

accused and deceased were strained andVk prove feelings betweefl 

Hey s statement was admissible nn£ Seertin^ «“ together with Miss De la 

which allowed relevant documents to be adSed 
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Mr. Wadia submitted that under Sections 9 and 33 alone could any 
statement be held admissible as evidence and for that it should be shown 
that accused was aware of the contents of the reporr. Prosecution had failed 
to do it an even to hint at it. He did not say report was not televent but his 
submission was it was not admissible as what was needed was to prove motive 
of accused for murder and not prove motive of deceased. His Lordship ruled 
the draft report of Mr. De la Hey to the Court of Wards about Kadambur 
was not admissible as evidence unless the prosecution could pr ve the accused 
knew its contents. 

This closed the prosecution c^ise and accused said he had nothing 
to add to his statement before the committing Magistrate in which he 
had said he did not shoot De la Hey and that witnesses spoke on account of 
enmity towards him. Mr. Wadia said he did not wish to lead defence 
evidence. 

Prosecution Address 

On the Court re-assembling on the next day at the outset His Lordship 
enquired whether there was no evidence that the glass pane in Kadambur’s 
bath-room has been broken. Mr. Weldon pointed out that there was evidence 
of the two minors. 

His Lordship enquired if there was Police evidence. 

Mr. Weldon replied in the negative. 

His Lordship having examined some pho.ographs and plan and having 
further heard Mr. Weldon and Mr. Wadia. the foreman of the Jury inquired 
whether any attempt had been made to fir d out finger prints on the gun with 
which De la Hey is alleged to have been murdered. 

Mr, Weldon. No attempt was made. 

Mr. Wadia. The police were guarding the gun. 

Mr. Weldon. True, but the gun was handled by many and unfortu¬ 
nately no attempt was made to trace finger prints. 

Before Mr. Weldon began addressing the Jury his Lordship told Mr. 
Wadia that in view of the exceptional circumstances of the case, he could 
have the pris'ntr seated near him. K-idambur was then brought from the 
dock and offered a seat between Mr. Wadia and Dr. Swaminathan. All other 
wards of Newington who were witnesses in the case, were seated in a row 
immediately behind the seats occupied by Counsel conducting the case. 

Mr. Weldon then addressing the Jury said that as they had heard the 
evidence he did not propose to take them into details. It was for the jury to 
decide whether they believed the prosecution evidence or not. One point was 
clear beyond all doubt and that was that on the night of 15th October or in 
the early hours of the 16th, Mr. De la Hey was murdered. It was not a case 
of suicide. He was shot through by a twelve bore gun. They had therefore 
CO decide who was the man or who were the people concerned in firing that 
shot. The main evidence for the Crown rested on the school-boys. What 
had been the defence ? They had to gather that not from positive evidence 
but from cross-examination. The defence had contented themselves by 
throwing an immense amount of mud on all in the hope that it would stick 
and that the murder charge against the accused would fail. Who were the 
witnesses ? School-boys—eight in all. Of these Saptur and Peddamarangai had 
nothing to do with the affair. Thpy had other six witnesses and their evidence 
taken en masse amply justified the accused’s conviction for murder. The 
defence having no defence at all threw mud. What was the idea } The idea 
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waa to establish two things, namely ill-will against thp j 
existence of a conspiracy. As regards ilbwill thp ri if on and tk 

show that it was of such a character that the ’school"bt^v? ^^^^mptingto 

swear away the life of one of their fellows A«. Pupated J 

start ? He did not think defence would be able to give an 
from the evening of 15th October-and there was not a sinff 
spiracy before 7-30 that evening-wha evH^ntn l, a 
spiracy? If there was a convey at all it ^ J^VofthacC. 

there was a conspiracy at 7-30 that elonin.! ^ ° something, |[ 

get rid of a wholly innocent man not fmBwE.ra!n ® t 

As reasonable men the jury oTght to nut ^ his £ 

was the alternative ? That six bovs^in th-ir ootirely. 

to kill him and to fasten the whol'e hla^ 

Could they. Mr. Weldon asked the Wu -o ^ Li Kadambur! 

school-boys were capable of that 7 TheJ co^ld 

to get rid of KadamLr.^*ThTdSen^^^^^^ 

to marry Dorachi, Urkad's sister and'tkL ^ Singampatti was anxiouj 
mpatti had a grudge against the accused was a rival, Sings, 

other boys were aoinp to inir, Ci " ^ jury really believe that five 

order that he might marry Dorachi get Kadambur into troublein 

declined Mm»“““Doracw“ Tn nihl'VT'®”"'*"”*?" W 

walk-over, and his rival was sone ^TK Singampatti had s 

defence .tor. A,rwrtlnchjKSyr ""’j"*'! 'he .bmdit, of fc 

mpatti was concerned As m fhf disposed the point so far aa Singa- 

a grudge because of that little affair af Onv defence, Berekai owed 

Chundi. a boy with an a^ualtcomp nf firass-cuttirfe woman, 

accused reported him fnr TJf^ t thousand rupees, because the 

took a friendly iLre?t in the alL^/ Senior because he 

wa. btonght to becouse hi ^ thrUglatXV^d ■" “li"'"’ ’'“1”’““ 
Junior Urkad had nothing to do If f i i! r u “P- 

conspirator Singampatti was^arrested And bfsfiii®^ conspiracy the chief 
tied their cord round Sinffamnarb.'c*^' I’^d his fellow conspirators cheerfully 
of them hed .ecTd.; aSl ahoo, >>, believed ! Net cal 

conspiracy, two or three of the amazing. If there was 

the shooting. If as the defenro ii j^Ptrators would have taken care to see 

ottraordtoef, 'few*? " 5“'“?^'''’ ”‘V 

was no meeting at all and if was .^hey had good evidence that there 
believe that there could have'been Sifr^ reasonable men to 

mg. Then there was the sueeMfinnftf seven-thirty that even- 

had admitted that there w«e 'Conspiracy after the murder. Defence 
them it was SingamDatti and <hpnir>''n murder and according lu 

have had to commit the crime ? actual motive could Uikad 

0 !un to hi. lift .15 acL'fe to Urtad had never handled 

was one of the ctimiSls thf/off * Assuming Urbd 

the gun neat the chamber^’pM feuldTl"tf‘i 

risht round Singampatti’a bed sone out of his way. 

was absolutely unthinkable. It was BueBe/fpyfu“”“^ 
after the murder. When could it Kevt***! conspiracy 

and two-thirty at night 7 Counsel asked ®®'wcen twelve-thirty 

this state of things at Newington at that tiirwr^ f picture in their minds 
mth a woman »htiekta« »d fe “S'..?"'' • n»n Ivtog ehotdeed, 

tme when etoadboolboy.conMait toiltheftotew* 

hatch a conspiracy 7 Certainly 
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ot. Minor Urkad was at that time lying asleep in a bed and was 
^oke up only by the police. Senior Urkad was on his cot. Saptur, Padama- 
rangi aiid accused were standing together and talking and eventually 
Lme down. Singampatti was lying on his cot. Berekai was telephoning 
Doctor and the Police- All these put together knocked on the head 
of the idea of any conspiracy at that time. Did they believe that 
Kadamhur as the biggest boy would not have heard of that conspiracy if 
really tbere was one and who promptly put an end to it ? Further, 
the Police came on the scene very early. The Commissioner was there 
bv one-thirty and the Assistant Commissioner had been taking down 
statements of boys. Was it possible to hatch a conspiracy then? The 
Police had no interest in running in X instead of Y. Counsel submittsd 
that a conspiracy went clean out of the case and that they were left 
with actual evidence. 

Who was the other criminal ? They knew there was one boy in 
it. approver Singampatti- The Jury had to 'be satisfied that the approver 
told the correct story. In order to say that Kadamhur shot De la Hey 
lit required no conspiracy whatever. Singampatti, counsel submitted, had 
told the whole story- He was corroborated by the finding of two guns- 
The jury had to consider when was the &st information given, by 
Singampatti. He had given his statement that very morning. He was 
supported by the Junior Urkad who had no earthly reason whatever to 
give wrong information- Still more, Junior Urkad had implicated Singa¬ 
mpatti too. As regards Talavancote he had been branded before them 
as a liar- Even liars could sometimes speak the truth and he was going 
to show that this arch liar had been corroborated in very important details. 
He ha: told that he saw some one cleaning the gun, some onecarrying catridges 
and metioned names. He wes corroborated beyond all doubt by the death of 
De la Hey. 

People like Talavancote were sometimes capable of telling the truth 
and he had been corroborated. Taking Urkads both Junior and 
Senior they had corroborated Singampatti’s story- The jury must remember 
that Junior Urkad was present when gurs were cleaned by accused and 
Singampatti. Urkad bore no ill-will to Kadamhur at all- That letter from 
Kadamhur to Urkad merely contained a little friendly advice. As regards 
Berekai the defence had been at great pains to show that he could not 
see from his bed that night the person who asked him. This was not 
a case of people in a dark house trying to recognise an outside criminal. 
This was a case where Betekai had familiarised himself with the identity 
of the accused from top to bottom, The defence had suggested that 
Berekai had short sight but did they dare to put that suggestion to test ? 
They did not- As regards Chundi, his evidence had corroborated beyond 
^ubt that of the approver- 

Another important circumstance he wanted to mention was what 
happened immediately atter the murder. Singampatti badly frightened 
bolted. He suddenly discovered that he had the gun in his hand. What 
did he do ? 

He hurled it over the verandah and then went to bed and did not 
leave it to Kadamhur, His bed was inside. He fired the shot, saw the 
accomplice bolting and followed him. He rushed past and threw the gun 
at a convenient place neat the urinal. The gun near that urinal was 
certainly not the gun which was with Singampatti- Counsel submitted that 
^gampatti was telling the truth. 
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spoke against him because the/were ni- 

» rr S'if 

jury should bnng m a verdict ol mutder agaiiMthL-tccS™'™ "* 
w Defence Address 

s^d it was impolsible^ to conv^S^ of the accused. He 

ffff ce. Ho could not uudeSd °/ murder but ofa 

laid emphasis on the fact the lat^D. h P^o^^unoi 

but was murdered. The defence hnH suicide 

wos murdered, nor that it 4= o ciisputed the late De la He, 

But It was neither argument nor iu<!f!r , ^ml dastardly murir. 

was adrnittedj somebody should be hanueJi**^ the murder' 

jn the immutable laws of justice He himself believed 

be avenged, but there wL^o r I"'/""“ Hey's murder woald 

Mr. Weldon had laid strLs on tbfn footer the crime upon Kadambur. t 
not boun^d to show the motive that ^ a Crown ^ 

crime. He was ready to admit thf 1 -fS^ the accuse i to commit the 

But the jury Jei‘tTeie 

tbe whole case and form their ^ commoneense view 

as such they were entitled to ask questions of fact and 

cold-blooded murder of De la Hev “lotive in committing the 

of guilty, he would also draw t-lf* being asked to give a verdict 

meutal and accepted maxta rf lit ,1?”“°^°^ the Jury to thelunt 

to the benefit of doubt and it was ba,l» aiuused person was always entitled 
a^pe than one innocent Parsonsshinld 

why tha casa has been ttaSftoed f.l. '* .?“*?; sThat was the ressn 
^mbay High Court. The transfer Madras High Court to the 

ft«ednre Code, which Uid down thl vi^'*® CiimiMl 

?, ”:» ansfer in cases wh«e hTas „ J could order 

in^il^'vk thanks were due for £°- Promote the ends of 

the Willingdon and^?l, °broadminded 

and hT ‘b® case had been trlStrS^ He would remmd 

for tfe ^ ‘^bem to see ^usti?e l^ 

proved bad laid griat ySuI Ll!° Mr. Weldon 

but certainly“4T witnesses nfbvolve 

was. thp defence was not bouTi/i Kadambur in tiouble, 

Md a It hS SL ‘Ba^ prosecution io fcSt 5 «”Jthiug at all It 

Juiy- would the defend home to the accused 

Seolt atu^fsid*?'^ ® PtasuminnSu J"" “ "« 

a d It wa3 strange to ask the aceu^^ 

9^®«s«d'to ittBVe corfspiracy dr 
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, f nersons. Accused owed no duty to anyone except himself to 

Se out any defence. Thedefer.ee had in that case completely 
prove or prosecution witnesses were 

suc:eedea criminal trials required the prosecution should star.d by the 

unreliable. . ^ jiot by the weakness of the defence and that specially 

e of a murder trial. No accused can be convicted ontheproba- 
f,v !.f b!ing guilty. As regards the prosecution witnesses Mr. Weldon 
bibties ot Demg K j ^ the witnesses in the hope some 

f} Considering the ^ were school boys, the Jury should 

h/^swayed by them- He absolutely repudiated the statement that he 
A ..Trhrnw mud. That the prosecution witnesses were school boys was 
wanted to thro hesitate before finding guilty any_ person 

astrongreason^hytu J y at Newington? 

ontheu evidence, hpecxaiiy wnaj^^ ^ 

With rare bono ce of these boys the prosecution wanted Kadambur 

ftteirgSltj andS put Torth the plea,or the bo,s that he wanted 
mud^ He was least in the habit of throwing inud at anybody. He 
to throw ’ piifi nT vouiiC but at the same time he owed a duty to 

S^SLTwCo though innocent, stood charged with foul muider, and mud 
^ onTklii>i^ tn ^fatemsiits that wera only insinuations and not accgptsd 

fdlttf LtSThTcSrh^^ a ringle,Question affecting 

°fT« wUch had “ot been admitted, he was eheiting truth, not mud- 
the boys u. ^ad put a question relating to Dorachi, 

thiowuig he J d no other course left in the discharge of his duties, 

u lCri^nC h^ shoulder the life and honour of an innocent and young man- 
Stad inTor clu have avmded reference to his. sister, by answering to 

rPou"he" “r! 

5 JSl Madras Police had discreditably tailed to do their duty. They had 

^ Jme^what suggested itselt to laymen, as the Jury namely, to examine 
aot done wnat sup ^ . which with the aid of science would have 

the discovered gun tor fing -P Wgldon wanted them to believe as the 

pointed vltn^dletl bv many nothing would have been gained, 

gun should have been handled that the gun was kept 

’’“J ^ cLfsS for a long time^ What was it the police had done to find 
untouched safely tor a long nm 

out the real culprit excepting tn them The murder had been 

Kadambur whose name had been suggested to th • i he g ^ put 

emmitted and the murderer “XlnL^T^hdr iSgtoipen bringing 
forward as a culprit they began to concentrate meir e u 

home the guilt to him ^^l^^t^they were told without verifying tacts 

hberal view they had swallowed w^ the police were 

and troublmg to find out the V their repute. That 

eipected insuch cases to the pohec wSe not on the side of truth, 

was a sufficient motive to shou P . i j Madras jury would have 

tat on the side of the J’ld “he gulUbuS^ 

convicted the accused. ..iipj the benighted presidency. 

Ptace and the reason why “"Sftto" 

But he knew such Stuff as the prosecution y p ^-Qu^uct ^as not 
cf, Bombayiu 0 . He would P™' Smtbewitn«s-te 

.bove repioach. The P“‘i“ ““ 4 ‘“’’h?S»tTng ta truth, the 

.here Kadambur’. keys SC«a ty“. 

&pSceTwto ™ tKvI» ‘office, did .iorhmg of mve,rrgatK«. 
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They did not have Mr. Armitace PnlirA p 

preposterous. Nobody would shoot th' motives attribu^e^^!h°®^^^ 

fs,-r^-r,a SinS.''«™ 

teacheis aad pupiu and VI •?' floor wm mid V*""*' 

aU 5 ^rr\rp?i?c;e?o^„\^aaa^^‘‘HA 

conditional pardon wa^ fnt as approver who^ 

£-r“ “ 

accomplice 5- Senior Urkad Jh ^aich he put forward fe 

se»i r 5' irks 

culprit. When^Mr«^°n Sincampatti /®^ition had tke 

Saptur and P^Ha ^ shrieked ^ should have been tie 

directly and^^ wa, i^®’^»nSton jomed ? straight- 

had happened. Chundf^^^*^J^^t.^ "could ^ 

son that came UKtairs^^*^ Berefcai had said tW^ 

Singampatti alone Vho had ^ 

Utked and SinfiamnYiS? “ ° hairs R,? 

-laHey, for hadiadamburTt^^ concerned in the 

hcCT taken into confident Junior to murder De 

•.substituted in the place S t it that Kd^m 
placed in the na^e n 

- consistent with the Sets thV^lf'?*?’^^ »' ‘he proSci,rii« name 

tavzour after the murder ? ^^ote them* Wha? would be more 

down from upstairs bv Tifa^ l^san tnld Kadambur’s be* 

■mtead of P“liP« .Scill *' ™ ‘t™ 

of hamg beeo\waI^**f “f «“ 

hefght, J4 j. ^ i°® gun showed no signs 
vcioon expected tbem^ 
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the escapades of the witnesses. For instance as regards Chundi who 
being punished for stealing sundries,_ Mr. Weldon said Chundi hid 
1 income or fls- 4001)0. It Chundi with such large income stooped to 
^^hundiies, it only showed how depraved his character was. With the ex- 
* f' n of Sa'ptur and Paduia;dngi the character of the other wards was no 
ft. Talavankote was champion liar and he admitted he told lies for the 
f^^^f it. And, Mr- Weldon, while admitting the loose and prevaricating 
h °cter of this boy, asked jury to believe for once the boy spoke truth in 
r rt. That was a curious suggestion- As defence counsel he was not 
d to put the guilt on others and he would have refrained from pointing 
Sinfiampatti and Senior Urkid as the probable culprits if they did not 
j condemned by their own evidence. The evidence of identification by 
rhundi and Berekai that they saw Kadambur coming up should fall through 
h 'he evidence of Major Hingston and Saptur who had sworn the night of 
currence was dark and one could not see faces that night. Berekai, Chundi, 
fdavancote, Junior and Senior Uikad had uttered deht^erate falsehoods in 
fourt involving Kadambur. Excepting Junior Urkad, who was too young to 
V ijjiinate between good and evil and was dependent on Senior Urkad, 
witnesses had reason to bear ill-will to the accused. Mr. Wadia here 
Mlvsed the evidence of each witness and dwelt on the discrepancies and 
contradictions between the statements of witnesses and especially in the case 
of Singampatti said they went to lay suspicion at the door of Singampatti 
and Senior Urkad. Mr. Wadia then drew the attention to Major Kingston’s 
certificate to the accused about tremor of hands and in concluding paid a 
tribute to the jury and His Lordship for the assistance rendered in eliciting 
tmthby their questions to witnesses and appealed to the jury to rise above 
taste and community and to give a verdict on the evidence before them fully 
realising the responsibility on them and the fact that the honour and life oi 
a human being rested on their decision. 

His Lordship s Summing Up 

His Lordship, sir Norman Macleod, in summing up the case to the jury, 
touched at great length on the mam features of the evidence. There 
was no doubt said his Lordship De la Hey was murdered. It was not an 
accident. Whoever fired that shot must have intended to kill De la Hey. 
The question the jury had to decide was whether the accused fired that shot 
or was present with the gun when some one else fired. The accused had 
called no evidenc and was petfect by justified in asking the prosecution to pmve 
the charge. The evidence tor the prosecution was admittedly a puzzle. The 
jury must make up their minds whether they believed the approver or not. 
His story had been corroborated in many ways, no; only in details of 
enme but in the personality. It the jury believed he was telling the truth 
It was sufficient corroborative evidence. Pro.ecution evidence had not dis- 
I closed everything that was going on at Newington between the boys and 
their Principal. As regards the question of motive, it has been sugg^ted 
there was a certain amount of ilbfeeling between Kadambur and De la Hey, 
but it was difficult to believe it was sufficient for inducing a murderou'. 
plot against the Principal. It is possible the term barbarous Tamilian may 
have been used by the deceased with reference to falvancote who as the 
jury might have noticed was different from the rest. As regards Singampatti s 
statement that be was afraid of Kadambur and so did not give mfoimation, 

there was nothing in it for securing protection from threats. Talavancotc 
had badly broken down in cross-examination and not the slightest reU^ce 

shofuld be placed on anything said by him. It was extrei]!^ doi^btBil i* 
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Berekai could have known the identity of the person whom he saw runnci' 
Chundi’s story about seeing a person coming up was also unlikely. Astejar-' 
throwing mud in this case, Mr- Wadia was justified in asking questions tj. 

cause he got all he wanted. The point raised about the youth of tb w*. 

nosses cut both ways- The standard of truth at Newington ap,-latently vjj 
not very high Talavancote had been described as the champion liar. 
did not have champion liars unless there was competition. The appiovr 
wanted the jury to believe he was literally dragged in by the superior willc- 
Kadambur. Supposing the prosecution story true it was mote likely Sinfe. 
mpatti took an equal part in the crime, rather than an unwilling one. IL 
Lordship in conclusion directed the jury if they were satisfied with the pt;. 
secution story to bring in a verdict of guilty of murder; if they had any li 
asonable doubt, to give the benefit of that doubt to the accused. Thejui] 
returned an unanimous verdict of not guilty and the accused was acquitted. 

CHAPTER 76 

Of Actual Doer (Actor Rule) 

A persons’s memory of what he did or did not do is generally presumii 
to be more trustworthy than that of a mere observer- Moore on Facts, VoU 
S. 705, p. 760 

Cicero forcibly suggested this principle in the speech for Archias, th 
poet, when he told the Judges“ There is a man present,” said he, “ a mot 
scrupulous and truthful man, Lucius Lucullus, who will tell you not that I 
thinks it, but that he knows it; not that he has heard of it. but that he sk 
it; not even that he was present when it was done, but that he did it himsel 
” The rationable of the Actor Rule is that the chances of error inherent .i. 
the testimony of an ordinary observer are almost entirely eliminated fni 
his testimony, leaving it exposed only to imperfection of memory, a defect 
as likely to occur in the testimony of other observers as his own. It frequent',j 
happens that the probability of innocent mistake by the actor is so remoti 
that the Court must adjudge him guilty of wilful perjury unless his testiraoai 
is accepted as true, and Courts strenuously endeavour to avoid the imputatioi 
of perjury to app irently credible witnesses. On the other hand, the act. 
is often a witness who is attempting by his own testimony to exonerate hiis- 
self from a charge of negligence, and this makes a biased witness, wh:a 
memory may not be entirely trustworthy, although such bias would rx: 
alone justify a finding that he has corruptly testified to a falsehood. Mocie 
on the Weight and Value of Evidence, Vol. II, 1908, S. 705, p- 761. 

A railway passenger “ ought to know whether he had his arm outside 
of the window or not, ’ when it was struck by a passing car. 179 Pa. St. iS. 
39 Atl- Rep* 207. In an action against a physician for malpractice, there to 
some expert opinion evidence, ” but above all, in this case," said the Coufi 
Instructing the take the testimony of the witnesses who were actes 

in It —the plaintiff and the defendant. 9J Me. 345, 45 Atl. Rep 299, t 
the actor is a credible person and has the surrounding probability on his side, 

jus testimony should outweigh that of any number of witnesses who telli 
uf probable story of events not observed under conditions specially favow- 
able. New York bun of July 10,1906. 


AUWUiiUOllS 

(i) Pankin of 206, Canal Street, accompanied by his wfe 

Rebecca, ^d hi& grown up son Isidore, started for a wedding in Brooklyn oc 
Sunday afternoon. By taking a flymg leap the father suceeded in boardhi 
a Hamburg-avenue car at the Williamsburg Bridge, pulling his wife w 
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after: the son was left behind, and his way was haired by a railroad 

anyway. Isidore.” shouted Pankin Senior, who had a luxuriant 

u A i-n i-hoTo whiskers." Policeman Scannel of the Bridge 
“ Put your head m started an altercation between the 

squad is Junior alleges the Policeman pulled his father off t e 

t^o men, and Pan Policeman then got into a wrangle, and 

f M ‘’^was^Sgedt^the Delancey Street station-house and charge^ 

Isidore was uraggea , prisoner was arraigned m the bssex wiaiK t 

disorderly conduct. When tha prisoner pall Ppkins 

PoHce Court three ® J j the charge absolutely, and said that the 

whiskers. The Policema • young man’s way to the 

trouble arose through his f while he did not think the witnesses had 

car. Magistrate Whale said that wnue ne excitement, 

perjured themselves, he heheved the.r^j pr^^ touched Pankiii, but he did not 

by a particular dacoit he 7^9^^ -c at night during dacoity 

M«s “rsS ancf pL'ple are ter«>riaed is lene^ll, of little value. 
1927C,820 : 28a.L.J. 874. „ 

Of Biased or Interested Witness 

- 1 .-. rimim^tatices which create bias in the 
Among commoner sorts of ci g^j^g intimate relationship 

minds of witnesses marriage or illicit intercourse, or some 

to one of the parties by blood or ma„mge or^^^ ^ involved on 

such relationship to a litigation or who is otherwise prejudiced 

one or the otter side of the Jitig ^ employment, present or 

for or against one of the part relevent. The present or past litiga- 

past, by cne of the partes, ^ opponent is, or was interested, is 

tion with the opponent or in wmen . ^^j^gt^orthiuess of the witness. 

another circumstance which ane gravest emergencies allowing 

Wigmere. S. 949- ^ore o^less by their religious, political or social 

themselves to oe influenced, , profession, perhaps even of ckb or 

standing, by considerations of intention of departing by a hairs 

society, and that re many detaih they wish netifaer to 

breadth from the truth; there otherwise than the actual happen- 

see nor to hear, or they see a ^-rurally be for the prosecution becomes 
ing, so that a who wouW naru^^ Investigation, 

one for the defence, at^d w probability of innocent mistake 

p.91. It frequently happe th adjudge him guilty rf 

by the actor remote ^ ^jj^Cpyirg strenuously 

wilful perjury ms - ^ perjury to apparently credible witnesses. 

endeavour to avoid the iBPuMKucmn rwitni who fe attemptinj hv 

On the other hand the actra^^ ^ ebatje of neghgenca, and 

his o-wr^testi ”bia»d™witness, whose memory may not be entirely tru^t- 
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worthy although such bias would not alone justify a 
corruptly testified to a falsehood. See Moore on the 

of Evidence. Vol. II; (1908), S- 705, p. 761. When . __ 

testimony of witnesses nearly connected with the parties, and thete"^ 
nothing very peculiar tending to destory their credit when they depKe 
to mere facts, their testimony is to be believed; when they depose f 
matter of opinion, it is to be received with suspicion. Moore k 
F acts, pp. 1224—1254- Even where witnesses are upright and hona^ 
their belief is apt to the more or less warped by their partiality or ptj! 
judiceforor against the parties. "It is easy to reason ourselves into; 
belief of the existence ot that which we desire to be true, whereas 
the facts testified to, and from which the witness deduces his conclusions 
might produce a very diff^'rcnt impression on the minds of others.” 6G; 
324—341 Our opinions are much more frequently founded on prejudice 
or biased by our feelings, than we are aware of. 1 Paige (N. Y.) 

All men are extremely liable to be biased in their opinions by thet 
interest and their inclinations. 21 Fed. Cas. No. 12, 374 (at p. 532), h 
forming opinions the mind is insensibly biased by its passions and prj. 
judices, its interests and its associations. 18 Fed. Cas. No. 10,189 (at p l^i 
“I am very sorry to say that even respectable witnesses are apt to tom 
a strong bias,” and Lord Campbell, in the Tracy Peerage case. lOCl.&F. 
154 (177). Exaggeration is the most common vice of biased witnesses, 
L. R. 1 P. & D. 483, 492 " They make mountains of molehills,” saidLoni 
StoweU. 1 Hag. Cons. 35, 59, 4^ Eng Ecc 310, 326. “ Although thei 

may be honest in their purpose,” said another Judge, " they cannot, whji 
human nature remains unchanged, overcome the tendency to distort, migniti 
or minimize the incidents which they relate as their interest pensuades.” 

Me. 72,66 Atl. Rep. 215, 227. 

" Whether a witness may be discredited by a course of examination 
showing motives, interest, or conduct adverse to the side against which 
he is called,_ is a question on which the authorities are in soiae conflict. 
The prevailing opinion however is that he may. It is not only that 
questions might be asked tending to impeach the partiality of the witness, 
but the answers may be contrad'cted by other testimony; and it is impossible 
to dispute that the partiality of the witness is an important elemeni 
in the value of his testimony. Disguise the fact as one may,—nay, lei 
an honest _ witne^ even struggle against the effect, constituted as the 
mind is with a liability to have all its perceptions influenced by thi 
medium through which they pass,—it is not possible to deny that motive 
or interest might, however imperceptible to himself, often give a veiy 
important colouring to the facts, even in the mind of the witness, to 
say nothing of their grosser influences against the cause of veracity." 
See Rahmatullah, p. 73. 

" No ^uht," observes Mr. Taylor "it is an object of great importance 
to confine the attention of the jury as much as possible to the specific 
issues; but rt seems highly essential to the discovery of truth, that those 
who are to determine the respective value of conflicting testimony, should 
be enabled to discriminate between the interested and disinterested witnesses, 
and no test or interest can be more sure than that which is afforded 
by the conduct of the wipess hiniself. The argument that the witness 
cannot come prepared to defence himself against particular charges without 
notice, may be a very good reason why evidence that he has been guilty 
pf a specific enme, unconnected with the cause or patties, should nof 


finding that he hi 
Weight and V4 

you examino il. 
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1 ^ adduced, because, even were such a fact proved, it would raise in 
the absence of interest, only a very faint presumption that he had been 
guilty of perjury; but this argument should not be allowed to extend 
to e case where the charge, if true, would show that the witness either 
had a motive to swear falsely, or was not very scrupulous in the selection 
of means to attain his end. A charge, too, of this nature would almost 
of necessity apply to some act of recent date, and such as might be 
easily explained or rebutted by the witness, if it were made without 
toandation* Moreover, this inquiry would seem, at the present day, to 
he all the more necessary, as witnesses are no longer incompetent to 
testify on the ground of interest or crime.” Taylor on Evidence 
Vol* n, P" 1250. 

‘‘If you see that the witness is biased, you must employ some artifice. 
Direct questions will not suffice. You must approach him with caution', 
and indirectly. Begin by giving him credit for good intentions. Do 
not appear to mistrust him. Flatter him even with the assurance that 
you believe he desires to tell the whole truth. It is a great point to 
have him pleased with himself, for your purpose is, not only to unveil 
him to others, but to strip from his own eyes the veil of self-deception 
so that his vanity will not be enlisted agamst you. Remind him, by 
your first question, that he is a party to the cause, and has the strong¬ 
est interest in the result. Follow it with the assurance of your own 
confidence, that, in spite of this bias, he desires to teU the whole truth ; 
but, although he was no intent to deceive; the truth is not as he has 
stated: blinded by his feelings or his interests, he has seen the truth only 
partially, or distorted, or falsely coloured. Your duty is either to elicit 
the very truth as it was or to show that, being thus self-deceived, 
his testimony is not to be relied upon- How may you best do this ? 
Remember the position of the witness. He has impressions upon his mind 
which he belieyes to be trus. He, therefore, unhesitatingly swears to them 
as facts. It is obvious that direct questioning will fail to eflfect this, 
for to a mere repetition of the question as to what be saw or heard, the 
same answer as before will be given. Again he tells you what was his 

impression of the fact, and it is all that he can tell you ; it is all in truth 

which any of us can tell, ior with every man, knowledge is only of the 
impressions of his own mind, and not of the very fact itself, which may 

present itself to many minds in many different aspects. The only means 

of shaking such testimony is to show it to be inconsistent with other 
factS) or with those strong probabilities arising out of the usual order of 
things, the ready perception of which constitutes what is called common 
sence* It is in eliciting this inconsistency either with the rest of the 
story, or with the common-sense of mankind, of which a jury is generally 
a i^tty fair representative, that the skill and ingenuity, aided by the ex¬ 
perience, of an advocate is demanded.” 

“There is no difference in this respect in the cross-examination of 
a party, and that of any other interested witness. In both instances 
the process will be the same; to approach him by indirect and not by 
direct questions, and to employ all your efforts to elicit contradictions 
and inconsistencies between the facts positively asserted by the witness 
and other undoubted facts, or between his testimony and probability and 
comnion.sense; from which you may argue that no reliance can be placed 
upon the evidence, not because the witness has been guilty of perjury, 
ojtends to ‘ deceive, but becfti|se he has fallen into error. This is an 
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argument which rarely fails to convince, because it is in accordant 
experience, and IS infinitely mere effective than one which 
mistake or mu-statement to deliberate perjury." See Cox’s Advocate! ' 

o u ■ P®‘®ction of Partiality. Witnesses “too willinj? ami •, 

2 Heisk <Tenn) 7i answering without waiting to her the question. 92 A 
L 530, eagerly striving to give their testimoney in dl,r ' 

Ob ecttons and rulings. 3 Redf. (N. Y.) m and showing an 4linati !;’ 
volunteer and inject statement favourable to the party for whom 

command much respect 140 Fe? ® 
^ J.. “These witnesses do not imn/I i ! 
favourably. They testify too readily and too much,’’ said Judge IDayton"^ ( 
the American Court " Where a witness has a direct personal inS?S ' 

; ■ i.- 257 pp Bradford, J. The testimony of an interesti 

ITn’? ^^vour, IS always looked upon with distrust and susnictr 

especially if It is opposed by disinterested testimony. 65 Wis. 323,27 N ?; 

dpffrep'nj:balanced in all other respects, a si jht 
on F?rtc to turn the scal^ Moi 

wifTiPTO F’^ P* ^239. But perjury is not to be imputed toi 

disclnsp'rl • i-’ 1 “lay draw inferences from facts 

admissibli^ff if unwilling witness, which would scarcely be 

feesses wl\^f ^ 10 ^’Y. 482 per Willard. 

temnStfon 7n f mtt'n.st at itake are under stroni 

S. 19 U .s° Sup^ Ct^ promote their interest. 173 U 

inter »'* r"'. even that tf 4 

Interest makes some people blind-— Beaumont' 

ethics°u Witnesses. It is contrary to professional 

Smwif« ^ without first eutirel, 

36 AH °^A further connection with the case- 68 Conn. 2)1, 

facts be. i« attorney in the cause should never testify when the 

K. 432 1(12 proved by other witnesses. 82 A. R 

favntiT nf n’ ®'*P®rience teaches us that we may be biased in 

institutinn church, in a club, or in a business 

of a friend of a ^ . The influence of the interest 

as oxicinal «,»U ■which the witness is a member is almost as stronj 

more insidious because we are not si 
18 Fed. Ca^ No inasmuch as it bears the semblance of a virtue, 

the testimony of Cure^). No discredit can legally attach to 

ingto his oSm nationSS^'^llR w r 'V*''®"/? ^ property belong- 

a witness and fba relationship between 

experience teapb^fnrT ^bom he testifies, is an influence, 'which, common 
ofwitnesses 176 n’ ^ca ^°pS‘o'isly or uncon-ciously the testimony 

teSntmivheshnLfb^^ ?• %P-148. When an employee is 

14 So, Rei. 409 ^ A ^aiployer is iuterested in the prosecution- 

is of course open to the critlSin^thsJ^Jb PL® 

as they possiblv could in StnSf,- would naturally testify, as far 

(68 n\^ 437r«3) tt JTLtter f 

injurie, aniin* „..U4.nce. 
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i grtain duties, to the omission of which the accident is attributed, 
?e!dom admit that there was any negligence on their part, but generally 
testify tbat everything was done by them that ought to have been done. 
8 Daly (N. Y.) 231, per Daly C. J. No man is an absolutely disinterested 
witnei where his testimony relates to the question of the performance or non- 
■noriormance of a duty which he owned on account of the position which he 
occupied. 189 U. S. 354, 361, 23 U- S Sup. Ct Rep. 585. In collision cases 
"between vessels, the pilot or other individual upon whom resteti^ the 
wimary responsibility for careful navigation is a biased witness when test.fying 
in justiheation of his own conduct*" 29 Ch-Div 366, 402. One may have 
a strong bias in his mind from what he conceives to be the justice of the 
case. 1 Hag. Ecc* 3^, 406. It is lamentable fact that the disposition to 
help'the s’de calling the witness is (unconsciously perhaps) shown by many. 
20 Neb 529, 31N. W. Rep- 1, 3. Discovery that a witness has a peeuwury 
interest in the suit, which he attempted to conceal while testifying, is 
extremely prejudicial to his credit. 2 Rich- L- S- Car- 184. In a New 
Jersey case, " no weight was given to the testimony of a witness who 
narrated a somewhat doubtful story, and was the real complainant in the 
suit, but did not disclose that fact until it was wrung from him at the tail- 
end of his cross-examination.” 61 N. L. Eq. 480, 48 Atl Repl* 329. Lord 
Campbell said, that " hardly any weight is to be given to the evidence of 
what ore called specific witnesses : they come with a bias on their minds 
to support the cause in which they are embarked. !04 Wis. 307,80 N. W. 
Rep. 644,653. Taylor in his " Law of Evidence" says: " Exp^t witnesses 
become so warped in their judgment by regarding the subject in one point 
of view, that, even when conscientiously disposejJ, they are incapable of 
expressing a candid opinion.” Wellman, p. 72* “With all men,in all 
employments," said Judge Hammond, benevolence and sympathy with 
those who seek a mere opiwion upon subjects of expert knowledge dominate 
the judgment that is given. It is a human tendency, and is the weakness 
of all expert testimony." 80 Fed. Rep. 85. Experts on both sides of a cauK 
become too often eager attorneys before the trial is ended and before their 
testimony is given. 71 Mich* 158,30 N. W- Rep. ?8,34. 

*'Considerable experience has taught men, said Surrogate Calvin of 
New York, "that the testimony is to be given, and whose testimony m 
his favour is assured beforehand, is likely to be considerably innuenced 
by the fact that the experts have been employed as such by the party 
calling them, and that, while on the stand, they are paid to have a 
theory, which they are zealous to maintain; and, as a general rule, they 
fall short of that impartiality which characterizes ordmary witness in 
Court; and this observation has led me to scrutinize 
the testimony given under such ciicumstances, and, for this,^^l have the 
warrant of one of the most accomplished Jurists of this, country. 5 Redft. 
(N* Y.) 47 (at p. 61). Ordinarily a woman testifying on behalf of her husband 
is put in the category of biased witnesses, whose testimony must be received 
with some allowance when it is opposed to probabilities or disinterested 
direct testimony. Moore on the Weight and Value of Evidence, Vol. II, 
1908 S.925. A woman testifying for the contest of a will spoke of a 
lamp chimney which broke while the testator was intoxicated in his 
store. To emphasize the breaking of the chimney, and impre^, if possible, 
the danger of the ^uation created thereby, she swore that it broke into 
‘a thousand pieces." Animadverting .on this bit of hyperbole the Court 
ejdd • “Cpb«po“ experience teaches us that it would be a most unusual— 
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indeed almost miraculous—thing for a i 

info a thousand pieces. As we read the testimoS? 
conclude that the witness did not meant h^r ci- t.^^’ ’^^oluntarf 
literally; and yet the expression to be > 

2€al m behalf of the contestants^ case which must ftruth an] 

the wrtness.” (N. I 1893) 27 Ad. 6=7® Tp' OT ' »= «2 

c g^‘5!.'^956^Mr7l'^ 

on the evidence of'interested witnesses whrs«' ^°^''iotioii bas»^ 

m the First Information Report areirw^.f T”°t meS 
cTl fit'"' tnlfSle 

witness ’who 'was nSra” diough°no7rMi7if'' 

disWieve them if the point can only be estab?ishTd^*^fv^1-t,^® 

tLJ'fh' place in a^ shnn 

that the shopkeeper and his family memL« is scarcely lU 

their own customers. Their inclinLi^!,!”° afiaml 

SjiS? 7h‘7isfl JJ?pelSle¥„f S 

evidence on both sides is inteLted L’f *-^ “ 
circumstances. 1933 L 

complainant contested election '.n.l /.« i • ^ . . Where accused and 

Petition, it is not safe to rely upon ® failed election 

Cr. L J US. It is for the Turv ?n ,1 1942 0. 6o4 

the evidence of interested orViJserf i^ecide whetter they would accent 

202-40 Cr. L. J. 93. It can be act^? ,1 ”°^.^^'=essa^lly false 1938 S, 
evidence. 1938 P W. N-681 The fact corroborated by other 

me^ures against the rowdies and freflv « .fitnesses used defensive 

n *7'’, <^0 not make rho evidence about the death 

Cr. L. J. 813. interested. 1942 M. 446 = S 


- 

h7dir%F““‘™”“'“ Soniftew'" Mamipcd by tbs deto 
■wMch he did m this style. ^oionel Netherland for cross-eiaminatim 

owur^' A."'i?tT^rite-f„b'^-P0twe,ite scheeie Cyaar 

The »»»seie*ed the Witness «, stand ..ae, „ah.J.27. 



CHAPTER 78 
Of Child Witocss 

Cnmr^etenry and Credit of Child Witness 

Section U8, Evidenco Act ptovidet ^ 
to testify, nnless the Court t™®'J , Ling rationil answer s to those 

SirJ the 9“f 7* o' 

cnesrions by tender yeaB, ert^^ 

or any other cause of th „ a rhild When a child is a 

There is no more danprous^^ne| than ^ ^ 

witness, it be natural to ^®ceive it v a n . 

cT ld may be very quick to ooio^'vo “tS” ““ “M^eive i„p„(ectljr other 
tat from want ot knowledge or f " Jk' one thing ter another and 

togs it sees ot heats 'fi ds ?„dta hose which it beaid may 
L ksarinfi may misunderstand words, ana ^ 

“bs&S of a " imagbt n '«li ihat it has tor 

should borrow somewhat fro beyond their just measure- But 

other people say and so amplify facts beyo 

m I naturally artless, and.means to speak^tn .^^ biased, intluenced or 
to be forgotten, that child is .l. ^jornises or threats of _design- 

mtimidated by the false representations, or Pr • ^ its story 

“pS But hestitation. 

:ly S be the effect of its doubt ^nt j, b„t „a, merely and 

rf' toonto'«°fe WtaevVanyone 

Le in its consequences to agato bis 

St," S-SS.-- a 

” ..1.1.»-I, 

course, we cannot 

worthy of credit; “'''f^,!^Vuahties and intellectual culture- But still 
to make up a man, his natural dual „ 

certain broad rules may be laid down of 

“ In one sense the best w^nesses a ® ^ considerations of religion 

ace. Love and barred, ambition an y^ unknown to them, it i 

to rank, ^ SSved SSto, uto<>“.“''Id lf”to S > 

SS'lead them to form ertoneous *?'’to°de'arly what is found befoie it. 

kTn m^ that reflects by certain coiiesponding 

nivantage8,accomptoeito^et,j^ 

SSs The greatest is th^ f “““ Cds as we do, but these word 
^ey tfff w'ffierept ^ 

® ’ 5I'l 
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are quite different in the child’s brain from in ours—-still more sn wt, 
are in question. Facts to us perfectly indifferent delight or 
child and what for us is magnificent or touching does not affect t ' 
kast. We are ignorant of the impression produced on the 
There is yet another difficulty; the horizon of the child beinc 
narrower than ours, a large number of our perceptions are outside 
w'thin which alone the child can perceive. We know within rurr^;,, r ' 
the extent of this frame ; we shoo Id not ‘or instance, question a chilH 
how a complicated piece of roguery was committed or how *' 

relatioiis have developed ; we know it is ignorant of such thincs. ?,Tl 
many directions we do not know the exact point where its 
observation commences or stops. At times we cannot explain how it if- 
not undp-,fand something or other, while at other times we are astonisW 

matters thought to be wellbeyoidit- 
mtelligence. We arc as a rule too distrustful of the capacity of TShi? 
We have rarely found too much expected of it, while we hav. 
discovered that it knew and noted much more than any one imagined Tn» 
same experience occurs to us in daily life. How many times do not peock 
spea^k in its presence of tmngs a child is not supposed to understand 
to discover later on that it has not only understood very well but ha^ 
combined the mforraation with other things heard before or after- Aja-r 
It must not be forgotten that a child is peculiarly exposed to exW 

is^tn^^a^nn J designed or accidental. Any one, knowing that a child 

IS to appear as a witness m a Court of justice, if he .s interested in in 
statements and has the chance of influencing it himself, will almost certainly 

S k V. r- principles places 5 

inif. , grown-up peop'e ; mi it a giown-up person bnnKs 

influence to bear on it, es-pecially some time after the occurrence, the child 

k nlf • V to believe- This result 

il» certainty if the man proceeds slowly and by degrees leadinJ 

the child to the desired goal by repeated simple questions, as ‘ It is not so 
It was not so wa. it not thus?’ “The ic.ult is the same, when the 

much talked important event happens; it is naturaUy 

others^ hnv? c‘ ' ^'^®“^^^°[*''yp0thesesare started ; there is grossip of what 

certain circumstances have seen, if a child, 
Th^ev be^cnnl/f something of the occurrence, hears these conversations, 
it S 1 ? ^ ^ ^ engraved on its young mind, and ultimately it believes 

always have related.” “One must therefore be 

iways careful in questioning children, but their statements it iudiciallv 

obtained, generally supply material of great value.” 

sary to ^di^hgmsh^°s«*^+succeeding age, it becomes neces- 
the youth from the sirl differentiates in external appearance 

perception” “An intphiulnt-^i d^iffercntiated in their methods of 

The world beings to takf> the best observer to be found, 

inte Je; whae”t“cM i'„‘“hS Srir') 

overflowing and generous heart l/vc if cannot satisfy hh 

strange; all his senses are on the st e?ch r 
possible. No one notices a charL in th. h- 

birds nest, no one observes anything out of ri"’’ discovers the 

but nothing, of that sort- escaSs tL l! ^ 
above the -monotonous level of daily life 

fo. exerdsl,^ his wi.„ \.rLTtS 
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attention of his elders, to 'vhom he communicates his discOTeries. 

spirit of the youth not having as yet been led astray by the 
-iVcessities of life, its storms and battles, its factions and quarrels, he can 
f gjy'abandon himself to everything which appears out of the way ; his 
'ie has not yet been disturbed by education, though he often observes more 
-'.sarly and accurately than any adult. Besides, he has already got some 
; lying IS distasteful to him because he thinks it mean; he is 
^“"atranger to the sentiment of self-respect and he never loses an oppor- 
^aity of being right in what he affirms. Thus he is, as a rule, but little 
'nSuenced by the suggestions of others, and he describes objects and 
■^currences as be has really seen them. We say again that an intelligent boy 
.5, as a rule, the best witness in the world. 

It is a different affair with a young girl of the same age. Her 
r.aniral qualities and her education prevent her acquiring the necessary 
knowledge and the breadth of vievj which the boy soon achieves, and 
raese are conditions absolutely indispensable for accurate observation. The 
jir! remains longer in the narrow family circle, at her mother’s apron 
strings, while the boy is off with his playmates, picking up in the helds 
ar.d the woods all sorts of knowledge of the ordmary aspect of common 
tiings, which is the best training for discovering, distinguishing and obser¬ 
ving anything extiaordinary or out of the way when it turns up. With 
ms father and his playmates the boy learns to know the great sum of 
practital things of which life is composed, and which one must know 
oefore being able to talk about them The girl has no training of this 
sort: she goes out less, she has little to do with workmen, artisans, or 
Tradesmen, who are in many ways the schoolmasters of the boy anxious 
•c learn: she sees nothing of human life, and when anything extraorffi- 
r.ary happens she is incapable, one might almost suggest, of seizing it, 
with her senses, that is to say, of observing accurately. If besides there 
Oe danger, noise, fear, all of which attract the boy and serve to excite 
ais curiosity, she gets out of the way in alarm, and either sees nothing 
or sees it indistinctly from a distance- A young girl may in certain 
circumstances be even a dangerous witness, when she is interested in 
:he matter or is herself perchance the centre. In such a case strong 
asaggerations anJ even pure inventions are to be feared. Natural gifts, 
itaagaination, dreaming, romantic exaltation, such are the natural degrees 
oy which the girl too young yet to have any interesting experiences of 
aer own, arrives at last at ‘Byronism- Now Byronism is a sort of ennui 
or weariness of life, always urging one to seek for change and what 
aappier variety could there be than a criminal matter in which the 
httle lady finds herself mixed up ? It is interesting enough in itself to 
appear in the witness-box, to make a deposition and to intervene in the 
destiny or another, but bow much more noteworthy is it when an impor- 
‘ant matter is in question, when the attention of every one is turned upon 
:he witness, when all the world is breathless to learn wnat she has been 
asked, what she has replied, and how the case is going to turn. Thus 
an insignificant theft is easily magnified into robbery with violence ; the 
witness, out of a miserable swindler manufactures a pale and interesting 
young man i a coarse word becomes a blow , an insignificant event deve¬ 
lops into a romantic abduction; stupid chaff turns up a great conspiracy. 
A young girl is also a very dangerous witness at, and often previous 
to the period of her first menstruation or, as it is caEed in India, 
'attaining her age.' Many women remains similarly influenced throughout 
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their whole life, before and during each period of menstruation. Cli 
IS frequently a factor in cau^sing this aberration. In short, too*great 
cjinnot be observed in interrogating a young girl, to whatever cte ' 
society she belongs. But, to be just, we must recognize on the rth** 
hand that no one notices and knows certain things more cleverlv A 
a young_ girl. If her agitation docs not carry her away, she canfuS 
information more valuable than any grown-up person. The reason ■ 
the same as we have given for her exaggerations and inventions, h! 
school, her life, her daily tasks, do not aflford sufficient nourishment fm 
her imagination and her dreams: the sexual instinct beings to awaken 
she searches around her, almost unconsciously, for incidents toucbins 
however remotely, this sphere. No one discovers more rapidly than a 
sprightly young - girl approaching maturity the little carryings^jn and 
intrigues of her neighbours; the delicacy of her sensibility enables her to 
seize the least shade of sympathy which the pair she is observing have 
for each other; and long before they have found it out themselves she 
knows what their true feelings are for each other. She notes accurate)! 
the birth of the intimacy; she knows when they spoke for the first tima 
And she anticipates long before what the result will be, reconciliation k 
reptur©; in short, she knows everything earlier and better than anyone 
else in her circle. Connected with this is the trick young girls have i 
spying on certain people. An interesting beauty or a young maiij 
acquaintance have no more vigilant watcher of all their goings-on tlan 
their neighbour a little girl of twelve to fourteen. No one knows betta 
than sbe> they are, what they do, what company they keep, when they 
go out, and how they dress* She even notes the moral traits of those 
commg under her supervision—their joy. their grief, their disappointments 
their hopes, and all their experiences. If one desires information on suci 
subjects, the best witness are school girls—always supposing that thej 
Me wimng to tell the truth. See Criminal Investigation by Dr- Han. 
Gross, pp. 93—95. 


It IS very difficult for a grown man to put himself in the place of a duld, 
to see the world again with childish eyes, and to think with a child’s btam, 
it IS a gross error to believe that children are always innocently ignorant: then 
stock of knowledge IS often startling, and how it is obtained is a puzzle* Never 
mk down to a chim, for to do so is not only an impertinence but a blunder, 
lie single aim straightforward, and you will usually receive the same tieat* 
ment tom them : not always, of course, for children can lie with astonisli- 
mg glibness and artistry. In kind a child is no more diflFerent from a disb 
than js ^ untutored savage from the cultured child 
of civilization; the difference is in experience and attainments* In 
many cases w;here an adult cannot make an unbiased obseivatwn, 

domineering expectations, children will be 
quite disinterested and merely cunous. On the other hand when questioned 
they are mor e-open to the influence of suggestion. Also, some children arc 
active imaginations, which mislead them into embroidexing 
5 disastrous results . Quite like adults, they ate 

SLlf evidently knowledge is expected, with the 

Nl??ralTv frequently give rise to mislLding answers, 

bamri^il ■a'nA expemnce to enable them to distinguish between 

especially as so much of their play is 
Saa pf m f *5®® Ctime and Its Detection by W. T- Shpre, Ei 
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One further remark must be made on a child’s evidence. However 
humiliating to human nature, however appalling the fact may be, true it,is, 
and it must not be lost sight of, that a child even of tender years, is capable, 
not only of committing perjury but the crime, than which there is none 
greater, murder, as in the instance related by Sir Michael Foster, of a boy of 
ten years of age convicted at Bury Assizes in 1748 of the murder of a girl 
about five years old.” Ram on Facts, 154-155, Foster, 70. 

Children are not expected to remember the dates of events. Mopre on 
Weight and Value of Evidence, Vol- II, 1907, S- 895. 

Mr. Train says “ Children are proverbially obsemnt, and make re¬ 
markable witnesses habitually noticing details which inevitably escape the 
attention of their elders” Train, The Prisoner at the Bar, p. 225. 


Commenting upon the testimony of a boy six years old the Court said; 
"There is of course some danger that a child of tender years may be influ¬ 
enced to tell what is not true. But the inability of such an in-experienced 
boy to keep up a consistent false story through the various questionings of a 
trial is a pretty safeguard against any great danger on that head. He is far 
more likely to answer wrongly from not fully understanding questions put to 
him, than Irom deliberate falsehood- His method of telling his story here 
was simple and childlike, and, so far as we can tell from a paper description 
(rf it, was candid and honest.” 44 Mick, 286,287 Per Campbell, )•» 6 N. W- 
Rep. 669l^dt p- 670. 


The following decisions will indicate a young child. Any mist^es or 
discrepancies in their statements are ascribed to innocence and failure to 
understand and undue weight is given to what is merely a well taught lesson. 
Children have good memories and no conscience. They are easily taught 
stories and live in a world of make brieve, so that they often ac^aliy beheye 
what thev are taught to relate. 19^ C. 390:1221- 
33 C. W. N. 664,1930 0. 406,1932 L- 667 : 3l Cr. L J. 606. When the Cwrt 
is of opinion that the child upon whom an offence under 8. 376,1, P. C;, s 
committed is unable to give relevant 

judgment, it should not examine the child at all. 32 Cx. L. J. 63: ^30 L. 337. 
1271. C. 862 • 31 P. L. R. 612, 38 A. 49- Before a child of tender -years is 
actually examined in a case the Judge should test his capacity to understand 
and to give rational answers and to understand the difference between truth 
and falsehood* 11 C. W. N. 5', 33 A. 49* 


If the child can give a rational account of what he has seen or hraiH'' 
done on a particular occasion, he is a competent witness* 11 A* 183, 23 A. 90, 
19M S. 129; 31 Cr L. T-114* The mere fact that a Judge omits to put on the 
record preliminary questions to a child to test his capacity to give evidence^ 
will nnr tender the evidence inadmissible, if the Judge as a matter of fact is 
satisfied about the capacity to give the evidence* 1923 P* 91:661. C 73 : 23' 
Cr. L J 233 : 4l C. 406. The evidence of a child of tender years without 
anlem'n affirmation is admissible in evidence, though it should be received 
wffh due ca7e and caution.. 38 M. SO. 38 A. 49.45 L C. 497:20 Bom. L* R. 
S • 19 Cr. L. J. 593,1932 L. 332,1923 P. 91,611. C. 705. It the child who was 
raniA i« unable to give relevant information by reason of tender years, the. 
S should not examme her ataU.32Cr.L.J. 63:19301.337: Ifagirl'af 
sir vafli-s kave ileasonable and comprehensible answers, she was a compeKzit' 
witn^, 19^ C. 723, and her evidence should be relied upom 1921 P.-109: 

Ct L 417* ^ likely for a child of Seven years to distinguish betwein 

‘whi(b be bhs heard and those which he has se^c when iiicoDsistmie 
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P Ml“'■ould not k atftchm 

the witness should not be prevInteHfrJ^® '^ 0 ”“PetencyttW 

a,sS5"H??firr^^ ills, t 

S':undo?!, tedit 

!»iat^. °l^'p-C.3,the^reS‘”eas'2^'io"" ” ."”a»“™ aiaa'braS 

Itself, how it stands the test of consistent i& the stotswul 

,'£^®i?’*“.>>e aiainin^*^,^ S“Xmarion^'I 13 * 

evidence inadmissible It his 

h. 13, Oaths Act. only applies to an arri’rl»nl i ^ been held in some cases that 
omiaion to administer an oath negligent and not deliberS 

dd has advisedly beenVamined 
I?!L “ attained sufficient mafnrS ?! 



16 B. 359, 451. C. 497 :19 Cr- L. J. 593’5 rLS ' Si h J', 

J^cient maturity to understand and ration aiT* ^ 

him and may, therefore be a rom,w answer the question put to 

andyet he mkynoJtve sXiS^^^^^^^^^^^ S JIS. Lviden?e M 

an tot^ ^ In such a case it would ob^on!i?i!° .“"‘J^^stand the obligation of 
oath to him. Hence, even deliberate omi«in^ madpsible to administertk 
not make tbe evidence of a ebS administer the oath would 

38 M. 550,1923 L. 332 : 25 Cr 16 B 359,38A. 49 , 

«9.5Bo«. L. Rep.551. ^^21 p. 109.45 I. C. 497,7 Cr. L j! 

mmds leaves Kttle^SS^Lya ^ Professo?^r°^i Pathological and notmil 

tational and irrational are modified bv a ®^^°ve, that memories both 
^neet a certain idea with a place ^ 

eoes not tend to correct this we man ir subsequent esperience 

the event ”and Wrmav na®-P belief that we have actuaUj 
5^™ “J®t/t«9»ently in the case J those result will 

TOOttjg children. See Sully, as qtioted p^iiIk habitually dream vividly, as 



wjl^anijdBptabkremSi is reported to hm 

»i5a caibd as a witness oeted divine, “ when 

undfErtaod anything ahowt oaths she did not 

^ ^"<»tion8, ft was suggested that tb« 
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case should be postponed till die could obtain the necessary instructions 
on the subject The Chief Baron suggested that probably the little girl 
would lose more in memory during the interval than she would gain in 
ethical science. Who that knows anything of children will not recognize the 
sound sense, as well as the grave humour of that observation 7 I do not 
know what the case before the Court was. But suppose there had been 
an act of house-breaking, and this child had heard or seen a man come in 
by the window. She had observed perhaps a patch on his eyebrow, or that 
be had one of his front teeth knocked out. Her impression on these points 
might be livelier than that of a grown-up person; her story simj let. But 
while you are talking to her about moral obligations, she becomes utterly 
confused. The black patch or the broken tooth loses all its distinctness. 
It might have been her own. or have belonged to that ugly thing called an 
obligation. That or any other spectre may have come through the window. 
So you have made a considerable sacnfic of the interests of justice in your 
real to test the child’s theory about moral obligation. But, if I ventured to 
speak my own professional language, I should say there was a heavier injury 
inflicted on the child herself. I should say that something more sacred than 
the child’s memory would suffer from such treatment. Its conscience would 
become more stupefied if it had never been cultivated, less simple and 
clear if it had, through these hard and premature ex eriments. A ch-ld is 
not taught by wise parents the meaning of kissing a book. It is taught not 
to lie ; it is told that God is true and hates lies- If you substitute one kind 
of teaching for the other, when it comes into a Court you do not obtain 
fresh protection for its veracity; you lose the protection that you had There 
is a poem of Mt. Wordsworth’s with the title, ‘ How Children may be 
Taught to Lie.' His experience showed him, that if you insist upon knowing 
the reason of a boy’s or girl’s likings or disliking, the reason will be 
produced ; it will be invented on the spot* I am afraid the Comts have 
found a still more effectual method of securing the same result. If, on the 
other hand, the child has already been taught to lie, if it comes primed with 
lies into the witness-box, your terrors will not frighten it. The expectation 
of the flogging which awaits it at home if it stumbles into any wrong confes¬ 
sions will be far more effectual than the appreheraion of any more distant 
punishment which may be in reserve for it if it does not speak all that it 
knows,” 

Commenting upon the testimony of a boy six years old the Court said ; 
“Thereis of course some danger that child of tender years maybe 
influenced to tell what is not true. But the inability of such an inexparienced*^ 
boy to keep up a consistent false story through the various questionings of a 
trial is a pretty safeguard against any great danger on that head. He is far 
more likely to answer wrongly from not fully understanding questions put 
to him, than from deliberate falsehood. His method of telling his stoty here 
was simple and childlike, and, so far as we can tell from a paper description 
of it, was candid and honest* 44 Mick 286. 

lUostrationl 

During the examination on the voir dire of a witness in order to test 
bis competency to give evidence, the following idea given by the witness as 
to the nature of an oath may be noted 

Q, “&plam to the-Court the nature of an oath.” A. ‘'SuK>ose 
I tell n Ue when I go to die there will be a heap of trouble for me, and before 
thntl would a^. have plenty of trouble here, for die Judgje would se^ 
the Sfeat* 



518 


cross-examination 


Q. “ Suppose you tell the truth, what then ?” A. “ Sudd 
the truth, then, the Judge would send your client into the State prisra" ^ 

“ The witness,” said the Judge blandly, “ is clearly qualified T .. i 
be sworn. See 29 M. L- J. 127. ' 

Value of Child’s Testimony in Divorce Cases. The intellifienn* 
truthfulness of a boy commanded confidence where “ he was subjected^^ 
thorough cross-examination, which in no particular detracted from 
of his testimony in chief,” R Co., 171 Pa. St, lOl, 106,32AtlpL to 
at p 670- In a Michigan divorce case the children of the parties 
called to testify to the adulterous conduct of their mother ” wiL!f^ 
by them at an age when they could scarcely be supposed awl ^ 
understand the significance of facts sworn to,” said Judfie TnM “ 
who tbousht it ■‘exceedingly u,«afe to gr“t a & 

on the_ testimony of such children, and was " not disposed to encoutajo 
a practice of such evil tendency as the calling them as witnesses aS' 

^ purpose, and at such an age.” 28 Minch. 344 
345. Where boys thirteen and twelve years old, respectively testifi-i 
for their mother m her suit for separation. Dr Laushington said-'l 
must bear in mind that these children are separated from the fatbr 
and under the control of the mother. I have to guard, therefore, a gain t. 
an almost unavoidable bias, and also against the liability to error incident 
to witnesses of so early an age.” I Spinks Ecc. & Adm-196, 204. 

CHAPTER 79 

Of Counsel or Attorney as Witness 

It is contrary to professional ethics for an attorney to become a 
witness for his client without first entirely withdrawing from any furtLr 
connection with the case. 36 Atl. Rep. 38. An attorney in the cause 
should never testify when the facts he is expected to disclose can be 

proved by other witnesses. 82 Ark. 432, 102 S. W. Rep. 690-693, Those 

gentlemen of the bar who habitually suflFer themselves to be used as 
wit ssses for their clients soon become marked both by their associates 

ana the Courts, and forfeit in character more than will ever be com- 

607^609 by success in such clients’ controversies. 1 Sandf. 

desirable, for the harmony of the profession, the in- 
bench, and the public confidence in the administration 
should not be a witness except in extreme 
clll L are impossible; and then, as it 

in g-i a attorney should withdraw from professional participation 

mnef bench is conneerned, it is a duty of the 

TOoinVi^fV to be called upon as we sometimes have been, to 

S, iA a member of the bar.” 2 La. Ann. 923. It is a 

thi attorney to cross-examine witnesses, address 

•iPl evidence himself to cpntradict the witness. 8 Pa. St. 

thpnnnnc^l'^^^ * ^0 ^‘^'"tssions made to him by 

both r^«t+gf ^ regarded with extreme suspicion and distrust by 

both Courts and juries. 1 Sandf (N- Y.) 608,609. 

rrf i-Jifl Xilt. advocate is very likely to influence the statement 

tht> nn<» Wa ^1“ '^ticonscipusly to merge the character of 

a ^Itl App.263, 265. Where counsel 

th^ to his opinion' of the testamentary capacity of 

roe testator, the Court said his testimony “must be discounted by the' 
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UPON ANSWERS TO COURT QUESTIONS 

unconscious influence of a desire for victory, which naturally shades the 
opinions ot any witness who is at the sane tine counsel in the cause-" 
49 Atl. RsP’ ^ hamster should not accept a retainer in a case 

in which he has reiuon to believe he will be a witness, and if being 
engaged in a case, it becomes apparent^that he is a witness on a material 
question of tact, he ought not to continue to appear as counsel if he 
can retire without ]eopard.s:ng his client's interests. Nor should counsel 
accept a brief before an appellate tribunal when he has been witness in the 
Court below,” See Rules of General Conduct of Bar. 

Under S- lid of the Evidence Act counsel though enaged in a case are 
competent to testify whether the facts in respect of which they gave their 
evidence occurred before or after their retainers. At the same time, as a 
general practice it is undesirable when the matters to which the counsel depose 
IS other than formal, that they should testify either for or against the party 
whose case they are conducting. If counsel knows or has reason to 
believe that he will be an important witness in a case, he ougnt not to 
accept retainer therein. 40 C. 898. See 29 I. C-135 :17 M L T, 382 ; See 
4 Dowl & L. 393. 

An American Judge once said “ He was his client’s chief witness 
and his testimony is saturated with the bais, prejudice, and ceal in his 
client’s behalf justifiable in counsel, but unworthy in a witness." 20 (N. Y.i 
Supp. 82. Thefolloming decisions of our High Courts will be found useful;— 
Though a person may bi both advocate and witness in the same 
suit, but such a course is most strongly disapproved 40 C. 898, 29 I. C. 
Iji It is improper for a counsel to apper in a case in which he may have 
to give evidence or in which he may be personally interested. 1925 S. 
99 : 25 Cr. L. J. 571,1930 L. 361,1933 R. 34,1927 P. 61: lUl I C 289, 40 C. 
89^'. Calling a pleader for the accused as prosecution witness in the 
middle of a case is reprehensible. Trial is vitiated whether accused is pre¬ 
judiced or not. 1925 M. 1153 ; 511. C. 65 : 27 Cr. L. ]• 33. No self-respecting 
counsel would like to conduct a case for the defence after having been 
called as a witness for the prosecution. 1925 M. 1153 :911. C. 65. A pleader 
merely called to give evidence as to what bad occured in a previous suit 
in which he was engaged as a pleader, cannot be allowed special fees. 46 
B. 89. If accused’s counsel is to be produced as witness he should not be 
excluded from the Court room, but should be allowed to conduct and 
plead. 44 M. 916. A counsel may make a statement, robed, from the Bar. 
without being sworn on any matter within his knowledge in connectio.i 
with a case. But, if he does not avail himself of this privilege, he can give 
evidence from the witness-box unrobed and on oath. Taylor, S-1381. 192d 
M 690,3 C. W. N. 694. But see 27 C. 428. 

CHAPTER 80 

Of Court Witness or Upon Answers to Court Questions. 

In civil cases and criminal trials, the Judge has the power to summon 
Court witnesses and examine them as such. See S. 540, Cr. P. C, O. XVIfl, 
r. 17, C. P. C. The question arises, whether parties have a right to 
cross-examine such witnesses It has been held in a number of decisior^ 
that right to cross-examine exists- But there is no right of cross-exami¬ 
nation upon answers in reply to questions by Court- See S. 165, Ev. Act. 
The following decisions may be noted 

Both sides have a right to cross-examine a witness freely- Questions 
suggested to Magistrate and put by him is no cross-examination'* 24 C.' 
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5 C. 614, 47 A. 147. 1931 B 413. Crnsi-examination of Court witn 

not be restricted to the toints on which he has been 
Court. 35 C 243. A defence witness was giireJ up bv 
Court examined him as Court witness. The accused hasa 
examine him, 29 C, 387, but not without leave of Court !1 B H 
Court should inform the parties of the names of witnesses 
that they may prepare the cross-examination. 10 L. 790 • 1929 

CHAPTERS! ‘ 

Of Deaf and Dumb Witnesses 

S. 119, Evidence Act provides that: “ A witness whn « . i. 
speak may give his evidence in any other manner in which h 
It inteUigible, as by writing or by signs; but such writing mSt^L”^ 

“ituar.;’ “ - *ivrsSib‘,S3 

were 

persons afflicted with these calamities have been foimd “ 

modern science, to be much more mtelligenr in 5.^ « i of 

ceptible of far higher culture. thaTwTs onfe upDold 
mute is adduced as a witness, the Crntt, ^ 

will take cate to ascertain before he is examined that K 
quisite amount of intelligence anH tho^ k j possesses the re- 
oath. Whan the »<« 

s'worn and give evidence through an internr,.!Lr k ’ wim^s may bf 
dumb alphabet of signs, and this the usual^ rnoLrn raa^S? 

He may, therefore, give evidence in Court in evidence viva voce 

make it intcllSere.g rfe ^^ch he can 

a competent witness, ue-, he must possess theVanSt^^®«““®^f 
to understand and answer the Question'? in degree of intelligenctj 

fore, he is unable to uadLtand thf a rational manner. If, there- 

he cannot be eiamlned as a w“ne “ Sa llf C 

Stand the question t£t was 00^70 hideaf-mute could not under- 
mtalligibla, it waa held, that he was not a comjrt™ w”meS“'‘l O 

CHAPTER 82 

Of Doctor or Medical Witness 

«»mined. No UwettSld’Sk^ «> be cro» 

he has afficient st^X 'T of etp4"" 

a common tendency among atpetts estSa^, L ato»-exammation. There il 
disea^ to exaggerate conffltkms ?v medical surgery, and mental 
sinyle affection, known to the ordfn^ oeS h*“® ^^^^^sounding name to 
to fiwe undue significanc^to little designation, 

ey occur lu the ordinaiy aflfairs ot the a ^ which are unnoticed, 

“ .bad a poor memory, ther@f,t^\ ^ ^whose will 

«tligwaad *»»wsmea 8i» daily demntia, but 

«'? to attend to some simple details 
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of business forgetting, perhaps, names of their customers with whom they 
have weekly or monthly transactions and yet they are considered successful 
in the business world. 

Difficulties in Cross-examination of Doctors- There are three mam 
difficulties in cross-examining a medical witnessIt is generally found that 
medical experts take extremely partial view of the case- They are baised 
in favour of the party for whom they appear. Lord Campbell said that 
'hardly any weight is to be given to the evidence of what are called 
scientific witnesses ; they come with a bias on their minds to support the 
cause in which they are embarked-” 

Mr. Taylor in his treatise on the “ Law of Evidence ” says“ Expert 
witnesses become so warped in their judgment by regarding the subject in 
one point of view, that, even when conscientiously disposed, they are incap¬ 
able of expressing a candid opinion.” 

"With all men, in all employments,” said Judge_Hammond, “bene¬ 
volence and sympathy with those who seek a mere opinion upon subjects 
of expert knowledge dominate the judgment that is given- It is a human 
tendency, and is the weakness of all expert testimony-” “ Experts on both 
sides of a cause become too often eager attorneys before the trial is ended 
and before their testimony is given.” 

" Considerable experience has taught me,” said Surrogate Calvin of 
New York, ‘‘ that the testimony of experts who are selected by the party 
in whose behalf their testimony is to be given, and whose testimony in his 
favour is assured beforehand, are likely to be considerably influenced by the 
fact that the experts have been employed as such by the party calling 
them, and that, while on the stand, they are paid to have a theory, which 
they are xealous to maintain ; and, as a general rule, they fall short of that 
impattialiby which characterizes ordinary witnesses in Court ; and this 
observation has led me to scrutinize with great care the testimony given 
under such circumstances, and, for this, I ^ have the warrant of one of the 
most accomplished jurists of this country-’’ 

The opinion of the medical witness must not be taken on which party 
calls him as witness. 1925 C. 67; 871. C. 534- The opinion of an expert is 
not infalliable and he is likely to be partial to the party calhng him- 1921 
L 126 : 59 I. C. 220, 1933 L -561 :1441-C-331. The Courts have come to 
a conclusion after sifting into the evidence of number of cases that expert 
evidence is generally prejudiced* See 1933 L. 561: 34 Cr, L- 735. Where 
the evidence of a medical man is conflicting with other oral evidence, the 
Courts have laid down the fallowing rules: (1) Where the part assigned 
to the accused is falsified by the medical evidence, the accused must be given 
the benefit of doubt. 1927 L 617 ; 28 Cr- L. J- 685. (2) Where the opinion 
of the doctor was that the patient was incapable of doing a particular act 
next day and the eye-witnesses deposed to the contrary, held, that the 
hypothetical opinion of doctor should not prevail. 1924 Bom. 457 : 83 I. C. 
616. (3) Opinion of medical man should not outweigh the testimony of 

respectable and disinterested eye-witneaes. 50 C. 100, 1924 Bom. 457 :83 
I. C. 616. (4) Evidence of medical witness should not be considered as 

conclusive against the testimony of eye-witnesses. 1927 M, 996 : 28 Cr. L. J. 
1007 • 11W* R. Cr. 25* (5) Medical evidence should be used as corroborative 
evld^ce and not as evidence of charge. 1934 Pesh. 27 : 35 Cr. L. J. 96L 

But it cannot be laid down as a general proposition that medical 
evidence is of less eye-witness when the doctor 
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Jf feT'Ts “r" “ 

is invested „ith a sort of semi-oM^ttoVd" 

accept blindly medical evyenc^ 1924 B 457° 50 C m 

employs^a ^difficult^J*^techn?M^?^^ testimony of medical witness is that he 
layman or a Wer Wb.t f, .S which is not undemood 1 

he be a farmror a bulness^n^ , ^^ethet 

traumatic neurasthenia without in some ?? ^‘i^tor, that the plaintiff hai 
getting it in condition so thL 1 reducing it to English and 

Probably won’t convince htm nf « something to the listener! It 

display his Latin • or to take anntW^^*^^' the doctor wants to 

emmenca, mnob/parcel w,>V, i, 'Antanorto.tha right pat,a] 
portion of the temporal honi* rtia coronary suture into the squamons 
« wide aa the Tef T?f >>“« “ ‘“8 » »ad 

arched with the convevit? nncP^‘parallel to each other, and are slightly 

depies«d. Cta th“Snri?W ti ‘I" P«“" 

and the dura lacerated In a J Ji.°^ the skull the TOrenons table is detached 
«d the inteS^rmeninge, a S 1=*““ T ‘“""ibetween the hlte. 
what does a descrintiin nf ti,; 5 ■ coagula." And 

dura matter was dissLted awfw signify to the average juior ? “ The 
large lentil-shaped blood cnnuif^ ,*^his fracture and the vicinity by a 
region, extending into the occupied the entire left temporal 

flattening thrcoSe^oonHStf P^^^sing the dura in^vard. 

inward tL laLr S Jhe ifl^rain cortex, and displacing 
from a rupture of the nrinriiai^”? 7^® extravasated blood came 

artery, produced by the aforebranch of the middle meningeal 
the sulcus in which the fracture of the skull, which affected 

expert is noc talking in S clSi. correct ?’ Yes. but the 

clinic, and he is tryinc tn men who never saw a 

saw it. Does Cage 

minds ? Well, I can ima£tin?*if quoted convey a clear image to these 
as they talk in loud tones^of men in their jury-room, 

the “ squamous wion 3 ?L suture" and 

coagulum ” and of the “ '^^Athe lentil shaped blood 

terms must be used. PerhaD-! sn artery." But experts say these 

plain explanation as thev^will* should be used only with such 

intended for, and the a meaning to the minds they are 

and conditions which ho .-e^fto these minds the facts 
witness stand.” 1 Cr. L. J. 152^(Jou?)^ describe, should never get upon the 

witn ‘J'CTe fa a common tendency among medial 

somestapkaffmtiVkTOTOto S^o^L*'"”* >■>«>'“ lunding name to 

SS J"! r«"ha'X? i!!-,! 
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The third di£Bculty regarding a medical witness is t^t he has a 
very limited knowledge on the subject he undertakes to testify upon and 
always tries to stick to his theory. He will try to give opinion on any 
hypothetical question and will not give the impression that he^_ has no 
knowledge on the subject. In fact he has not learnt to say “ I don’t 
know* 

“ I don’t know ” is the hardest thing for some experts to say, and yet 
they don’t know—in many, many cases they don’t know. No men ever 
martered all the knowledge in any of the sciences- Graveyards all over the 
country are eloquent with the statement “ they don’t always know. From 
the grated windows of the asylum come the hollow voices crying out they 
don’t aUays know ” From the wrecked and bleeding victims of the fallen 
bridge but recently constructed by skilled engineers, comes the wail, ' they 
don’t always know.” Ard from the dust*covered archives of the county 
clerk’s office, where are rfecorded the proceedings in some case in which, 
through an error of some lawyers, injustice was done and right was defeated, 
come the sad refrain, ” they don’t always know.” 


Human nature is weak, the powers of the mind are limited, the most 
tireless investigator in the field of science may spend his youth and manhood 
and declining years in faitful search f r the tfreat truths of nature, and at the 
end he will lay down his microscope and feel that his work is but half done. 
The astronomer takes you to his mighty telescope and lets you gave at the 
myriads stars which darzle the eye with their brilliance and you mill say, 
"Wonderful! Wonderful! ” but he will tell you that beyond the vision 
of the largest telescope ever constructed there are a thousand times more 
stars which the eye of man has never beheld. The geologist will dig down 
into the earth thousands of feet and'there upon the pages of the rock he 
will read the history of a buried world, and as you stand in awe and wonder, 
he will tell you that hundred and thousands of feet below the deepest 
excavations are stories never yet read by the human mind known only to the 
Infinite- The alienist will take the wonderful brain of man and will point 
out to you the centres oi power and action and speech and sight, but when 
you ask him to tell you wherein lie the powers to think and reason and 
will he shakes his head and says: “ We do not know.” The anatomist 
takes the wonderful human body and numbers for you the nerves, the veins 
the arteries the drops of blood and the heart beats, but when you point 
to the vermiform appendix—he changes the subject- No, they do not 
always know, and one of the first things which an expert should learn to 
say, is " I do not know.” 1 Cr- L J» 149—157. 

As regards mistakes of the Doctor, the following -funny instance, 
though often true may be noticed: 

A lawyer examining a doctor as an expert witness put the following 


questions to the doctor: i « 

Q ” Doctors sometimes m^e mistakes, don't theyj" ? 

a! “ The same as lawyers," was the reply. 

Q. ‘ But doctors’ mistakes are buned six feet underground. 

a' ‘ Yes ” said the doctor, " and lawyers’ mistakes sometimes swing 
six feet in the air-” Seel5 M. L. j* 370. 

Dr Tavloi has given a sound advice to the medical witnesses in the 
fnllnwintf* words— (1) That he should be well prepared on all parts of 
the mbSrwhich he is about to give evidence-" (2) " That his demeanour 
should be that of an educated man. and suited to the serious occasion on 
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which he appeals, even although he may feel himself provoked or initat ^ 
by the course of examination adopted. Nothing can tend more to lower*- 
witness in the opinion of the Court and jury, nr diminish the value of vf. 
evidence, than the manifestation of a disposition to deal with hs 
examiner as if he were a personal enemy, to evade the questions put,ortc 
answer them with flippancy or anser.’* 6 C L- J. 17. 

Cross-examination as to Age The evidence of a medical expert aj 
to age of a person is not conclusive. He can make a mistake to the extern 
of two years this way or that way- 

The data for determining the age of a person, may be summaiireii 
thus r—Age can be determined by teeth, by hair on pubes and armspits, b; 
hieght, breast development, by ossification, by X-Rays. etc. 5eePrem'sLam 
of India, pp. 323-324. 

The Privy Council has laid down that the certificate of doctor as to 
age is valueless. 21 C. W. N 257 (P- C.)- A certificate that a person 
was 21, by a doctor who formed his opinion " judging by his voice and hk 
teeth ’’ is worthless 21 C- W. N. 257 (P. C.) : 39 I. C. 401:1916 P. C 241 
Medical evidence as to age is from its very nature based on conjectures and 
cannot be relied on to determine with precision the exact age of a person 
1928 L. 250: 113 I- C. 53, 1931L. 401:32 Cr. L. J. 1041:1331. C 560. A 
certificate as to the age of a private patient does not fall within S. 35, h 
Act. It is not an entry in a public document in the performance of dutj. 
331. C. 142. Where a Civil Surgeon reports about the probable age of i 
person to a magistrate on the latter’s requisition, be is merely giving Ins 
expert opinion and is not making a record of his act in his oflBcial capacity 
for the public and the report so made is not a public document. 1928 Oudt 
155 :1081. C. 817. No medical witness can testify to exact age of minoi, 
as it is always possible for medical testimony to err within a year or two d 
the correct age* _ 1 Weir 373, (374). If there is a difference of two or three 
years only, it is impossible for a medical man on ordinary inspection to state 
with any degree of certainty the exact age of a person. A. L. R. 1932 L 
440 :1932 P. C. L. 440 Cr. The effect of medical evidence is to render othei 
evidence as to age of person probable or improbable. 56 I. C. 313- Aftei 
adult life is reached, the age can be guessed approximately. Lyon's Mei 
Jur., 1904, Pp. 34-35. As regards age of child, layman, e.g., mother is better 
authority than a doctor. Lyon s Med. Jur., 1935, p. 83- 

Hypothetical Questions to a Medical WitnessThe Courts hm 
laid down that hypothetical opinion of a doctor should not prevail against 
the evidence of an eye-witness. 1924 Bom 457: 83 I. C. 416, Where the 
opinion of the doctor was that the patient was incapable of doing a particular 
act next day and the eye-witnesses deposed to the contrary, it was held that 
the hypothetical opinion of the doctor should not prevail. 1924 Bom. 457. 
The hypothetical question as presented is usually and wonderfully 
made. The rule of practice permits the lawyer to frame his question 
so that It will present the most favourable view of the most favour* 

part of the facts which the evidence has a tendency to prove, 
The result is an exaggerated and unwarranted picture which would never be 
recqgnwed in the world as the person or condition involved in the inquiry. 
I thmk the Court should be given more latitude in determining what the 
form of the hypothetical question should be, and that no hypothetical 
questions should be permitted excey^ those which fairly present the whole 
facts f^oumble, and unfavourable just as they occurred'upon the-trial. 1* C. 
L* Js *49 X5/* ^ 
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M h^othetici rjsrisrxUv: 

testimony that hasalrea y medical expert in the case. The expert is 

preceded the every f ict which counsel has included in 

then asked to assume the rtuth of^very conclusions as an expert 

his question and g cross-examining counsel must try and 

from these supposed facts. u«nr\thptical auestions- One useful method 

Sitt the injurious effect of ’“t“™ sabsM^^ the fluesoou 

Z td ^"t and upon wh^h he b„es h» answep ^ The 

ru« tfurXV^rouV^pUp-S^-e iu. . once to 

'‘'^Thnulsri:nruphes:£eL^^ 

critical review of the testimony of oth ' 57) Alderson and 

conclusions thcre.oim. In a case ^ whether, from all the 

CheswelUJ. refused to allow J°gJ^tion and defence, he was of 

evidence he had heardj both c t tJie act was of sound mind; 

pimou that the prisoner at Ae ^ "“rsytnptom of insanity, ot to 

aid said the proper mode j to ash wliat ate tbe sym^ ^ 

take particular faca ^KimS Wff a, Cir. Ev-, 6th Ed-p. 157. 

indicate insanity on the part of the prisoner. unon 

The scope capable of 

in many cases and It is ®a.y to ^ asked the very 

apphcation in all cases As a rule, an exp ^ ^ f 

question which tbe Judge or the ]ury has t^^^ ^ . .. 

science and he has himse^ observ , ,. . < p ^ medical man, conversant 

question lastly proposed by/o^t^ordto ?aw the Pri'^er previously to the 
with the disease of iPsanit^, who never ^ ^^e 

trial and the examination o a time of the commission of the alleged 

state of the prisoner s ®af oi doing 

crime, or his opinion ° to law, or whether he was labouring 

the act that he was acting timi ’’ In answer thereto we state 

under any and ^-^fthe medical man. under the circumstances 

to your Lordship that asked the opinion in the terms above stated 

supposed, cannot in atnetnes , determination of tbe truth of 

because each of those ^ to decide, and tbe questions are not 

the facts deposed to, which it is orju^^t^ such evidence d 

mere quptions upon a admitted or not disputed, and the 

admissible. But one of the science only, it may be convenient 

question becomes ?P*’®tantia y o form, though the same ^nnot 

to allow the e Jit ” Rex- v-MacNaghten, 10 Cl- & F. 200,212- 

be insisted as a mat e ■ reviewing numerous de- 

Phipson has summansed t i expert mav be asked 

cisions: “ The Tthe jury have to decide ; but the authorities 

the very flweitton which Where the issue involves other elements beside 

appear to be M Jl -lut confine himself to the latter, and must not give 

purely*scienti^, tbe egert^ the issue 

his opinion upon - q- merely, the expert may, if he has hmself 

is substantially OM ^ the very question which the jury have to decide- 

observed tbe facts be asked thejejj^ue^^^^^^ upon facts proved by others 

(i,,) is^Lroper. for it Wticallv asks him to determine the truth 

S rtie*kSi»0Py» as well as to give an opinion upon it; the correct course 
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is to put such facts to him hypothetically and not en bloc asking him to assma 
one or more of them to be true, and to state his opinion thereon. Phinsm? 
pp. 391-392. 

“As a general thing, it is unwise for the cross-examiner to attemptto 
cope with a specialist in his own field of enquiry. Lengthy cross-examinations 
along the lines of the expert’s theory are equally disastrous and should rarely 
be attempted. The hypothetical question is generally couched in language, 
the purport of which it is difficult of understand- It is generally a compound 
and complicated one, e.g.—“ When Nathan M. Morse was trying the Tuker- 
man Will Case before Judge Mckim. Dr- jelley, the well-known expert on 
insanity, was one of the witnesses. One of the hypothetical questions i 
asked of the witness by Mr. Morse contained not less than 20,000 words. The » 
lawyer started this pithy question at the opening of Court and closed only \ 
a few minutes prior to the noon adjournment. The point that Mr. Morse i 
was endeavouring to bring out related to the mental condition of the testator 
when he made his will.’’ 17 M. L. J. 31 (Jour.). 

Stage for examination of Doctor;—Medical witness should not be 
examined at the early stage of the case as it is impossible to realize on what 
point his opinion is necessary. 1941 R. 209=43 Cr. L. J. 157. 

'Illustrations. 

(j) In answer to the long hypothetical question of the attorney 
who called a doctor, one Mr. Thompson gave it as his opinion that 
the testator was afflicted with “senile dementia.” Across the room sat a 
young attorney on the opposite side with a formidable battery of medical 
books close to hand. It was his duty to cross-examine the expert and to show 
his opinion was at variance with the books In varying forms the same 
questions were asked and re-asked at wearisome length. Dr. Thompson stood 
the ordeal without complaint until nearly midnight. Then the following 
question was put: 

Q. “Doctor, you have given it as your judgment that the testator 
was suflfering from what you are pleased to term ‘ senile dementia ’ Now I 
wish you would repeat to this jury some of the evidences of ‘ senile dementia’ 
in a patient." 

A, “ Well, the books say, wheii a man has ‘ senile dementia,’ one of 
the symptoms is to ask the same question over and over again after it has 
been clearly answered-” 

No doubt it might not have been proper for the counsel to repeat the 
same question over and over again* But it is the function of the Court to 
see whether such repetition is to be allowed or not. it was no business of 
the witness to make such an answer as the above. 25 M* L. J- p. 81. 

(tO “ Some two years ago I was in New York City, overlooking the 
taking of some depositions in the case of a lady who had instituted a 
damages suit against the railway company by which I was employed* She 
lived in Tennessee, and was travelling through Virginia. There had been 
a heavy rain that had washed a lot of sand down upon the track, 
The locomotive ran upon this sand and quietly and sweetly turned over* 
Nobody was hurt so far as we could t'll except this lady* For many 
years she had been under treatment for some ailment to one of her 
UfflM. She was on the v ay tq her specialist in New York then, tor 
further treatment of this limb. It was the deposition of this speciahst 
that we were taking. Our. counsel in charge of the case wga conducting 
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the cross-examination. Our counsel went on and developed her condition 
before as being very similar to that in which she was at present, in the fact 
that she had been on her way to her doctor for treatment at the time 
of the accident cornplained of. The witness testified all right as to what 
the condition of this good lady was ; our counsel turned to me by way of con- 
sulation and said in a low voice. 

‘‘ The other side did not ask him whether or not her present condition 
is due to the turning over of that car, or whether it was due to the old ail¬ 
ment- Shall I ask him ?'* 

" No, do not do it.” 

” Yes," he said,_ “ I think I had better; I think I shall. I believe that 
will end the law suit." “ So do I," I replied- 

“ Well," said he, " he is obliged to say it, he is obliged to say it.” 

" Remember he is her doctor, he has been getting her money. I 
believe it a fine question to ask, but I would sooner ask it of the jury. The 
jury Cannot explain it like that doctor can.” But still he insisted. “ Well, I 
will take the responsibility,” he added. 

‘‘ Very well, you are in charge. Ask it and then will come to deluge." 
I told him, So he asked the question and the doctor said 

” Yes, she had that ailment, but I thought she was completely cured of 
it. She was so severely shaken in this accident that it has turned the whole 
thing loose worse than ever.” 

That was a fine question, a very learned question. It was a 
costly question for I turned back home and paid her £ 10,COO damages. 
14 Cr. L. J. p. 28. 

(m) Dr- Buchanan was charged with the offence of having poisoned his 
wife—a woman considerably older than himself, and who had made a 
will in his favour—with morphine, and with atropine, each drug being 
used in such proportion as to effectually obliterate the group of symptoms 
attending death when resulting from the use of either drug alone. 

At Buchanan’s trial the district attorney found himself in the ex¬ 
tremely awkward position of trying to persuade a jury to decide that 
Mrs- Buchanan’s death was, beyond all reasonable doubt, the result of an 
overdose of morphine mixed with atropine administered by her husband, 
although a respectable physician, who had attended her at the death¬ 
bed, had given it as his opinion that she died from natural causes and 
had himself made out a death certificate in which he attributed her death 
to apoplexy. 

It was only’ fair to the prisoner that he should be given the benefit 
of the testimony of th’S physician- The district attorney, therefore, called 
the doctor to the witness-stand and questioned him concerning the symptoms 
he had observed during bis treatment of Mrs. Buchanan just prior to 
her death and developed the fact that the doctor had made out a death 
certificate in which be had certified that in bis opinion apoplexy was the sole 
cause of death- ’The doctor was then turned over to the lawyers for the 
defence for cross-examination. In such a case one would suppose that 
no questions were necessary in cross-examination- 

But the counsel for the^ defence put this most irrelevent and dangerous 
question to the witness. ‘‘Now Doctor you have told us what this 
lady's symptoms were, you have told us what you tbeu believed was the 
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cause of her death. I now ask you, has anything transpired since Mn. 
Buchanan’s death which would lead you to change your opinionasi^ 
expressed in this paper ? " “ 

The Doctor having heard the question read a second time paused 
for a moment, and then straightening himself in his chair turned to th? 
cross-examiner and said, " I wish to ask you a question. Has the report 
of the chemist telling of his discovery of atropine and morphine in the 
contents of this woman’s stomach been offered in evidence yet ? ” Th? r«,l. 
answered, “ It has not.’’ ^ 

“One more question,’’ said the Doctor, “Has the report of the 
pathologist yet been received in evidence ? ’’ The Court replied, “ No.” 

"Then” said the Doctor, rising in his chair, "I can answer your 
question truthfully, that, as yet, in the absence of the pathological report 
arid in the absence of the chemical report, I know of no legal evidence 
which would cause me to alter the opinion expressed in my death certi¬ 
ficate. 


(jV) See illustration (i) in ch. 13 supra. 

(v) See illustration (iv) in ch. 64 supra. 

(vt). Carlyle Harris was a gentleman's son, with all the advantages 
oteducation and breeding. In his twenty-second year, and just aftei 
gradu^ing with Honours from the College of Physicians and Surgeons in 
New York City, he was indicted and tried for the murder of Miss Helen 

Potts, a young, pretty, intelligent and talented school girl in attendant 

at Miss Day s Ladies Boarding School, on 4th Street, New York 
loon" the acquaintance of Miss Potts in the summer of 

looy, and all dunng the winter paid marked attrition to her- The 

following spring, whde visiting her uncle, who was a doctor, she was deliveteil 
of a four months child, and was obliged to confess to her mother that she 
was secretlymarned to Harris under assumed names, and that her student 
^soana had hi.mself performed an abortion upon her. Harris was sent for. 
He acknowledged the truth of his wife’s statements, but refused to make 
the marriage public. From this time on, till the day of her daughter’s death, 
the wretched inother made every effort to in duce Harris to acknowledge 
hm wife publicly. She finally wrote to him on the 20th of Tanuary, 1891, 
You must go on the 8th of February, the anniversary of your secret 
marriage, before a. minister of the Gospel, and there have a Christian 
marnage performed—no other course than this will any longer be satisfactory 
to me or keep me qmet. That very day Harris ordered at an apothecary 

store SIX capsules, each containing grains of quinine and i of agrain of 

morphine, and had the box marked: ” C. W. H. Student. One before 
retiring. Miss Potts had been complaining of sick headaches, and Hams 
0 ve her tour ot these capsules as an ostensibe remedy. He then wrote to 
Mrs. Potts that he would agree to her terms ‘‘ unless some other way could 
be found of satirfying her scruples,’’ and went hurriedly to Old Point 

jhis wife that the capsules made her wrrse 
instead of better, he still persuaded her to continue taking them. On the 
day oilier death she complarned-to her mother about the medicine Carlyle 
had given her. and threatened to throw the box with the remaining capsule 
out of the ^ndow. Her mother persuaded her to try this last one which 
she promiKd to do. Miss Prtts slept in a room with three classmates, who 

1 ^ symphony concert. Upon their 
ictvrn they found Helen sleep, but woke her up and learned from her 



OF DOCTOR OR MEDICAL WITNESS 


529 


she had been having “ such beautiful dreams,” she “ had been dreaming of 
Carl'" Then she complained of feeling numb, and becoming frightened, 
begged the girls not to let her go to sleep. She repeated that she had the 
medicine Harris had given her, and asked them if they thought it possible 
that he would give her anything to harm her* She soon fell into a profound 
coma, breathing only twice to the minute. The doctors worked over her for 
eleven hours without restoring her consciousness, when she stopped 
breathing entirely* The autopsy, fifty-six days afterwards, disclosed an 
apparently healthy body, *and the chemical analysis of the contents of the 
stomach disclosed the presence of morphine but not of qumine._ though the 
capsules as originally compounded by the druggist contained twenty- 
seven times as much quinine as morphine* 

This astounding discovery led to the theory of the prosecution 
that Harris had emptied the contents of one of the capsules, had 

substituted morphine in sufficient quantities to Kll, in place of the 

4J grains of quinine (to the eye, powdered quinine and morphine are 
identical^ and had placed this fatal capsule in the box with the 

other three harmless ones, one to be taken each night. Ke had 

fled from the city, not knowing which day would brand him a murderer. 

Immediately after his wife’s death Harris went to one of his medical 
friends and said: “ I only gave her four capsules of the six I had made up ; 
the two I kept out ivill show that they are perfectly harmless. No jury can 
convkt me unth those in my possession ; they can be analysed and proved to be 
harmless." They were analysed and it was proved that the prescription had 
been correctly compounded* But often times the means a criminal uses in 
order to conceal his deed are the very means that Providence employs to 
reveal the sin that lies hidden in his souL Harris failed to foresee that it 
was the preservation of these capsules that would really convict him. Miss 
Potts had taken all that he had given her, and no one could ever have been 
certain that it was not the druggist’s awful mistake, had not these retained 
capsules been analysed* When Harris emptied one capsule and re-loaded it 
with morphine, he had himself become the druggist^ It was contended that 
Harris never intended to recognize Helen Potts as his wife* He married her 
in secret, it appeared at the trial,—as it were from his own lips through the 
medium of conversation with a friend—” because he could not accomplish 
her ruin in any other way.” He brought her to New York, was married to 
her before an alderman under assumed names, and then having accomplished 
his purpose, burned the evidence of their marriage, the false certificate. 
Finally, when the day was set upon which he must acknowledge her as his 
wife, he planned her death* 

The late Recorder, Frederick Symth, presided at the trial with great 
dignity and fairness. The prisoner was ably represented by John A* Taylor, 
Eiq., and William Travers Jerome, Esq., subsequently District attorney of 
New York. 

Mr. Jerome’s cross-examination of Professor Witbaus, the leading 
chemist for the ^osecution, was an extremely able piece of work, and during 
its eight hours disclosed an amount of technical information and research 
such as is seldom seen in our Courts. Had it not been for the witness’s 
impregnable position,^ be certainly would have succumbed before the attack* 
The length and technicality of the examination render its use impracticable 
in this connection; but it may well be studied by all students of cross- 
^IPHinitiQn who find tliemselves confronted with the task of e^aminjstiog 
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in so remote a branch of the advocate’s equipment as a knowledge o( 
chemistry* 

The defence consisted entirely of medical testimony, directed towards 
creating a doubt as to the prosecution theory that morphine was the cause 
of death. Their cross-examination of our witnesses was suggestive cf death 
from natural causes, from heart disease, a brain tumor, apoplexy, epilepw 
uremia, In fact, the multiplicity of their defences was a great weakiwKl 
Gradually they were forced to abandon all but two possible causes of death 
that by morphine poisoning and that by uremic poisoning. This narrowed 
the issue down to the question: Was it a large dose of morphine that 
caused death, or was it a latent kidney disease that was superinduced and 
brought to light in the form of uremic coma by small doses of morphine 
such as the one-sixth of a grain admittedly contained in a capsule Harris 
administered ? In one case Harris was guilty; in the other he was innocent 

His direct testimoney was to the cffecf that—basing his opinion partly 
upon wide reading of the literature on the subject, and what seemed to him 
to be the tfeneral consensus of professional opinion about it, and “very largely 
on own experience no living doctor can distinguish the coma of 
morphine from that of kidney disease ; and as the theory of the cr imin al 
law is that, if the death can be equally as well attributed to natural causes 
as to the use of poison, the jury would be bound to give the prisoner the 
benefit of the doubt and acquit him* If any of the jurors credited this 
testimony,—the witness gave the reasons for his opinion in a very quiet, 
conscientious, and impressive manner,—there certainly could be no cona¬ 
tion in the case, nothing better than a disgraeement of the jury. Itwjs 
certam Harris had given the capsule, but unless his wife had died ot 
morphine poisoning, he was innocent of her death. It was apparent that 
the witness would stand any amount of technical examination, and easily 
get the better of the cross-examiner if such matters were gone into. He had 
made a profound impression. The Court had listened to him with breathless 
interest* _He must be dealt with gently and, if possible, led into seK- 
contradictions where he was least prepared for them* 

The cross-examiner sparred for an opening with the determination to 
strike quickly and to sit down if he got in one telling blow* The first one 
missed aim a little, but the second brought a peal of laughter from the jury 
and the audience, and the witness retired in great confusion* Even the 
lawyers for the defence seemed to lose heart, and although two hours 
before time of adjournment, begged the Court for a recess till the following 
day. 

The following extracts from the cross-examination of the doctor called 
in by the defence may well be noted 

^ Q* (Quietly). ** Do you wish the jury to understand, doctor, that 
Miss Helen Potts did not die of morphine poisoning ? ” 

A* " I do not swear to that*” 

Q. ” What did she die of ? " 

A* *' I don’t swear what she died of.” 

Q* " I understood you to say that in your opinion the symptoms of 
morphine could not be sworn to with positiveness- Is that correct ? ” 

A* " I dpn!t think they can, with positiveness.” 

Q* “ Do you wish to go out to the world as saying that you have 
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never diagnosed a case of morphine, poisoning excepting ^en he had 
an autopsy to exclude kideny disease 1 

A. “I do not. I have not said 80 -” 

Q. " Then you have diagnosed a case on symptoms alone; yes 7 
or no ? ' I want a categorical aniwer" . 

is caUed to . case. 

not a ‘ positive diagnosis . 

Q. “ When was your last case of opium of morphine poisoning ? 

A "I can’t remember which was the last. 

* . . • «T want the name of the patient. 

Q. (Seeing an openmg . under oath.” 

Give me the date approximately, that is, tHe ye 

A. “ I think the last was some years ago. 

Q. “ How many years ago ? ’’ ^ 

A. (Hesitating). “ It may be eight or ten years ago. 

Q. “ Was it a case of death from morphine poisoning 7 

A. “Yes, sir." , ,, 

O “Was there an autopsy? A. No, sir. 

g: ■■ Ho» did ,ou know it |5?T“'yS;nd Sra 

Q “ You made no Jiagno.ia at all untfl you heard from the druggmt ? 

O do in a cane ^motphine 

poiaonSi?" A. ■- Vet. ’l made, of 

Q. “ Do you remember the case you had before that ? 

I remember another case. 

"Whenwas that?” r j • u ..u def*’’ 

•'It was a still longer time ago. I don t know the d . , 

” How many year, ago. on your oath ^ A. Fifteen, probably. 

" Any others ? " A* * Yes, one other. 

“When?” A. “ Twenty years ago." 

“ Are these three cases all you can remember in your expenence 7 
** Yes sir/^ 

U. (Chancing it). “ Were mote than one of them deaths from 

“''-r ’iootn^at Im^rbat triumphantly). “ Then it allcome, 

down to’this: you have h^ the experience of one case of morphine poison ng 
in the last twenty years?' 

A. (In a low vince). “ Yes. sit. one that I can rememher. 

. YtkSo’r."Xdy 

X Jtey bad bad seventy-foe similar cases m their own practice. 


A. 

Q. 

A. 

Q- 

Q. 

Q. 

Q. 

A. 

Q- 
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are mistaken in their diagnosis and conclusions? ” 

A. (Embarrassed and in a low tone). " Yes, sir, I am." 

P‘>*«"ntUayear.fterb„fe,i, 

T, 9 ’ u New York physicians say that th^v a<+ j , 

her and observed her symptoms for eleven hours before death ?" A 

Q. “Are you willing to go on record, with your one 
twenty years, as coming here and saying that you do not believe our 

can tell morphine poisoning when they see it ?’’ A. *'Yes” ^ “octors 

. Q* “ You have stated, have you not, that the symntoms nf n, l- 
poisoning cannot be told with positiveness ? ” A. “ Yes-’’ Morphine 

Q‘ “ You said you based that opinion upon your own exn^ri^r,. 

It now turns out you have seen but one case in twenty yero j 
A. ‘ I alsojbase it upon my reading.” 

confine^' to‘m“rS fe? “r"(g°S:diy).““N:t " 

reading 

that ti“Sh Pky^tians badsud 

point, so oiuch ,0 as to be PraclicaS, ‘ W- 

contracted—that this symntom'J wan rTi^ '^^recognizable, and symmetrically 

pase 166 . S’reTu'W P htf T‘'.'T T'™ 

the pupils’-that is “ ^ thought that inequality of 

that Tease is uTonfrf contracted,-'h ^ 

rayior iuis recorded a Profm 

metrical contraction rf the pnpiis) ocemred.■Tl’rTad’ittt^ tended™" 

A- Yes, sir. 

W «lVSp“’Sfed“ roylor reported, 

th§ distinguishing symptom of mnmh 4 yit> ■ ^ vupils of the eye to be 

vou base your statement that the 

poisoning positively when they see\ ? ” " YeT^sir morpkne 

to dfeoSir r“ 

A. I have no memory of it.” 

backtDPhfladelpUa,*^.’’^^^”^^*^ You had better go 

resumed his seat^nd^th?w^taess^^lked^ou^^^^ audience as counsel 

to reproduce in print the e£rt k court-room. It is difficult 
retirement of this witness the this occurrence, but with the 

it never recovered. 5ee Wellman, ^ collapse from which 

iyn) A very prominent physician, advised a woman who had been 
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“X?nfi suit agamst the city corporation to recover very heavy damages* 

Tu vi»rv little defence to the principal cause of action: the hole in the 

"as Sl'and ?ftainSff h\l stepped into it; but her right to recover 

substantial damages was vigorously contested. 

Her prhdpal, in fact 

StcaSe Jf'-ler^SSe.'Sted how\e had W^elf set 

Sort““ Sav^^shTctld 

“M°“udy'’ wSb "um? S ’lS“ Hirmann^ was 

SleedinSy digm^ed and frank, and evidently impressed ^ large 

Srt Sas certain to be the result unless the witness s bold upon the jury 

coulfbe broken orhiscros^ There was ^ ?rsuch fracTures 

rounsel vhy this ankle should not have healed promptly, as such fractures 

iusually do - but how to make the jury realize the fact was the Quest on^ The 
intim^e personal acquaintance between the cross-examiner and the witness 

was another embarrassment. , . , • ui 

The following cross-examination was conducted, in the “°st arnica e 
mcnncr pcssftle, each qcestioa beiag asked m a tone almost of apolo0. 

n “ We all know, doctor, that you have a large and lucrative family 
tractic^aYeLral prattitionai but is it not a fact that m thm great aty 
where wddcrtfie of such common occurrpce, surgical cases aieusuaUy 
takn to the hospitaU and cared for by eapenenced surgeons ? 

A. "Yes, sir, that is so” 

O " You do not even claim to be an experienced surgeon. „ 

a! " Oh, no sir. I have the experience of any general practitioner. 

Q. "What would be the surgical name for the particular formo 

fracture that this lady suffered ? anirl®” 

A. " What is known as a Potts fracture of the ankle. 

Q " That is a well-recognised form of fracture, is it not ? A. Yes. 

Q '• Would you mind telling the jury ateut when you had a fracture 
of this nature in your regular practice, the last before this on 

A. “ I should not feel at liberty to disclose the names of my patients. 
Q. “ I am not asking for names and secrets of patients-far from it. 
am only asking for the date, doctor; but on your oath. 

A. " I couldn’t possibly give you the date, sir. 

Q. “ Was it within the year preceding this one ? 

A. " I would not like to say, sir.” 

n “Tam sorrv to Press you sir, but I am obliged to demand a positive 
auswp^fcom yo^ISfS Su bad had a simdar case of ‘Po» fracture 
of toe ankle the year preceding this one r 

A. " Well, no, I cannot remember that I had* 

Q. “Did you have one two years before?” A. "I cannot say. 

Q. "Didyou have one within five^years preceding the plamtiff s 
case 7” A. I am unable to say positively." 
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Q- *' Will you swear that you ever had a case of ‘ Potts ’ fracture' 
within your own practice before this one ? I tell you frankly, if you say you 
havcj I shall ask you day and date, time, place and circumstances.” 

A. (Much embarrassed) “ Your question is an embarr assi ng one, I 
should want time to search my memory.” 

Q. ‘‘I am only asking you for your best memory as a gentleman, and 
under oath-’’ ’ 

A. ” If you put it that way, I will say I cannot now remember of any 
case previous to the one in question, excepting as a student in the hospitals.” 

Q. ” But does it not require a great deal of practice and experience 
to attend successfully so serious a fracture as that involving the ankle joint?'! 

A. ” Oh, yes.” 

Q.^ ‘‘Well doctor, speaking frankly, won’t you admit that ‘Potts' 
fractures’ are daily being attended to in our hospitals by experienced men, 
and the use of the ankle fully restored in a few months’ time ?” 

A. ■'That may be, but much depends upon the age of the patient; 
and again, in some cases, nothing seems to make the bones unite-” 

Q. (Taking up the lower bones of the leg attached and approaching 
the witness) “ Will you please take these, doctor, and tell the jury whether 
in life they constituted the bones of a woman’s leg or a man’s leg ?” 

A. ’‘ It is diflScult to tell sir.” 

Q. ‘‘ What, can’t you tell the skeleton of a woman’s leg from a man's, 
doctor ?" A- ‘‘ Oh yes, I should say it was a woman’s leg.” 

(3. “ So, in your opinion, doctor, this was a woman’s leg ?” (It was a 
woman’s leg.) 

^ A. (Observing counsel's face and thinking he had made a mistake) 
‘ Oh. I beg your pardon, it is a man’s leg of course. I had not examined it 
carefully.” 

Q. ” Would you be good enough to^tell the jury if it is the right leg 
or the left leg ?” 

A. ‘‘ That is the right leg.” 

Q. (Astonished). ” What do you say, doctor ?” 

A* ‘‘ Pardon me, it is the left leg.” 

Q. ” Were you not right the first time, doctor ? Is it not in fact the 
nght leg 

A. “ I don’t think so; no, it is the left leg ” 

Q. (Bringing from under the table the bones of the foot attached to¬ 
gether, and handing it to the doctor,) ‘‘ Please put the skeleton of the foot 
into the ankle joint of the bones you already have in your hand and then 
tell me whether it is the right or left leg.” 

A. (Confidently) ‘‘ Yes, it is the left leg, as I said before.” 

Q. (Uproariously) “But. doctor, don’t you see you have in¬ 
serted the foot into the knee joint ? Is that the way it is in life ?” 

The doctor amid roars of laughter from the jury, in which the entire 
court-room joined, hastily re-adjusted the bones and sat blushing to the roots of 
his hair, ^ Counsel waited until the laughter had subsided and then said 
quietly, ‘ I think I will not trouble you further, doctor,” The result was 
only normal damages. See Wellman, pp. 80-^7. 
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(in«) In the summer of 1598 habeas corpus proceedings were insti' 
tuted in New York to obtain the custod / of a child. The question of 
the father’s sanity or insanity at the time he executed a certain deed 
of guardianship was the issue in the trial. A well-known alienist) who 
for the past ten years h^s appeared in the New York Courts upon one 
side or the other in preny nearly every important case involving the 
question of insanity, was retained by the petitioner to sit in Court during 
the trial and observe the actions, demeanour, and testimony of the father, 
the alleged lunatic, while he was giving his evidence upon the witn^’ss- 
stand. At the close of the father’s testimony this expert witness was 
himself called upon to testify as to the result of his observation, and 
was interrogated as follows;— 

Q. “Were you present in Court yesterday when the defendant 
m the present case was examined as a witness ?” A. I was.” 

Q. “Did you see him about the court-room before he took the 
witness-stand V' 

A. "I observed him in this court-room and on the witness-stand 
on Monday.” 

Q. "You were sitting at t’re table here during the entire session ?” 

A. “I was sitting at the table during this examination.” 

Q. “You heard all this testimony ?” A. “I did.” 

Q. ‘ Did you observe .his manner and behaviour while giving his 
testimony ? ” A. “ I did.” 

Q. “ Closely ? ” A. “ Very closely.” 

Upon being shown certain specimens of the hand-writing of the defen¬ 
dant, the examination proceeded as follows: 

Q. “Now, doctor, asiuming that the addresses as on these envelopes 
were written by the defendint some three or more years ago, and tnac 
the other addresses shown you and the signature attached thereto were 
written by him within the last year, and taking into consideration at 
the same rime the defendant’s manner upon the wirness-itand, as you 
observed it, at his entire depor'ment while under examination, did you rorm 
an opinion as to hi® present mental condition ?” 

A. “ I formed an estimate of his mental condition from my 
(bservation of him in the court-room and while ne was g'vtns his testimony 
and from an examination of these specimens of handwriting taken in connec¬ 
tion with the observation of the man himself.” 

Q. “ What in your opinion was his mental condition >at the time he 
gave bis testimony ? ” 

The Court. “ I think, docter, that before you answer that question it 
would be well for you to tell us what you observed upon which you based 
your opinion.” 

A. “ It appeared to me that upon the witness-stand the defendant 
exhibited a slowness and hesitancy in giving answers to perfectly distinct 
and easily comprehensible questions, which was not consistent with a sound 
mental condition of a person of his education and station in life- I noted 
a fotgetfulnes.®, particularly of recent events. I noted also an expression of 
face which was peculiarly characteristic of a certain form of mental disease ; 
an expression of, I won’t, say hilarity, but a fatuous, transitory smile, and 



536 


CROSS-EX AMIN A.TION 


exhibited upon occasions which did not call in ray opinion fot any such 
facial expression, and which to alienists possesses a peculiar significance. As 
regards these specimens of handwriting which I have been shown, particularly 
the signature to the deed, it appears to me to be tremulous and to show a 
want of co-ordinating power over the muscles which were used in making 
that signature.” 

In answer to a hypothetical question describing the history of the 
defendant’s life as claimed by the petitioner, the witness replied 

A. “ My opinion is that the person described in the hypothetical 
question is suffering from a form of insanity known as paresis in the stage 
of dementia-” 

Upon the adjournment of the day’s session of the Court, the witness 
was requested to take the deed (the signature to which was the writing 
which he had described as “tremulous” and on which he had based his opinion 
of dementia!) and to read it carefully overnight. The following morning this 
witness resumed the stand and gave it as his opinion that the defendant was in 
such a condition of mind that he could not comprehend the full purpose and 
effect of that paper. 

The doctor was here turned over to denfendani’s counsel for cross- 
examination. Counsel jumped to his feet and taking the witness off hb 
guard, rather gruffly shouted 

Q, ‘‘In your opinion, what were you employed to come here for ?” 

A. (after hesitating a considerable time). “ I was employed to come 
here to listen to the testimoney of the defendant, the father of this child 
whose guardianship is under dispute ” 

Q. “ Was that a simple question that I put to you ? Did you constdvt 
it simple!” 

A. “ A perfectly simple question.” 

Q,. (smiling). “ Why were you so slow about answering it then ?” 

A. “ I always answer deliberatly; it is my habit.” 

Q. '■ Would that be an evidence of derangement in your mental 
faculties. Doctor,—the slowness with which you answer ?” 

A. “ I am making an effort to answer you questions correctly.” 

Q, “But perhaps the defendant was making an effort to answer 
questions correctly the other day ? ” 

A, “ He was undoubtedly endeavouring to do so.” 

Q. “ You came here for the avowed purpose of watching the defen¬ 
dant, didn’t you ? ” 

A. “ I came here fot the purpose of giving an opinion upon his mental 
condition.” 

Q, Did you intend to'listen to his] testimony before forming any 
opinion V A. " 1 did- ’ 

Q. (now smiling). “ One of the things that you stated as indicating that 
disease of paresis was the defendant’s*slowness in answering simple questions, 
was’tit, A, “It was.*’ 

Q. “ No, in forming your opinion, you based it in part on his hand- 
did you not! ” A, “1 did* as 1 testified yesterday.” 
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Q. ‘ And for that purpose you selected one signature to a particular 
instrument and threw out of consideration certain envelopes which were hand« 
ed to you; is that right 7" 

A. “ I examined a number of signatures, but there was only one which 
showed the characteristic tremor of paresis, and that was the signature to the 
instrument.” 

The witness was here shown various letters and writings of the defen- 
dant executed at a later date than the deed of guardianship. 

Q. “ Now, doctor, what have you to say to these hter writings ?” 

A, “They are specimens of good handwriting. If you wish to draw it 
out, they do not indicate any disease—paresis or any other disease ” 

Q. " Do you think there has been an improvement in the defendant's 
condition meanwhile 7 ” 

A. “ I don’t know. There is certainly a great improvement in his 
handwriting.” 

Q. “ It would appear, then. Doctor, that you Selected from a large 
mass of papers and letters only one which showed nerveus trouble, and do you 
pretend to say that you consider that as fair 7 ” 

A, " I do, because I looked for the one that showed the most nefvous 
trouble, although it is true I found only one.” 

Q. “ How many specimens of handwriting were submitted to you from 
which you made the selection 7 ” A. “ Some fifteen or twenty•” 

Q. “ Doctor, you are getting a little slow in your answers again.” 

A. “ 1 have a right; my answers go on the record. 1 have a tight 
to make them as exact and careful as I please 7 ” 

Q, (sternly). “ The defendant was testifying for his hberty and the 
custody of his chiM; he had a right to be a little careful; don’t you think he 
had 7 ” A. “ Undoubtedly.” 

Q, “ You also expressed the opinion that the defendant could not 
understand or comprehend tne meaning of the deed of guardianship that 
has been put in your hands for examination over-night 7 ” 

A. ” That is my opinion.” 

Q. “ What do you understand to be the effect of this paper 7 ” 

A. "The effect of that paper is to appoint, for a former legal con¬ 
sideration, Mrs- Blank as the guardian of defendant’s daughter and to 
empower her and to give her all of the rights and privileges which wch 
guardianship involves, and Mrs. Blank agree on her part to defend all 
suits for wrongful detention as if it were done by the defendant himself and 
the defendant empowers her to act for him as if it were by himself in that 
capacity! "That is my recollection.” - ■ 

Q. " What that paper really accomplishes is to' tranfer (he 
management and care and guardianship of the child to hlrs. Blank, 
isn’t it 7 ” 

A. "Idon’t know- 1 am speaking only as to .what Bears on his 
mental condition.” 

Q- " Do you know whether that is what the paper' accom* 
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A. “ I have given you my recollection as well as I can, I read the 
paper over once.” 

Q “ I am asking you what meaning it coveyed to your mind, 
because I am going to give the defendant that distinguished honour of 
contrasting his mind with yours ” 

A. “ I should be very glad to be found inferior to his. I wish 
he were different*” 

Q “ When the defendant testified about that paper, he was asked 
the same question that you were asked, and he said ‘I k'-ow it was simply a 
paper supposed to give Mrs. Blank the management and care of my 
child’ Don’t you think tuat was a pretty good recoil.-ction of the con¬ 
tents’ of the paper from a man in the state of dementia that you have 
described?” A. “Very good.” 

Q. "Rather remarkable, wasn’t it ?” 

A. "It was a correct interpretation of the paper.” 

Q. "If he could give that, statement on the witness-stand in answer 
to hostile counsel, do you mean to say that he couldn t comprehend the 
meaning of the paper ?” 

.A* "He was very uncertain, hesitating, if I recollect, about that state¬ 
ment. He got it correct, that’s true,” 

Q* “Then it was the manner of his statement and not the substance 
that you are dealing with; is that it ?” 

A. "He stated that his recollection was not good and he 
didn’t quite recollect what it was, but subsequently he made that 
statement.” 

Q. “Don’t you think that it was remarkable for him to have been 
able to recollect from the seventh day ofijune the one great fact concerning 
this paper, to wit; that he had given the care and maintenance of his daugh¬ 
ter to Mrs. Blank ?” A. “He did recollect it.” 

Q. "It is a pretty good recollection for a dement, itn’s it ?” 

A. “He recollected it.” 

Q, “Is that a good recollection for a man dement ?” A. "It is ” 

Q. "Isn’t it a good relection for a man who is not a dement?” 

A. “He recollected it perfectly.” 

Q. " Don’t you understand. Doctor,’that the man who can describe 
a paper is one sentence is considered to have a better mind than he who 
takes hatf a dozen sentences to describe it ? ” 

A. ‘ A great deal better mind.*' 

Q. ‘ Then the defendant rather out-distances you in describing that 
paper ? ” A. “ He was very succinct and accurate.” 

Q. “ And that is iniavour of his mind as against yours ? ” 

A. “ As far as that goes.” 

Q, “ Now we will take up the next subject, and see if I capnot btitig 
the defendant’s mind up to your level in that particular. The next thing 
you noticed, you say, was the slowness and hesitancy with which he 
gave his answers to perfectly distinct and easily comprehensible questions ? 

A, “ That is correct” 



OF DOCTOR OR MEDICAL WITNESS ' 539 

Q “ But you have shown the same slowness and hesitancy tO'day 
haven’t you 7 ” 

A. “ I have shown no hesitancy; I have been deliberate*” 

Q. “ What is your idea of the difference between hesitancy and 
deliberation, Doctor ? ” 

A. ” Hesitancy is what I am suffering from now ; I hesitate in finding 
an answer to that question,” 

Q. “ You admit there is hesitation ; isn’t that so 7 ” 

A. ” And slowness is slowness.” 

Q. “ Then we have got them both from you now* You are both 
slow and you hesitate, on your own statement; is that so, Doctor 7 ” 

A. “Yes.” 

Q. “So the defendant and you are quite akin on that; is that 
right 7” A. ‘‘I admit no slowness and hesitancy, I am giving answers 
to your questions as carefully and accurately and frankly and promptly 
as I can*” 

Q* “Wasn’t the defendant doing that 7” A “I presume he was.” 

Q. “What was the next thing that you observed besides his slow¬ 
ness and hetifancy do you remember 7” 

A. “You will have to refresh my memory.” 

Q* (quoting) “I noted a forgetfulness, particularly of recent event. 
You think the defendant is even with you now, on forgetfulness don’t 
you 7” A. “It looks that way*” 

Q* “You say further, ‘I noted an expression of face which was 
peculiary characteristic of a certain form of mental disease; I noted 
particularly an expression of I won’t sav hilarity, but a fatuous, transitory 
smile, on occasions which did not call, in my opinion, for any such 
facial expression. Would you think it was extraordinary that there should 
be a supercilious smile on the face of a sane man under some cir¬ 
cumstances 7” A. “I should think it would be very extraordinary.” 

Q. “Doctor, he might have had in mind ‘he fact of the little talk you 
and I were to have thi’ afternoon. That might have brought a smile 
to his face; don’t you think so?” A. “I do not.” 

Q. “ If as he sat there he had an idea of what I would ask you and 
what your testimony would he, don’t you think he was justified in having 
an ironical expression upon hia face?” A. “ Perhaps.” 

Q* “ It comes to this, then, you selected only one specimen of tremul¬ 
ous handwriting 7 ” A. “ I said so*” 

Q. “ You yourself have shown slowness in answering my questions 7 ” 

A. “ Sometimes.” 

Q. “ And fotgetfuhess 7 ” A. “You said so.” 

Q. “ And you admit that any sane man listening to you would be 
justified in having an ironical smile on his face 7” A. (No answer.) 

Q. ” You also admitted that the man you claim to be insane, gave from 
memory a better idea of the contents of this legal paper than you did although 
you had examined and studied it overnight 7 ’’ A. ” Perhaps.” 

Q. (Condescendingly). “You didn’t exactly mean then chat the 
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defendant was actually deprived of his mind 7 ” A. " No, he is not deprived 
of his mind, and Tnever intended to convey any such idea.” 

Q. "Then, after all, your answers mean only that!the defendant has 
not as much mind as some other person; is that it 7 ” 

A. “ Well, my answers mean that he has paresis with mental deterior¬ 
ation, and, if you wish me to say so, not as much mind as some other people; 
there are some people who have more and some who have less” 

Q. *' He has enough mind to escape an expression which would indicate 
the entire deprivation of the mental feculties.” A. “ Yes ” 

Q. “ He has enough of mind to write the letters of which you have 
spoken in the highest terms 7 ” A. “ I have said they were good letters.” 

Q. “ He has enough mind to accurately and logically describe this 
instrument, the deed of guardianship, which he executed 7 ” 

A. " As I have desciibed.” 

Q. ” He probably knows more about his domestic aflfairs than you do. 
That is a fair presumption, if n’t it 7 A. “I know nothing about them." 

Q, ” For all that you know he may have had excellent reasons for 
taking the very course he has taken in this case 7” 

A “That is not impossible; it is none of my affair" 5ee Wtilman, 

p. 105. 

(*) One instance of perjured medical expert testimony was a doctor 
who had been the medical expert for the New York, New Haven 
and Hartford railroad fot thirty-dve years, for the New York Central 
railroad for twenty years and for the Esie railroad fifteen years. He was 
so great an expert that lawyers finally become afraid to cross-exemine 
him. There was one lawyer, however, who wes not afraid. The case was 
one in which a woman had sued the city for £ 50,000 damages, claiming 
she had been permanently injured by trippling over a street obstruction. 
Her counsel was ex-Chief Justice Noah Davis. Dr. Ranney, the famous 
expert, had been in daily attendance upon the woman for three years and 
testified he had examined her minutely 200 times. The city’s medical experts 
declared the woman was only hysterical, but the Jurylevidently believed 
Dr. Ranney. The cross-examination was as follows 

Counsel (quietly). " Are you able to give us, doctor, the name of 
any medical authority that agrees with you when you say that the particular 
group of symptoms existing in^this case points to one disease and only one 7 ” 

Doctor, “ Oh yes, Dr.tErskine agrees with me." 

Q. " Who is Dr Erskine, if you please 7” 

A. “Well,”said the witness, with a patronizing smile, “Erskine is 
probably was one of the most famous surgeons that England has ever 
produced.” 

There was a titter in the audience at the expense of the lawyer. 

• Q. “ What book has he written 7 ” 

A. “ He has written a book called ‘ Erskine on ihe Spine,* which is 
altogether thft best known work on the subject.” 

ihc titter around the courtroom was becoming louder. 

Q. “ When was this book published 7 ” asked the lawyer quietly. 
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A. “ About ten years ago ” 

Q, “ Well, how is it that a man whose time is so much occupied as you 
have told us yours is has leisure enough to look up medical authorities to see if 
they agree with him 1 ” 

A. “Well, Mr.-to tell you th®. truth,” said the doctor, fairly 

beaming on the lawyer, “ 1 have often heard of you, and I half suspected 
you would ask me some such foolish question; so this morning, after my break' 
fast, I took down from my library my copy of Erskine’s book, and found that 
he agreed witn me entirely.” 

This answer provoked a loud laugh ot the expense of the lawyer. 
But the lawyer reached under the table and picked up his own copy of 
“ Erskine on the Spine,” and walking deliberately up to the witness, said 

“ Won’t you be good enough to point out to me where Erskine adopts 
your view of the case ? 

The famous doctor was visibly embarrassed. 

“ Oh, I can’t do it now; it’s a thick book,” he said. 

“ But you forget, doctor, that thinking 1 might ask yousome such foolish 
question you examined your volume of Erskine this morning after breakfast 
and before coming to Court.” 

The doctor showed his embarrassment plainly. Refusing to take the 
book, he said: “ I have not time to do it now.” 

“Time I” thundered the lawyer. “Why, there is all the time in the 
world.” The doctor gave no answer, 

“ I am sure the Court will allow roe to suspend my examination until 
you shall have had time to turn to the place you read this morning in that 
book, and can rc'read it aloud to the Jury.” 

There was absolute silence in the court'toom for three minutes. 
The doctor wouldn’t say anything, the plaintiff’s attorney didn’t dare say 
anything, and the lawyer for the defendant did not want to say anything. 
He saw that he had caught the famous witness in a manifest falsehood and 
that the doctor’s whole testimony was discredited. After a few minutes 
more of this distressing silence, the presiding Judge Mr. Justice Barrett 
dismissed the witness and the whole case collapsed- See 15 M. L.}. 28'30 
(Jour). 

(irf) The following is another instance of cross-examination of a medical 
witness conducted many years ago by Gerritt A. Forbes of New York who 
afterwards became a Justice of the Supreme Court. “ He was defending a 
woman charged with having murdered her by poisoning. The defence was 
that the deceased died from natural causes and it was sought to show that 
the post mortem examination had revealed a condition of the vital organs 
which made it impossible for any physician to determine with certainty the 
exact cause of death. The doctor who had conducted the post mortem 
testified chat in his opinion death was caused by arsenical poison. Forbes 
drew out from him on cross'examination the general condition of the deceased 
as disclosed by the autopsy, and then asked if a man went under a tree during 
a thunderstorm* and that tree was struck by lightning, and if his dead body 
was afterwards found with marks of the electric fluid upon it, and also with 
a bullet throtigh his brain, and a dagger through his heart, and if an autopsy 
showed the presence of poison, what, in your opinion, would be the cause 
of death* This Une of defence proved successful, for, notwichstaading the 
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strong case presented by the prosecution, showing both opportunity and 
motive, the Jury rendered a verdict of acquittal- See 14 Cr- L, 1. 21 
(Jour). 

[xii) Butler says in his autobiography :—^When I was quite a young man 
I was called upon to defend a man for homicide. He and his associate had 
been engaged in a quarrel which proceeded to blows and at last to stones 
My client, with a sharp stone struck the deceased in the hetd on that part 
usually called the tcmole. The man went and sit down on the curbstone, 
blood streaming from his face, and shortly afterwards fell over dead. “ The 
theory of the Government was that he died from the wound in the temporal 
artery. My theory was that the man died of apoplexy and that if he had 
bled more from the temporal artery, he might have been saved—a wide 
enough difference in the theories of the cause of death ‘‘ Of course to be 
enabled to carry out my proposition I must know all about the temporal 
artery, its location, its functions, its capabilities to allow the blood to rass 
through it, and in how short a time a man could bleed to death through the 
temporal artery ; aho, how far excitement in a body stirred almost to frenzy 
in an embittered conflict, and largely under the influ nee of liquor on a 
hot day, would tend to produce apoplexy, I was relieved on these two 
points in my subject, but relied wholly upon the testimony of a surgeon tbs'- 
the man bled to death from the cut on the temporal artery from a stone in 
the hand of my client That surgeon was one oi those whom we sometimes 
see on the stand, who think that what they don’t know on the subject of 
their profession is not worth knowing. He testified nositively and distinctly 
that there was and could be no other cause for death except the bleeding 
from the temporal artery, and he described the action of bleeding and the 
amount of the blood discharged. “ Upon all these questions 1 had thoroughly 
prepared myself.” 

The cross-examination was as follows 

Q. “ Doctor, you have talked a great deal about the temporal 
arteiy ; now will you please describe it and its functions ? I suppose the 
temporal ait^ry is so called because it supol^ei the flesh on the outside of 
the skull, especially that part we call the temples, with blood.” 

A. " Yes ; that is so.” 

Q. “ Very well. Where does the temporal artery take its rise in the 
system ? Is it at the heart 7 ” 

A. ” No, the aorta is the only artery leaving the heart which carries 
blood toward the head. Branches from u c.rry the blood up thrcujh the 
opening into the skull at the neck, and the ..emporal artery branci.s from 
one of these.” 

Q. " Doctor, where does it branch eff from it ? On the inside or the 
outside of the skull I ” A. ” On the inside.” 

Q. “ Does it have anythin*; to do inside with supplying the biam 7 ” 

A. “No.” 

Q. Well, doctor, how does it get outside to supply the head and 
temples 7 ” 

A» Oh, it passes out through its approptirite opening in the 

skull,” 

Q. “ Is that through the eyes 7 ” A. “ No.” 

Q. “The eats?” A. "No,” 
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Q. “ It woulJ be inconvenient to go through the mouth, would it not, 
doctor 7 ” 

Here I produced from my green bag a skull. 

“ I cannot find any opening in the skull which I think is appropriate to 
the temporal artery. Will ycu please point out the appropriate opening 
through which the tempore 1 artery passes from the inside to the outside of 
the skull ? ” 

The doctor was utterly unable to*, do so. 

“ Doctor, I don’t think I will trouble you any further; you can step 
down.” 

“ He did so, and my client’s life was saved on that point. The temporal 
artery doesn’t go inside the skuU at all.” See Wellman, p. 2C0. 

(xiti) The following incident is related by Mr. Butler in his auto¬ 
biography :—“ I had a youns client who was on a railroad car when it was 
derailed by a broken switch. The car ran at considerable speed over the 
cross-ties for some distance, and my client was thrown up and down with 
great violence on his sea*. After the accident, when he recovered from the 
bruising, it was found that his nervous system had been wholly shattered, and 
tnar he could not control his nerves in the slightest degree by any act of 
h's will. When the case came to trial, the production of the pin by which 
the position of the switch was controlled, two-thirds worn away and broken 
eff, settled the liability of the railroad for any damages that occurred fiom 
that cause, and the case resolved itself into a question of the amount oi 
da nages only My claim was that my client’s condition was an incurable one, 
arising from the injury to the spinal cord. The claim put forward on behalf 
of the railroad was ttiat it was simply nervousness, which prjb.ibly would 
disappear in a short time. Tne surgeon who appeared for the railroad 
claimed the privilege of examining my client personally before he should 
testify. I did not care to object to that, and the doctor who was my witness 
and the railroad surgeon went into ttie consultation room together and had 
a full examination in which I took no part, having looked into that matter 
before. “ After some substantially immaterial matters on the part of the 
defence, the surgeon was called and was qualified as a witness. He teitified 
tr.at he was a man of great position in his profession. Of course in that i 
W3s net interested, for I know i e could qualify himself as an expert In his 
direct examination he spent a good deal of the time in giving a very learned 
and somewhat technical description of the condition of my client. He 
admitted rha: my client’s nervous system was very much stiartered, but he 
also stated that it would probably be only temporary. Of all this 1 took little 
notice; for, to tell the truth, I had been quite late the night before and in 
the warm court-room felt a little sleepy. Bur the counsel for the railroad put 
this question to him 

“ Doctor, to what do you attribute this condition of the plaintiff which 
you describe ? ” 

“ Hysteria, Sir; he is hysterical.” 

That waked me up. I said; ” Doctor, did I understand—I was not 
paying proper attention^to what did you attribute this nervous condition of 
my client I ” 

“ Hysteria, sir.” 

I subsided, and the examination went on until it came my turn to 
cross’examine. The cross-examination proceeded as follow! 
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Q. “ Do I understand that you think tni^ condition of my client 
wholly hysterical J ’’ A. '' Yes, sir, undoubtedly.” 

Q. ” And therefore it won’t last long ? ” 

A. “ No, sir not likely to.” 

Q. “ Well, doctor, let us see ; is not the disease called hysteria and its 
effects hysterics; and isn’t it true that hysteria, hysierics, hysterical, all come 
from a Greek word ? ” A. “ It may be.” 

Q. “ Don’t say it may, doctor; isn’t it ? Is it not an exact translation 
of the Greek word, which -is the equivalent of the English word womb ? ” 
A. ” You are right, sit.” 

Q. “ Well, doctor, this morning when you examined this young man 
here, (pointing to my client), did you find that he had a womb ? ” 

A. " I was not aware of it before, but I will have him examined over 
again and see if 1 can find it.” 

“ That is all, doctor; you may step down.” Ibid- 

(alv) In a case forldamages against a railroad company, having made 
nothing out of the cross-examination of the doctor for the company, the 
plaintiff’s lawyer threw these parting remarks at the witness:— 

Q. ” After all, Msn’t it a fact that nobody in your profession regards 
you as a surgeon ? ” A, “ I never regarded myself as one.” 

Q, ” You are a neurologist, aren’t you, doctor ? ” A. ” I am, sir.” 

Q. “ A neurologist, pure and simple ? ” 

A. “ Well, I am moderately pure and altogether simple,” 

The sympathy'of the Jury, it need scarcely 'be said,Swa8 altogether with 
the witness. See Wellman, p. 104. 

(xv) In a suit for damages it was shown that the plaintiff had concus¬ 
sion of brain, lo’S of memory, bladder difficulties, a broken leg, nervous 
prostration, and constant pain in his back. And the attempt to alleviate the 
Pain attendant upon all these difficulties was gone into with great detail. 
To cap all, the attending physician had testified tnat reasonable .value of his 
professional services was the modest sum $ 2,500, 

Counsel for the railroad, before cross-examining, had a critical 
examination of the dc ctor’s face and bearing m the witness’chair, and had 
concluded that, if pleasantly handled, he could be made to testify pretty 
nearly to the truth, whatever it might be. He concluded to spar for an 
opening, and it came within the first half-a-dozen questions J— 

Q. “ What medical name, doctor, would you give to the plaintiff’s 
present ailment ? ” 

A “ He has what is known as “ traumatic microsis.” 

Q. “ Microsis doctor ? That means, does it not, the habit, or disease, 
as you may call it, of making much of ailmants chat an ordinary healthy man 
would pass by as of no account I ” A. ” That is right, Sir.” 

Q. (Smiling). “ I hope you haven’t got this disease, doctor, have 
you ? ” A. ” Not that 1 am aware of, Sir,” 

Q. “ Then we ought to able to get a very fair statement from you of 
this man’s troubles, ought we not ? ” A. '* I hope so, Sir.” 

The opening had been found, witness was already flattered into agreeing 

with aU suggestions, and warned against eTtaggetations. 
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Q. “ Let us take up the bladder troubles first. Do not practically‘all 
men who have reached the age of sixty-six have troubles of one kind or 
another that results in more or less in itation of the bladder?” A. “Yes, 
that is very common with old men.” 

Q. “ You said Mr. Metts was deaf in one ear. I noticed that he 
seemed to hear the questions asked him in Court particularly well: did you 
notice it?” A. “I did.” 

Q. “ At the age of sixty-six are not the majority of men gradually 
failing in their hearing ? ” A. “ Yes Sir, frequently.” 

Q. “ Frankly doctor don’t you think this man hears remarkably well 
for his age, leaving out the deaf ear altogether ? ” A. “ I think he does.” 

Q. (Keeping the ball rolling). “1 don’t think, you have even first 
symptoms of this traumatic microsis.” 

A. (Pleased) “ I haven’t got it at all.” 

Q. “ You said Mr, Metts had had concussion of the brain. Has not 
every boy who has fallen over backward, when skating on the ice and struck 

his head, also had what you physicians call concussion of the brain ? ” 
A. “Yes,Sir.” 

Q. “ But I understood you to say that this plaintiff had had, in addition 
hemorrhages of the brain- Do you mean to tell us that he could have had 
hemorrhages of the brain and be alive to-day ? ” 

A. “ They were microscopic hemorrhages.” 

Q. “ That is to say, one would have to take a microscope to find 
them ? ” A. “ That is right.” 

Q. “ You do not mean us to understand, Doctor that you have not 
cured him of these microscopic hemorrhages ? ” 

A. “ I have cured him ; that is right*” 

Q. “ You certainly were competent to set his broken ileg or you 
wouldn’t have attempted it; did you get a good union ? ” 

A. “ Yes, he has got a good, strong, healthy leg*” 

Counsel having elicited by the smiling method all the required 
admissions, suddenly changed his whole bearing towards the witness, and 
continued pointedly. 

Q. “ And you said that 2,500 dollars would be a fair and reasonable 
charge for your services. It is three years since Mr. Metts was injured* Have 
you sent him no bill ?” A. “ Yes, Sir, I have.” 

Q. ” Let me see it. (Turning to plaintiff’s counsel) Will either of 
you let me have the bill ?” A. “ I haven’t it. Sir.” 

Q. (Astonished). “ What was the amotmt of it ?” A* “ 1,000 dollars.” 

Q. (Savagely). “ Why do you charge the railroad company two and-a- 
half times as much as you charge the patient himself ?‘* 

A. (Embarrassed at this sudden change on the part of counsel)* “ You 
asked me what my services were worth*” 

Q. “ Didn’t you charge your patient the full worth of your services ?” 

A. No answer. 

Q. (Quickly). “ How much have you been paid on your bill—on your 

oithr 
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A. “ He paid me, 100 dollars at one time, that is, two years ago: md 
at two different times since he has paid me 30 dollars.” 

Q. “ And he is a rich commission merchant down town !** (And with 
something between a sneer and a laugh, counsel sat down) 

(®ot) An example of a skiKul cross-examination is 'found in the report 
of the trial of William Palmer at the Old Bailey for poisoning of one Cock 
by strychnine. The defence sought to show that the cause of death was 
tetanui, and called a celebrated medical man of Leeds, who said the symptoms 
were testanic: that Cock was a man of delicate constitution, had a sore re- 
sul‘ing from disease, was excitable, and that on a man oi such a constitution 
and temperament having the sore, a slight cold would have the effect of cau'* 
ing idiopathic tetanus. On cross-examination by Mr. Cockburn, the doctor 
was forced to admit that he did not really know that the deceased was delicate 
and had not learned the organs were found in a healthy condition after death. 
He was made to confess that he did not know the deceased had ever had any 
such disease or sore as referred to in his direct testimony, he also admitted 
there was no ground for supposing that Cock had a cold. Cockburn then 
inquired" Now, Sir, with the delicate constitution gone, the disease gone, 
the sore gone, the cold gone, what ground have you for saying that there was 
idiopathic tetanus ?” The unhappy physician squirmed, hedged and took 
refuge in several general assertions, which were, however, completely de¬ 
molished by his relentless inquistor, while the effect of the testimony was 
entirely overthrown by the super! r knowledge of poisons displayed by the 
lawyer who conducted the cross-examination. H Cr. L. J, 20-21 (Jour). 

(aewt) “This lawyer is a wizard,” said a Philadelphia Judge. “Itione of 
his first cases he had to cross-examine a medical expert as famous a physician 
as the country boasted. Of course, Beck wanted to be little the big man as 
much as possible. He began his cross-examination thus 

Q. Doctor, you attended Russell Sage, I believe t 

A. Yes, I was called in consultation during Mr. Sage’s last illness. 

Q. Where is Russell Sage now ? A. He is dead. 

Q. Did you attend Grover Cleveland,'doctor J A, Yes. 

Q. Where is Cleveland now I A. Dead. 

The doctor had spoken sharply, and the court-room tittered, but Mr. 
Beck calmly and quietly went on: 

Q» “ And old Commodore Vanderbilt’-I believe you were summoned 
in his case J A. Yes. 

Q. “ Where is the poor old Commodore to-day ?” A. Dead 

Q. Did you, doctor, also attend George M. Pullman, Marshall Field, 
the elder Sothern Philip, D Armour, Richard Mansfield and Mark Twain ? 
A. I did 

Q, ' And they are all-.’ A. Dead. 

The lawyer nodded to the jury, shrugged his shoulders, smiled and sat 
down. The medical experts’ testimony somehow did not seem so wonderful 
after that. See Washington Star quoted in 23 M. L, T. 12. 
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(xviii) The accused prosecuted on charges of sexual degeneracy in 
the person. A doctor was called in for the prosecution whose evidence 
turned out to be irrefutable and very damaging to the accused. The 
defence Counsel thought it useless to attack the substance of the story but 
he applied the method of offsetting it by discrediting the witness per¬ 
sonally. The Counsel set clever plans some weeks before the trial. An 
investigator purchased 12 ultra violet rays machine of a new type which 
had been recently patented, and which had appeared on the market 
only six months previously. The Investigator posed as a salesman of the 
machine and offered one in return for a testimonial signed by the phy¬ 
sician to the effect that he had made everyday use of a lamp of that 
specific type for several years and that it had always operated satisfac¬ 
torily. The doctor did not realise that the machine was of a new 
type and with the handsome inducement of one as a gift, he signed the 
testimonial, which ultimately found its way to the files of the lawyer. 

Q. Is this testimonial signed by you ? A. Yes. 

Q. Is your Certificate absolutely genuine. ' A. Yes. 

The defence Counsel abruptly terminated his cross examination and 
offered the testimonial in evidence with the help of an Expert to prove 
that the machine which the doctor claimed to have used for a number of 
previous years had been on the market only for a few months. Thus 
with the manufactured set off prepared by fore-sight and industry, the 
testimony which could not have been otherwise attacked was completely 
ruled out. 

(xlx) William Hinshaw was charged for the murder of his wife. 
He put up the defence that burglars had entered the house and had 
shot his wife when she had desisted. He also stated that she had 
struggled with the burglars for sometime and had tan over to him and 
had said “ Will, is this you,” and then she died. He produced an expert 
to corroborate his version* On the other hand Coroner’s Autopsy had 
shown that the bullet had penetrated and shattered the speech centre cf 
her brain. 1 he cross examiner suspected that the conclusions drawn by 
the Expert were plainly erroneous and that the Expert was either 
giving hlse evidence or was honestly mistaken. The cross examination 
proceeded thus: 

Q. Doctor, in the forty years of your practice, did you ever treat 
or see treated a human being wounded as Mrs. Hinshaw was ?, A. 1 have 
seen treated and I have treated quite a number of,brain injuries. 

Q. My question is doctor, wounded as Mrs. Hinshaw was ? A. No, 

I never did. 

Q. Do you believe that a woman with her speech center shattered 
by a .38 calibre bullet could have arisen out of bed, engaged in a des¬ 
perate fight with the burglars and during the fight, could have gone to 
her husl»nd, who was fighting with another burglar, put her arms about 
her husband’s neck and say “ Is this you, Will ? " A. I don’t know. It 
might be possible. 

Q. It would have been a miracle, would it not? A Yes,'it looks 
like that. 

Q, But the days of miracles have pasaed, even in Indiana, have they 
not 7 A. I guess they have. 



CHAPTER 82 

Of Draftiman Regarding Plan. 

The evidence of draftsman who prepared the map or plan in a criminal 
case and more especially in a murder case is very important. Sometimes some 
indices are given on the map which though un-ncticed by the defence counsel 
sometimes go to prejudice the case of the accused. As regards the question of 
admissibility in evidence of such maps, the following points may be noted 

The person who prepares a map for use in a criminal case ought not to 
put upon it anything more than what he sees himself. Particulars derived 
from witnesses should not be noted on the body of the map but on a separate 
sheet of paper, annexed to the map as an index thereto, the spots being marL 
ed A, B. C. etc. IV24 C. 1029; 84 I. C. 654: 52 C. 172,1925 C. !;09:891, C. 242, 
1926 C. 550, 1936 P* II. Where the trail was c^racterized by grave irregulari¬ 
ties in procedure and a map prepared by the investigating officer had been 
rejected as not drawn to scale, a retrial was ordered. 64 I. C. 665 :25 C, W. 
N. 609:23 Cr L. J. 41. There are certain kind of indices which are regarded 
as inadmissible but legitimate index should be exhibited on the map. 1936 P. 
11,52 C< 1?2< A map prepared by Police on information is inadmissible in 
evidence. 1925 C. 959. 

Generally the draftsman would depose that he prepared the plan at the 
pointing out by the witnesses, but it can be easily shown by the cross-exami' 
nation of these witnesses that they did not go to the place of occurrence on 
the day the draftsman made the measurements. Sometimes the points which 
help the accused are intentionally omitted from the plan, e. the height of 
the wall to prove accessibility of the place, mention of adjoining houses 
owners of which are favourably inclined towards the accused, etc., etc. 

Illustration. 

In the famous Towers of Silence Case, Bombay, the cross-examination 
of Mr. Willcox, draftsman, by Anstey, defence counsel, shows how a formal 
witness who is called merely to prove a plan can be cross-examined with effect. 
This will also show as to the particular points to which attention should 
usually be drawn by the cross-examiner. The reader is refered to Ch 7 of 
authors’ Law and Methods of Police Investigation 1947 where this subject is 
exhaustively dealt with. 

CHAPTER 83 

Of Exaggerating and Enthusiastic Witnesses 

Some witnesses have got a tendency to exaggerate a thing without 
actually realising the result to such exaggeration. Ignorant villagers are 
generally given to such habit. If you just ask them as to the number of per¬ 
sons present at the scene of the occurrence, they will invaricbly say that the 
number of persons was several thousands whereas they were actually 20 to 25 
persons. In such cases lead the witness to an absurd position. 

One method of exposing falsehood is to encourage him to continue his 
' tale of falsehood until it lands him in an apparent‘absurdity. 

On this point, Harris says r--“ Give the lying witness plenty of line and 
you will find that his ,tale of lies will be proportionately great, A mile with 
him will become ■ three'if you let him think your object is to make it less* 
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Darkness will become ‘ light as day,* and the moon will shine with the utmost 
splendour when, according to the almanac, she is nowhere A witness once 
told me he did not know if it was moonlight in the middle of a fine July dav. 
It is impossible to tell how far the downright liar will go if you onV give him 
a little encouragement. You may not be able to contradict him upon all 
points, but this advantage alwavs accomranirs his evidence, that exassem’on, 
flt (1 rule, rectuhei no contradiction Let h'-m exaggerate and colour to the full 
extent of his inclinat’on or imagination, and when he has cnmpletpd the 
picture everyone will see that it is c mon«tro 3 ’ty.” See Harris, p. 71. 

Falsehood in toto is far le‘is common than n-isrcoresen’ation. Under this 
head comes exaggeration, the dangers of whirh h''v'> been Pointed out in the 
introduction. There are, however, other f rms, e. g.. QuestionAhruf 
what thickness was the stick w’th whirh you "aw Reus stride his wife De- 
fuRCta?” Answer—" About a thickness of a man’s little fing-r.” In truth it 
was about the thickness of a man’s wrist. Fahehocd in this shape m«y be 
termed falsehood inquantity Quest’on—"With what food did the jailor 
Reus feed the prisoner Defunctus 1 ” Answer.—With sea biscuit, in ordinary 
eatable state ” In truth the biscuit was rotten in great part. Falseh'^od in 
this shape may be termed falsehood in quality. (See Bentham’s Judicial 
Evidence, p. 141). 

“ Some persons are exaggerators by temnerament. They do not mean 
untruth, but their feelings are strong, and their imagination vivid, so that their 
statements are largely discounted by these of calm judgments and coller tern- 
nerament. They do not realise that we always weaken what we exaggerate ” 
Trjon Edwards, Exaggeration is a blood frelation to falsehood, and nealy as 
blaraeable. H. BiIIom, 

There are some persons who Would not for their lives tell a direct and 
wilful lie, but who so exaggerate that it seems as if for the lives they could not 
tell exact truth. Paget, 

Those who exaggerate in their statements" belittle themselves. Some 
men can never state on ordinary fact in ordinary terms. All their geese are 
swans, till you see the birds. J. B, Owen. 

There is absolutely no strength in exaggeration; even the truth is 
weakened by being exnressed too strongly. Exaggeration is neither thought- 
full, wise nor safe. It is proof of the weakness of understanding, or 
the want of discernment of him that utters «t, so that even when he 
speaks the truth, he soon finds it is received with partial or even utter un¬ 
belief. The habit of exaggeration b’comas a slavish necessity. There¬ 
fore, one should never speak bv superlatives; for in so doing one will be likely 
to wound either truth or prudence. Those who ptsetice exaggeration pass 
their lives in a kind of mental telescope through whose magnifying, medium 
they look upon themselves, and everything around them. 

Illustrations. 

(i) A woman '^as a witness in a will case and ^^hile giving evidence 
about certain question deposed that at that a particular time chimney of 
the lamp broke. The cross-examining counsel asked her, “ In how many 
pieces ? ” She replied that the chimney brjke into thousands of pieces. 

It was thus clear that the witness was merely exaggerating it. 

. (if) On Boswell telling Dr. Johson of an earthquake which had 
.been felt in Staffordshire, Dr- Johnson said to him;— “ Sir, it will be 
much exaggerated in public talk; for, in the first place, the common 
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people do not accurately adapt their words to their thoughts; they do 
not mean to lie, but taking no pains to be exact, they give you very 
false accounts. A great part cf their language is proverbial. If anything 
rocks at all they say it rocks like a cradle ; and, in this way, they go on," 
Cox’s Advocate. 

(iii) A good method of cros.o-examining a certain class of exaggerat¬ 
ing and enthusiastic witnesses is "to take advantage of their enthusiasm 
in the cause of the party whose side they wish to maintain, and quietly 
and eardually lead them to an extreme position which can neither be 
fortified nor successfully defended- They usually tjke pleasure in impar. 
tine tt eir knowledge to others while upon the stand, for they have a 
large share of the vanity which Max O’ Rell attributes to every American 
citizen, when he says That in America 'every fellow wishes every other 
fellow to think he is a devil of a fellow,’ and this fondness for display 
and love of approbation will often cause them to get into very deep 
waters; but, in order that the advocate may accomplish his purpose, he 

must conceal the object he has in view, and remain master of himself, 

I ' matter how trying his situation may prove.. He must, then, when he 
1 as led the witness to make statements which are improbable and unreason- 
able, ask him to explain his glaring inaccuracies, and if be attempts to equivo¬ 
cate or give evasive answers, sternly hold him to the issues involved,” 
Hardwick’s Art of Winning Cases, P-175. 

(iV) In a dacoity case a witness who was a gangman of the railway 
and was working on the lines, deposed that he was taking rest at noon 
on a hot summerday when six dacoits on three horses armed with guns, 
etc., passed by him. In cross-examination he deposed that the accused 
were going at rapid pace and he just partially rose and had only a glimpse 
of them. He exaggerated things to such an extent that his testimony 

was at once thrown out. He said that the accused Nos. 1 and 5 were 

armed with a particular weapon and were sitting on the first horse; 
accused Nos. 2 and 6 were riding a mare and the accused Nos. 3 and 4 
were riding a chesnet coloured horse and were armed with a pistol and 
a gun It was impossible that an ignorant person like the witness should 
be able to remember the details when giving evidence three years after 
he saw the deceits, and be able to see if the animal was a horse or 
mare, on which a particular dacoit was riding. See this case quoted in 
Chapter XLVI. 

(v) See illustration to Ch. 24 supra- 

Enthusiasm of a Witness. If a witness is enthusiastic for aside, 
he would depose to certain things in favour of the party for whom he 
is a witness, although he did not observe those things. In his enthusiasm 
for the party, he tries to help him as much as he can. Sometimes 
Such witnesses are blinded by their enthusiasm in a particular cause. Such 
witnesses are common in cases involving political, communal and religious 
strifes. Many fanatics out of their enthusiasm, generally comes forward 
to bear testimony to certain incidents, which they have not seen or 
heard. If a witness has some pecuniary or personal interest in a cause, 
his evidence should be received with caution and great scrutiny. One 
who is enthusiastic, imagines that he can do things which by their nature it 
would be almost impossible for him to do. 

A witness, who, either from self-importance, a desire to benefit the 
cause of the opposite party, or any other reason, displays a bquacious propen- 
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sity, should be encouraged to talk in order that he may either tall into some 
contradiction,! or let drop something that may be serviceable to the party 
interrogating. “ Of this damning kind,” observes the author of a judicial 
pamphlet, " are witnesses who prove too much ; for instance th?t a horse is 
the better for what the consent of mankind calls a blemish or a vice. The 
advocate on the other side never desires stronger evidence than that of a 
witness of this sort; he leads the witness on from one extravagant assertion 
on his friend’s behalf to another; and, instead of desiring him to mitigate, 
presses him to aggravate his partiality ; till at last he leaves him in the mire 
of some monstrous contradiction to the common-sense and experience of the 
Court and Jury ; and this the advocate knows will deprive his whole testi¬ 
mony of credit in their minds.” See Best on Evidence. 

When corporal punishment in the army excited so .much interest some 
time since, one parly denouncing it as useless cruelty, and the other insisting 
on it as indispensible to the government of an army,—the author met an 
officer who warmly defended the practice, and having first taken caie to 
pscettain that none of his hearers had witnessed a military flogging, assured 
them with great earnestness that there was nothing in it; he had seen a 
soldier receive nine hundred and fifty lashes, and not mind it in the least. 
It never occurred to this zealous person that were this true, the usual 
punishments of 50,100 or 350 lashes could not be very effective means of 
enforcing military discipline.” Best on Evidence, p. 612. 

CHAPTER 84 
Of Eye-witness 

Purjury is so common that a litigant can always procure a number of 
eye-witnesses who will readily come and sweat before the Court. Such 
witnesses can be thoroughly cross-examined and the real truth can be elicited 
from them. An eye-witness is always to be preferred to a witness who 
“thinks,” “ guesses,” and •' supposes ” all through bis testimony. Lord Coke 
says “one eye-witness is worth more than ten ear witnesses.” Visual 
senntiveness varies not only between persons of different races, but between 
those of the same race. The Bushman is impressible by changes in the field 
of view which do not impress the European, and such tests as occur in the 
telescopic search for minute stars show that, in the same race, the amount 
of light which excites a distinct feeling in one person excites do feeling in 
one person excites no feeling in another. Spancer, Principles of Psychology, 
p. 60- Dr. Hans Gross says that gypsies have the sight of the owl and the 
eye of the fox, enabling them to recognize, even in the night time, each passer¬ 
by long before the latter has perceived them. Dr. Hans Gross, Criminal 
Investigation, p 362. 

Defective ObservationThe declarations of witnesses are the 
recollections of their perceptions. First there is a sensory impression ; then 
a perception after that reception ; then a memory record. Perception is the 
apprehension of something seen, heard, felt, tasted, or smelt. With our 
sensory organs we see, heat, smell, and so forth, again and again without any 
awareness that we are so doing, but there is a mental registration of all this. 
This memory may or not be made conscious later on, when accidentally or 
intentionally stimulated. 

The following ciuotation from Hans Gross is helpful: “ My 
favourite demonstration of how surprisingly little people perceive 
isejuite simple I set a tray with a bottle of water and several ^jlaases 
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on the table, call express rttention to what is about to occur and pour a 
little water from the bottle into a glass. Then the things are taken away 
and I ask what has been done. All the spectators immediately reply ; ‘ You 
have poured water into a gWs.’ Then I ask further: 'With 
what hand did do it ? How many glasses were there ? Where 
was the gk?s into which I poured the water 1 How much did 
I pour ? How full was the glass ? Did 1 readly pour out or did I 
only make a pretence of doing so ? How full was the bottle ? Was it 
really water and not wine? Was it rot red wine? Whot did Ido 
with my hand after pouring out the water ? How did I look when I 
did it ? Did I shut my eyes? Did I stick my tongue out? Did I do 
so while 1 was pouring out the water, or before or alter I did so ? Did I 
wear a rirg on my hand ? Was my shin cuff vi'ible ? What was the 
exact DOtition cf my fingers when I held the glass ?’......These questions 

might be multiplied. It is as astonishing as it is amusing to note how 
little correctness toere is in the answers, how people will quarrel about 
their rep.ies, and how extraordinary are those replies. Yet, what do we 
ask of witnesses who have to describe much more complicated matters 
to which their attention had not been called before-hand and who were 
not questioned immediately after the event but much later; who more¬ 
over, may at the time have been overcome by fear, surprise, and so torth. 
I find that probing the testimony of even compatatively trained witnesses 
sometimes produces too funny results, and the conclusion that can be drawn 
from such evidence is scarcely valuable. Such suggestive remarks as:‘But 

- you will know,’ ‘ Just recall this,’ ‘ You would not have been so stupid as not 
to have eyes—’, and so on, in kindly whether’—, ‘But my dear woman, 
you have eyes—’, and so on, in kindly fashion—, may bring out an answer, but 
what real worth can such a reply have?” See Crime and Its Detection by 
T, W, Shore, at p. 138. 

When a witness states that he has seen a thing, his evidence should 
bear more weight than if he said he had heard a particular sound. Sight 
IS more depet dable than hearing or any other sense, unless the latter has 
lieen trained. A man will rarely be mistaken when he declares that he 
has seen a shot fired; he may olten be so when he says only that he has 

i heard it, for many sounds arising from different causes are so similar if 
not exactly the same, The bursting of a tyre may easily be taksn for the 
explosion ot a charge in a gun or pistol, especially by those nor familiar 
with fire-arms. The mistakes of perception, such as swearing that I have 
seen my frUnd at such p. place at such a time when he can prove that he 
was not there and it turns out that 1 have seen someone like him must be 

- added the errors that arise in and the confusion that exists between, what 
IS seen by this witness and that on the same occasion, arising out of differences 
in the visual organs of the persons The short-sighted witness has per¬ 
ceived him in distinctly. On the other hand the short-sighted often 
possess keener vision tor matters of minute detail and for things near 
them than do the long-sighted. Contradictory evidence is not necessarily 
on either hand a deliberate mis-statement. It is for the examiner to find out 
which statement, it either, is accurate. See Crime and Its Detection T. W. 

' Shore at p. 139. 

In addition to the physical causes of error in seeing there arc those 
which may loe called mental. " It is notorious that we often see what we 
believe we shall see, what we expect to see, and so ate frequently badly 
mistaken. We see a man making a drive with his ffst at the face of 
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another, who reels back. He may go so close that we will swear that a 
blow had been received, yet in truth there may have not been any contact. 
When reading a book or a newspaper it is easy to pass over misprints, 
believing that the letters we expect to see are actually there. Or we see 
the letters “S. C. 0” painted over a shop or printed on a bill, and we 
think we also see the letter “ T ” because we expect to see it; but the 
fourth letter turns out to be “W.” Such errors in visions are not un¬ 
common and on the part of a witness may prove disastrous. There are many 
quite common optical illusions, for which allowance should be made when 
examining a witness. An empty room appears to be larger than one of 
the same size which is filled with furniture; a man of average height 
looks tall when with several undersized men and vice versa, a fact of 
which Charlie Chaplin has availed himself to laughable purpose; a lonely 
tree in a wide field appears shorter than it really is. Trinity Church, 
New York City, appears like a toy alongside the high buildings that 
surround it. Long distances are often underestimated by the vision and 
short once overestimated. When walking, if tired, a long stretch of 
road ahead will appear longer than it will do when we are fresh. As 
the train rushes along, it is the telegraph poles that fiy past. .See Crime and 
Its Detection by W. T Shore at p. 140. 

Defective Memory. Most people are indignant when they are 
accused ot having an untrustwoiihy memony. In most of us memory 
is far from reliable The causes of error are many. Memory plays 
strange tricks, as we see in the events of every day life. We have care¬ 
fully put sjmething in a place which we feel sure that we shall remem¬ 
ber, often with irritating results. We decide that there is no need to 
make more than a mental note of a name or address, or of a telephone 
number, yet when we desire to recall it, perhaps urgently, it will not 
come to mind. Yet in Court, or to a police constable or official, 
witnesses will glibly testify to what they said, saw or heard may 
be many days or weeks ago. ^ee Crime and Its Detection by W» T. 
Shore at p. 143. 

“ Some memories are rapid, some slow; some retentive of names, 
some of faces, some of places, It has been well said; “Just as no two 
persons have exactly the same face, certainly no two have 'the same kind 
of memory,” There is a too great readiness to take for granted that a 
witness has a good memory; except when he or she says exactly what 
we do not wish to hear. “ As a rule the memory of a child is clear 
and distinct only in regard to quite recent events, but it is an over-statement 
to say that a child remembers the latest event alone. Again as a rule, girls 
have some accurate memories than boys, but upon this as upon all generali¬ 
zations it is not safe to rely, which is the reason for its being mentiQped. 
Here again it must be impressed upon the criminal investigator that 
each witness has idiosyncrasies and must be treated as identity ” 
When examining a witness, the investigator in search of a detailed account of 
an event or a description of a person seen must go warily. When several 
withncsses are testifying to the same facts, their recollections, though in the 
main in accord, may differ widely about minor matters. What can be done ? 
Of course, whenever these statements can be checked by other evidence, 
this will be done, but such is not always possible. _ Inquiry may be made into 
the witness’s reputation for accuracy. But all this takes time, of which there 
IS often little, if any, to spate. Native wit and experience of human nature 
mult be relied on to diatinguish fact from fiction. The first time that he cells 
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his story is the most likely time for the witness to avoid what may be called 
embroidery.” The effect of repetition is the filling in of memory-gaps, often 
unconsciously j perhaps with details that he has heard from others or has read 
In the newspaper which he comes to believe have actually been observed by 
hims.>lf. Each time a recollection is called up it may arouse other memories. 
See Crime and Its Detection by W. T. Shore at p. 143-144. 

The following cases relating to the evidence of eye-witnesses will be 
found useful:— 

When an alleged eye witness did not rescue the injured partv, the 
prefumption is that he did • ot see the fight 1932 P. L. R 1915. !f 
alleged eye witnesses ate .nimical to the accused ■'t belong to opposite 
fraction, it is not safe to reiy on their uncorroboratiid Lcstimony. lv30L, 
311. The mere fact that an eye witness does not come forward immediately 
an investigation begins is not in itself sufficient ground for rejecting his 
testimony i93iL. 529. Eye-witnesses who had witnessed the crime and 
assisted in concealing evidence or co.inived ct and g ve no information to 
Police or any other person are no better than accomplices. 1929 L. 540 :120 
I. C. 190 : 31 Cr. L. J. 50 In case of mutual infliction of injuries on each 
other, conviction should be under S. 326 and nor under S- 307 when there 
are no eye-witnesses. 2 R. 558 : 1925 R. 133. If some eye-witnesses were 
not called by the prosecution no inference favourable to accu'ied can be 
drawn. 1923 O. 217 : 74 I. C. 434. Hypothetical opinion of a medical man 
should not outweigh the testimony of respectable and disinterested eye¬ 
witnesses. 50 C. ICO : 1923 C. 116:1924 B. ^57. The mere fact that eye¬ 
witnesses did not come forward immedi-'tely the investigation began, is no 
reason to reject their evidence 1931 L 529. When a prosecution witness 
who was not interested in accused Nos. 1 and I came up after the occurrence 
and was told by eye-witnesses that accused No, 3 killed the deceased and 
they did not name Nos. 1 and 2. Held, that the accused Nos. 1 and 2 cannot 
be Convicted. 1923 L. 236 (2). The evidence of a witness who says that lie 
has seen murder being committed but not giving information, is not free from 
suspicion. 1935 0.1:1934 0. 315. The fact that the alleged eye-witnesies 
were disposed at the outset not to be disclose what they knew is no ground 
to discredit their evidence. 1935 C. 591; 36 Cr. L. J- 1254 Evidence ot 
eye-witness should not be rejected simply because she is wife of the com¬ 
plainant. 1933 0. 340 : 34 Cr. L. J. 538. 

Illustrations 

(i) It is said that A had a beautiful daughter who at the picturesque 
a^e of 15 began to love one B. In spite of remonstrances by her father she 
would not 'give up the amorous pursuit. A was very influential and there¬ 
fore, he contrived to implicate B in some serious offence. He sent his 
daughter away to a far off place and gave it out that she had been mudeied 
by B He fabricated the false evidence in the following manner:—He got 
some of her clothes besmeared with blood and had thrown them near the 
canal b.'nk and after killing a goat got its blood sprinkled near about the 
clothes Three witnesses swore that they saw B giving fatal blows with a 
sword on the neck of the girl and that he threw her body in the canal 

The alleged eye-witness said that they did not draw neat as they were 
threatened with a pistol which the accused was holding at that time in the 
other hand. After police investigation the accused was sent up for trial 
and committed to Court of Sessions. During the trial all alleged witnewes 
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deposed against the accused and their evidence could not be shattered 
as they were quite disinterested and had agreed in their version to the 
minutest details. The accused had made a confession before the Magistrate 
due to the threats held out by the police. He was found guilty and 
sentenced to death. The case went up to the A. P. Pillate Court for 
confirmation of the sentence and the accused also filed an appeal against 
his conviction. When the case was being argued before their Lordships, 
a girl appeared in Court and stated that she was the daughter of A, 
and for whose murder the accused has been sentenced to death. The 
Judges recorded her statement Her parents and the eye-witnesses were 
sent for and they identified her to be the same girl. The accused was 
acquitted and prosecution for giving false evidence was lodged against 
prosecudon witnesses. 

A vetv’ common form of conspiracy is to cause a person to disappear and 
then to charge with mutder some person against whom a spite is cherished. 
A plausible explanation is given of the disappearance of the body o; the 
alleged murdered person, or a putrid corpse is obtained from the adjoining 
river and gashing it in several places, it is brought forward as the remains of 
the missing individual In such conspiracies circumstantial details are nor 
infrequently sworn to by several persons, testifying as eye-witness’s to lilesed 
facts of the murder, to the burial of the corpse, etc., so tnat conviction tor 
the mutder may be duly passed, and the falsity of the wnole proceedings noc 
be discovered until the reappearance alive of the alleged murdered person. Lyon’s 
Med. Jut. 19C4, p. 17. 

CHAPTER 85 
Of False Witness 

In Cose of False Evidervx or Perjury 

Sometimes you will find a witness committing straight out, wilful 
perjury—sometimes, not often. “ When you find that, unsheath your sword 
and have a straight fight. You will have the sympathy of the Courc, and 
you will soon catch the sympathy of the jury. That man must be slaughtered. 
That doej not happen so often as people outside of the Gourt-house imagine : 
yet it does happen.” 14 Cr. L. J-, p- 27. 

‘ He who appears as it were uneasy by reason of the wickedness of 
his own crimes, shifts from place to place, who suddenly coughs i^uch and 
likewise draws his breath now or again, who scratches the ground witn his 
feet, who shakes his hands and clothes, the colour of whose countenance 
changes, and whose forehead sweats, whose lip becomes dry, who looks 
above and about him, ard wNo talks much irrelevantly, in a burned manner, 
and without being questioned, should be known as a false witness* Such a 
wretch should be punished severely.” See Narada Smriti- 

Of Partly False Witness [Falsus in uno, falsus in omnibus). 

Sometimes we find that the testimony of a witness is partly false. In 
such a case, care should be taken to find out whether it is false as to material 
points. There is always embroidery to a story, however, true in the 

main. _ 

" A liar is not to be believed even he speaks the truth ’ is an old 

sa3nng' 

The maxim “ Falsus in uno, falsus in omnibus ” is a sound one ; but 
it jnay be possibly pushed too fat. Asihas already .been stated, it must not 
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be supposed that all the untrue testimony given in Courts of Justice proceeds 
from an intention to^ mis-state or deceive- One the contrary, it most 
usually arises from interest or bias in favour of one party, which exercises on 
the minds of the witnesses an influence of which they are unconsious, and 
leads them to give distorted accounts of the matters to which they depose. 
Again, some witnesses have a way of compounding with their conscience ; 
they will not state a positive falsehood, but will conceal the truth or keep 
back a portion of it: while others, whose principles are sound, and whose 
testimony is true in the main, will lie deliberately when questioned on 
particular subjects, especially on some of a peculiar arid delicate nature. 
The mode of extracting truth by the cross-examination is, however, pretty 
much the same in all cases, namely, by questioning about matters which 
lie at a distance, and then showing the falsehood of the direct testimony 
by comparing it with the facts elicited- Brooms Max. XXVIII, 4th Ed-; 
Best on Evidence, p. 610, 

When the prosecution cannot be believed in its essential details, 
conviction cannot be based on part of the story. 1924 P. 813: 25 Cr. L 
J. 724, 47 I- C 73, Cont. 10 P. 590 :1931 P. 384 : 135 I. C. 81: 33 Cr. L. J. 
ill. Evidence should not be rejected wholesale simply because some of it 
is unreliable, if the story told by witnesses is in the main true. 1926 N. 129: 
89 I- C- 663. The fact that a witness makes mistakes in identification, is no 
reason for discrediting his evidence in other matters. 45 A. 309 :1923 A. 
352 : 24 Ct. L. J. 526. Where prosecution witnesses are untruthful as to the 
greater part of their evidence it would be dangerous to convict them on the 
residue without corroboration. 42 C. 784.1930 0- 460 : 32 Cr- L. J. 94,1933 0. 
457,1936 A. 747, 55 A. 379,1931 L. 38: 32 Cr- L. J. 522, 28 Cr. L. J. 185.45 A. 
300.1927 L. 797,1921 P. 406,1924 N- 33, 1929 0- 248, 1933 A. 401, 1932 B- 
424,1930 M. W- N- 723. See 1931 P. 384 :10 P. 59. When the greater part 
of the story if disbelieved, a Court cannot reconstruct a story wholly incon¬ 
sistent with that told by witnesses. 1924 P. 813 : 25 Cr. L- J. 724. When 
the evidence of a witness stands discredited on the crucia-point it cannot 
be relied on a less important point without strong corrobol ration. 1930 
M. W. N. 723, 42 C- 313, 42 C- 7^- Tf tne Judge has discredited the accounts 
of the occurance as given by the prosecution and based the conviction on a 
narrative of his own, framed on surmise and conjecture, the conviction will 
be set aside- 17 C. W. N 538, 81L C. 212 :1924 P- 813 : 25 Cr- L. J. 724. 
It is permissible for a Court to accept part and reject the rest of any 
witness’s testimony. 78 I. C* 542: 1924 N- 129 : 20 N. L. R. 63- Where 
the major portion of the evidence is false, no case can be bull; on it. 1934 
0.124:35 Cr. L. J. 804. Evidence of perjured witness should not be discarded 
altogether* Court must sift truth from falsehood 1934 0- 507, 1933 A, 
89o Diss from. Simply because of existence of some deliberate falsehood 
evidence cannot be totally rejected. 1933 0. 269, Evidence of perjured 
witness is of no value by itself or by way of corroboration. 193) A. 834; 
55 A. 639, 1933 A* 401, Rel. on. If the prosecution case is lalse and 
perjured in material particulars and is supported by perjured evidence, the 
whole case must be thrown out. 1933 A. 896; 146 L C* 914.1933 A. 31, 
1933 A. 401,14 C. 164 and 1933 C. 463 Ref- 

If an individual were to invent a story entirely, the result would be 
his inevitable detection ; but if he build a structure of falsehood on the 
foundation of a little truth, it may put honest man’s life in jeopardy 
The most effectual way of laying a plot, is not swear too hard or too much 
or to come too directly to the point but to Itnit the false with the true, to 
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interlace reality with fiction and to escape detection by taking most especial 
care never to have two witnesses to the same effect and also to make the 
facts as moderate and as little offensive as possible. Rhetoric, Part I, 
Chap* III, S* 1: Field’s Law of Evidence in Br* India, 8th Ed., p. 
XXXVIII. 

The maxim Falsus in uno falsus in omnibus (false in one particular ; 
false in all) is a dangerous one, especially in India, for if a whole body 
of testirnony were to be rejected because the witness was evidently 
speaking untruth in one or more particulars, it is to be feared that witnesses 
might be dispensed with. There is always embroidery to a story, how¬ 
ever true in the main. When main part of the deposition is true, it 
not arbitrarily be rejected becanse of a want of veracity on perhaps 
some very minor point. Field’s Law of Evidence in Br. India, 8th Ed-, 
pp. XL and XLI* But the case will be different if one of the essential 
circumstances in the story be clearly unfounded. This, to use a felicitious 
expression of Mr* Hallam’s, “ is to pull a stone out of an arch, the whole 
fabric must fall to the ground*” Ibid. See also Constitutional History 
of England, Vol* II, p. 687, 4 Moo* I* A* 441* Ordinary legal and reason¬ 
able presumptions of facts must not be lost sight of in the trial of 
Indian cases, however untrustworthy much of the evidence submitted 
to the Courts may commonly be ; that is, due weight must be given to 
evidence and it should not be rejected due to general distrust nor to 
perjury widely imputed, without some grave grounds to support the 
imputation. 14 Moo. I. A. 354. ‘‘ There is no better criterion of the truth, 
no safer rule for investigating cases of conflicting evidence, where perjury 
and fraud must exist on one side or the other, than to consider what 
facts are beyond dispute, and to examine which of the two cases best accords with 
those facts according to the ordinary course of human affairs and the usual 
habits of life-” I M )o. I. A. 19 : 5 W* R. P. C* 26 -29. 

Probabilities are an important element of consideration where the 
evidence appears unreliable or is directly conflicting ; but a case should 
not be decided upon probabilities alone, apart from the evidence which the 
parties have submitted to the Court. 21W. R. 436. 

Disbelieved Regarding one Accused- Evidence disbelieved as to one 
accused need not necessarily be rejected altogether. 30 P. W* R. 1914 
Cr. Evidence disbelieved against five accused must be convincing be¬ 
fore the 6th person could be convicted. 1931 L 38 :1934 0.13 : 35 Cr. 
L J, 681. An accused should not be convicted on the strength of evi¬ 
dence which is disbelieved so far as other accused are concerned, if 
the ground for disbelieving it is common to all of them. 20 P. W. R. 
1909 Cr, 33 P. W. R. 1914 Cr., 1921 P, 406. If evidenae of eye-witnesses is 
accepted against some accused but not against others, it does not 
necessarily vitiate the judgment. 1932 L. 424. Where there is conclusive 
proof of perjury on the pare of alleged eye-witnesses with regard to 
one accused, Court would refuse to convict others on their evidence. 
1934 A. 908. If a witness has deliberately committed perjury in falsely 
implicating one accused, it is impossible to accept his evidence against 
another accused. 1935 L. 922. Appeal No. 320 of 1934 approved 1933 A. 
314:55 A. 379:1933 A. 401; 34 Cr. L. J. 765* 

If prosecution witnesses are considered unreliable in case of some 
accused, their evidence must be closely sifted as regards others. 1933 
0. 59: 34 Cr. L. J. 243. If the approver substituted an innocent persent 
and bis evidence has been rejected against him, the entire evidence 
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against other accused should also be rejected. 1933 L» 871; 35 Cr. L. J, 
137. Evidence discarded against some accu<!ed should not be relied on against 
others. 1933 0. 404 : 35 Cr. L. J. 192. 

Of Totally False Witness. Perjury is, as we have said, a much 
more uncommon crime than it is usually thought to be- Not that wit¬ 
nesses do not sometimes swear that which is not true, but they are 
often simply mistaken, and when a witness, instead of wilfully lying, is 
mistaken, the advocate should by a careful and patient examination prove 
this to the satisfaction of the jury. It is cruel, brutal, and impolitic 
ior a lawyer to examine a witness upon the theory that he is swearing 
falsely when the believes that he is only mistaken as to certain im¬ 
material matters in his testimony- Juries love fair play, and they are 
usually sagacious enough ro discover from the demeanour of a witness 
whether he is swearing falsely or truly, and will govern themselves 
accordingly- If a witness is dishonest and not desirous of telling the 
- truth, it is very important that he should be examined rapidly, so that 
he can have no time to conccct plausible answers between questions. 
If a witness is honest he will answer the questions unhesitatingly. 
But if he is swearing falsely, by this method his detection will nearly 
always follows. In conducting the examination of a witness who, he 
believes, has sworn falsely the advocate has two courses open to him. 
He may show distrust of the witness by his manner, look, and tone of 
‘ voice or he may examine him as if he thought him an honest witness. 
We shall give, further on, particular directions for the guidance of the 
advocate in following cither plan- Both courses have their advantages. 
The advocate, by letting the witness see that he believes he is not 
telling the truth, and treating him with great severity, will usually 
cause the witness to show his guilt by his looks, for as a general rule 
a liar is a moral coward. But if the witness thinks that what he has 
already said has been believed, he becomes careless, and if given plenty 
of rope he will hang himself, and the advocate can easily point out the 
inconsistencies in, and unreasonableness of, his testimony, to the jury 
in his address. When the witness has contradicted himself, the advo¬ 
cate should not ask him to explain, but should take advantages of the 
contradiction in his argument to the jury. If asked to explain, the 
witness will usually find some satisfactory explanation even if he is obliged 
to invent it, take back what he has said, or modify or change it- See 
Wrottesley on the Examination of Witnesses, 11 Ed-, pp- 81—83. “ There 
should always be some foundation fact for the most airy fabric ; pure inven¬ 
tion is but the talent of a deceiver.” Byron- 

The following decisions on concocted evidence will be found useful— 

Where the manipulation in the personnel of the actors in a crime 
is extremely easy and extremely difficult to refute, the question of motive 
is extreme inportance- 1926 0- 120 : 27 Cr. L. J. 529 ; 93 I- C. 1025- 

Prosecution witnesses deliberately set about implicating innocent 
persons run a grave risk of their evi.ience being rejected in toto, even against 
persons whom the Court suspects as offenders- 1931L. 38 :130 1. C 110:32 
Cr. L. J. 522. An approver can easily substitute an innocent person for a real 
offender. 1931 L. 408 : 32 Cr. L. J. 818 :1321. C. 185:1931 Cr. C. 648. In a 
murder case when witnesses implicate the accused when they are faced with 
the necessity of exculpating themselves, their evidence is open to grave 
suspicion. 1930 P. 338:1291- C- 666. There is tendency in N. W. F. Pro¬ 
vince to include innocent with the guilty and to ascribe principal part to 
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guilty persons and minor part to innocent relatives- 1935 Pesh. 75,1935 Pesh, 
50 :1935 Cr. G. 35L In weighing evidence regard should be paid to (1) what 
is stated against the accused in first information report, [2) feeling of enmity 
between the parties, (3j tne facility with which he could be implicated and 
(4) the motive for implicating him- 90 P. L. R. 1909; 19 P. W. R- 1909 Cr-: 11 
Cr. L J-130. Where the defence does not cross-examine prosecution wit¬ 
nesses concerning defence version, it is usually safe to conclude that it is an 
after-thought and the defence evidence is concocted one- 1935 R. 393. 

False charges are usually supported by carefully concocted details, 
sometimes of such a incredibly minute character as to be obviously of a “too 
perfect kind” Though as a rule much less ingenuity is displayed in' per¬ 
petrating and concealing the crimes than would be expected from the subtle 
cunning and deceit practised in the smaller afiairs of every day life. Lyon's 
Med. Jur. 1904, p* 17. 

In India severe, even mortal, injuries are sometimes inflicted on an 
individual with his conset by another or others, for the purpose of supporting 
a false charge. Lyon’s Med. Jur. l904, p. i53, Lyon’s ivieJ. Jur-1935, po. 223 
238. 

One mark of a false case is not uncommonly the extraordinary number 
of persons who ate said to have seen the occurrence, whicn in the natural 
course of things would have been witnessed by a limited number of persons 
only. But sometimes two or three persons are easily found, tnen a larger 
number, who, from motives ot interest or^maiigiiity, will comD.ne to aggrand¬ 
ize themselves or to rum an opponent. Field s Law of Evidence in Br. India, 
8th Ed., p. XXX. 

In a case of assault five witnesses described the incident and all de¬ 
tailed the names of the eleven accused m the same order- It may safely be 
said that without concert this could not possibly happen, it happe.ned that 
the Mukhtar obtained a copy or the complaint made some days previously 
and, in order to guard effectually against discrepancy, he had made each of 
the five witnesses commit it to memory- Field’s Law ot Evidence in Br. India, 
8th Ed., p. XXIU. 

Where several witnesses bear testimony to the same transaction and 
concur in their statment of series ot particular circumstances, there can be 
only two conclusions—either the testimony is true or the coincidences are 
the result of concert and conspiracy* To determine which is the case, there 
are two valuable tests. First, are the witnesses independent and acting with¬ 
out concert 2 Second, are the coincidences natural and undesigned. Jbid at 
p. XXII* If a witness has been demonstrably shown to be liar, his evidence 
should not be acted upon unless it is confirmed by witnesses or circumstances. 
1934 L. 743=15 L. 765. Evidence of perjured witness enen if corroborated is 
of no value* 1933 A. 834=35 Cr. L. J* 353,1933 A, 401, 1933 A- 3L4,1936 L> 
278 = 17 L- 460. If a witness is disbelieved his statement cannot be used to 
corroborate some other witness. 43 Cr. L, J. 549. 

Falsehoods not only disagree with truths, but usually quarrel among 
themselves. A liar begins with making falsehood appear like truth, and ends 
with making truth itself appear like falsehood. ‘ ‘ Some men relate what they 
think as what they know; some men of confused memories, and habitual 
inaccuracy, ascribe to one man what belongs to another; and some talk on 
without thought or care- A few men are sufficient to broach falsehoods, 
which ate afterwards innocently diffused by successive relater." t/ohmon. 
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It is more from carelessness about the truth, than from the intenion 
of lying, that there is so much falsehood in the world. Ibid- 

When Aristotle was asked what a man could gain by telling a false¬ 
hood, he replied “ Never to be credited when he speaks the truth." 

“ It is i;o doubt diflBcult to lay down any hard and fast rule upon which 
cross-examination may proceed when dealing with a false witness. The cross¬ 
examiner ought to probe the witness thoroughly by a minute interrogation. 
By repeated and exhaustive questioning the cross-examiner always arrives 
at a point of which the witness has not dreamed and on which he has not 
consulted his accomplices. The slightest indication of contradiction betrays 
to the investigator the weak point, and he has only to follow up on the same 
lines in order to pierce the whole tissue of lies- You must discriminate as 
clearly as possible the various portions of the witness’s deposition. It is not 
sufficient to wait until the deposition becomes for some reason or other 
suspicious, for as soon as such reason arises, we have the end of the thread 
in our hands, and can ordinarily unravel it with ease. But it is necessary to 
face in advance the possible falsehood of every statement of witnesses. To 
do so is not to display exaggerated mistruot, but is only a proof of prudence 
and experience, it must be remembered that the witness whose evidence 
is entirely false is not so diffiult to deal with as the one who mixes truth with 
some falsehood. With a witness who comes forward with a story entirely 
false, your cross-examination ought to proceed upon the supposition that the 
facts are not within his direct knowledge. They are the result of his im¬ 
aginative faculty or put into his mouth by other to be reiterated by him. He 
has simply to reproduce what he has no foundation in real impression in his 
mind. Li he be led to traverse beyond the line of his preparation, or obliged 
by a process of judicious cross-examination to lecast the same story according 
to his own frame of mind and in his own words, he will be found unequal to 
the task.” See Rahmat Ullah, p. 106. 

If the story which the witness tells be altogether false, the matters he 
speaks of will not fit in with the surrounding circumstances in all their 
details, however skilful the arrangement may be. " The multitude of 
surrounding circumstances will all fit in with a true story, because that is 
part and parcel of those circumstances carved out from them, no matter how 
extra-ordinary it may be ; just as the oddest shaped stone you could cut 
from the quarry would tit in again to the place whence it was taken. It is 
therefore to the rock of which it once formed part, that you must goto 
see if the block presented be genuine or false. You must in other words go 
to the surrounding circumstances. The witness, however clever he may be, 
cannot prepare himself for questions which he has no conception will be put 
to him ; and if you test bis imaginary events by comparing them with real 
events, you will find the real and the false could not exist in their entirely, 
there must be a displacement of facts which have actually occurred, which is 
otherwise impossible-’’ See Harris’ Hints on Advocacy, p. 63. 

Bentham says“ When a man delivers false testimony, whatever 
falsification is in it may be either of his own invention, or of the invention 
of someone else, either home-made ox imported Made at home or abroad, 
the inventor of it must have had a stock, a ground, composed of true facts 
to work upon. To the true man, knowledge of any facts other than what 
are presented to him by his own memory is of no use. Why ? Because all 
true facts are consistent with each other, his facts being true ; they cannot 
receive contradiction from any other facts that are likewise. To the 
mendacious deponent on the contcaty, knowledge of other connected facts 
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is indispensable ; Ins scoci oi tins sort oi information cannot be too extensive 
for his security against detection; it can neverindeed be sufficiently extensive, 
because every true fact that has any discoverable bearing upon the case, 
presents a reck upon which, if unseen, his false facts, one or more of them, 
are liable to split. ‘‘You must approach the object under cover, opening 
with some questions that relate to other matters, and then gradually coming 
round to the desired point, and even when you have neared the desired 
point you must endeavour, every device your ingenuity can suggest to 
avoid the direct question, the answer to which necessarily and obviously 
involves the contradiction. The safer and surer course is to bring out the 
discrepancy by inference, that is instead of seeking to make the witness 
unsay what he has said, it should be your aim to elicit a statement 
which may be shown by argument to be inconsistent with the former 
statement. 

Cox in his famous book' Advocate ’ says“ The question has often 
occurred to us whether it is more prudent to show such a witness that you 
suspect him, or to conceal your doubts of his honesty. Either course has its 
advantages. By displaying your doubts you incur the risk of setting him 
upon his guard, and lending him to be mere positive in his assertions and 
more circumspect in his answers, but, on the other hand, a conscious liar is 
almost always a moral coward ; when he sees that he is detected, he can 
rarely muster courage to do more than reiterate his assertion, he has not the 
presence of mind to carry out the sco..y by ingenious invention of details and 
a consistent narrative of accidental c.rcumstances connected with it, A 
cautious concealment of your suspicions possesses the advantage of enabling 
you to conduct him into a labyrinth before he is aware of your design, and 
so to expose his falsehood by self-contradiction and absurdities. Perhaps 
either course might be adopted, according to the character of the witness. 
If he is a cool, shrewed fellow, it may be more prudent to conceal from him 
your doubts of his veracity until he has furnished you with the proof- If he 
IS one of that numerous class who have merely got up a story to which they 
doggedly adhere, it may be wise to awe him at once by notice that you do 
not believe him and that you do not intend to spare him. We have often 
seen such a witness surrender at discretion on the first intimation of such an 
ordeal. This is one of the arts of advocacy which cannot be taught by 
anything but experience. It is to be learned only by the language of the 
eye, the countenance, the tones of the voice that betray to the practised 
observer that is passing in the mind within. But after having a glance 
at your man, resolve upon your course, pursue it resolutely. But not 
deterred by finding your attacks parried at first—persevere until you have 
obtained your object, or are convinced that your impression was wrong, and 
that the witness is telling the truth. If you determine to adopt the course 
of hiding from him your doubts, be careful not to betray doubt by your face 
nor by tone of voice. A good advocate is a good actor, and it is one of^ the 
faculties of an actor to command the countenance- Open gently, mildly, 
do not appear to doubt the witness; go at once to the marrow of the story 
he had told, as if you were not afraid of it; make him repeat it; then carry 
him away to some distant and collateral topic, and try his memory upon 
that, so as to divert his thoughts from the main object of your inquiry, and 
prevent his seeing the connection between the tale he has told and the 
question you are about to put to him, than by slow approaches, bring him 
back to the main circumstances by the investigation of which it is that you 
purpose to show the' falsity of the story. The design of this manoeuvre is, 
of couise, to prevent him from seeing the connection between his own story 
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and your examination, so that he may not draw upon bis imagination foi 
explanations consistent with his original evidence ; your design being to 
elicit inconsistency and contradictions between the story itself and other 
circumstances, from which it may be concluded that it is a fabrication If, 
however, you adopt the other course and, instead of surprising the witness 
into the betrayal of his falsehood, you resolve to bring it out of him by a 
bold and open attack—to awe him, as it were, into honesty—aspect and voice 
must express your consciousness of his perjury, and your resolve to have the 
- truth. A stem, determined fixing of your eye upon his, will often suffice to 
unnerve him and will certainly help you to assure yourself whether your 
suspicions ate just or unjust. It may be stated as a general rule, that a 
witness who is lying will not look you fully in the face with a steady gaze, 
his eye quivers and turns away, is cast down, and wanders restlessly about. 
On the contrary the witness who is speaking the truth or what he believes 
to be the truth, will meet your gaze, however timidly, will look at you ' 
when he answers your questions, and will let you look into his eyes. 
There may be exception to this rule, but it rarely fails to mform the advocate 
whether the person subject to cross-examination is the witness of truth or of 
falsehood. 

"Thus assured and pursuing your plan of bold attack, there needs to 
be no circumlocution, no gradual approaching, as in the other method of 
surprisal, but go straightway to your object; plunging the witness at once 
into the story you are questioning. Make him repeat it slowly. It will 
often be that under the discomposure of your detection of his purpose, 
he will directly vary from his former statement, and if he does so ia 
material points, which are sufficient to discredit him, it will usually be 
the more prudent course to leave him there, self-condemned, instead of 
continuing the examination, lest you should give him time to rally, and 
perhaps contrive a story that will explain away his contradictions.” 

A witness whose testimony is partially false is more difficult to deal 
with than a wholly lying witness. “ A half-truth is the blackest of lies" 
Avoid giving the witness cause for suspicion, as the witness is apt to 
be put on his guard and to be cautious in his answers, if he suspects that you 
doubt his veracity. 

Wellman says; “I however, the manner of the witness and the 
wording of his testimony bear all the earmarks of fabrication, it is often 
useful, as your first question, to ask him to repeat his story. Usually 
he will repeat it in almost identically the same words as before, showing 
. be has learnt it by heart. Of course it is possible, though not probable, 

[ that he has done this and still is telling the truth. Try him by taking 
hm to the middle of his story, and from there jump him quickly to the 
beginning and then to the end of it. If he is speaking by rote rather 
than Irom recollection, he will be sure to succumb to this method. He 
has no facts with which to associate the wording of his story; be can 
only call it to mind as a whole, and not in detachments. Draw his 
attention to other facts entirely dissociated with the main story as told 
by himself- He w ill be entirely unprepared for these new inquiries, and 
will draw upon imagination for answers- Distract his thoughts again to 
some new part of his main story and then suddenly, when his mind 
is upon another subject return to those considerations to which yoii 
had first called bis attention, and ask him the same questions a second 
time, He will again fall back upon his imagination and very likely will 
give a different answer from the first—and you have him in the net 
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He cannot invent answers as fast as you can invent questions, and at 
the same time remember his previous inventions correctly; he will not 
keep his answers all consistent with one another- He will soon become 
confused and, from that time on, will be at your mercy. Let him go as 
soon as you have made it apparent that he is not mistaken but lying-” (Well¬ 
man, pp‘ 48-49). 

Cox says;—“An excellent plan is to take the witness through his 
story, but not in the same order of incidents in which he told it. Dis¬ 
locate his train of ideas, and you put him out; you disturb his memory 
of his lesson. Thus begin your cross-examination at the middle of his 
narrative, then jump to one end, then to some other part the most 
remote from the subject of the previous question. If he is telling the 
truth this will not confuse him, because he speaks from impressions upon 
his mind ; but if he is lying, he will be perplexed and will betray himself, 
for speaking from the memory only, which acts by association, you disturb 
that association, and his invention breaks down. When you are satisfied 
that the witness is drawing upon his invention, there is no more certain 
process than a rapid fire of questions. Give him no pause between them ; 
no breathing place, no point to rally. Few minds are sufficiently self- 
possessed as, under such a catechising to maintain a consistent story. 
If there be a pause or hesitation in the answer, you thereby lay bare 
the falsehood- The witness is conscious that he dares not stop to think 
whether the answer he is about to give will be consistent with the 
answers already given, and he is betrayed by his contradictions. In this 
process it is necessary to fix him to time, and place and names-—' You 
heard him say so ? ’ ‘ When ? ‘ Where ? ’ ' Who was present ? ’ ‘ Name 

them.’ ' Name one of them.’ Such a string of questions, following one upon 
the other as fast as the answer is given, will frequently confound the 
most audacious. Fit names, and times and places, are not readily invented, 
or if invented not readily remembered- Nor does the objection apply 
to this that may undoubtedly be urged against some others of the arts 
by which an advocate detects falsehood, namely, that it is liable to 
perplex the innocent, as well as to confound the guilty; for if the tale 
be true, the answers to such questions present themselves instantaneously to 
the witness’s lips.” 

Taylor says: “ While simplicity, minuteness, and ease are the natural 
accompaniments of truth, the language os witnessiS coming to impose 
upon the jury is usually laboured, cautious and indistinct. We have, 
too, more or less conclusive indications of insincerity of falsehood when 
we find a witness over-zCalous on behalf of his party; exaggerating circum¬ 
stances, assuming an air of bluster and defiance; answering without 
waiting to hear the question ; telling his story glibly and with extraordinary 
accuracy in language obviously not his own; forgetting facts where he 
would be open to contradiction; minutely remembering others, which he 
knows cannot be disputed; reluctant in giving adverse testimony; replying 
evasively or flippantly; pretending not to hear the question for the purpose 
of gaining time to consider the effect of his answer; affecting indifference; 
or often vowing to God and protesting his honesty. In the testimony 
of witnesses of truth there is, on the other hand, a calmness and 
simplicity; a naturalness of manner; an un^ected readiness and copious¬ 
ness of detail, as well in one part of narrative as another; and an evident 
disregard of either the facility or difificulty of vindication or detection,” 
('Taylor, S. 52). 
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Powell says: “A witness of truth usually gives prompt, frank 
answers to all questions whether they tell for or against his side. Even 
if an untruthful witness shows no signs of weakness in his examination- 
in-chief, under skilful cross-examination he will usually disclose his latent 
bias or motive- If he suddenly becomes deaf or dull when awkward 
questions are asked; if he shuffles or fences with the question, or answers 
it ‘ by the card,’ then his evidence will be discredited. Nevertheless it must be 
remembered that demeanour is not conclusive; a truthful witness may 
create a bad impression while an untruthful one may appear to be frank 
and honest." (Powell, p. 505). 

Alison says: " Where a witness is evidently prevaricating or concealing 
the truth, it is seldom by intimidation or sternness of manner that he 
can be brought to let out the truth. Such measures may sometimes 
terrify a timid witness into a true confession, but in general they only ' 
confirm a hardened one in his falsehood, and give him time to consider 
how seeming contradiction may be reconciled- The most efectud method 
is to examine rapidly and minutely as to a number of subordinate and 
apparently trivial points in his evidence, concerning which there is littla 
likelihood of his being prepa»ed with falsehood ready made: and where 
such a course of intefrogation is skilfully laid, it is rarely that it fails in 
exposing perjury or contradiction in some parts of the testimony, which it is 
desired to overturn. It frequently happens that in the course of such a rapid 
examination, facts most material to the cause are elicited, which were either 
denied or but partially admitted before In such cases there is no ground on 
which the facts thus reluctantly extorted, or which have escaped the witness 
in an unguarded moment can be laid by the jury. Without doubt they come 
tainted from the polluted channel through which they are adduced; but 
still it s generally easy to distinguish what is true in such depositions from 
what is false, because the first is studiously withheld, and the second is as 
carefully put forth : and it frequently happens that in this way the most 
important testimony in a case is extracted from an unwilling witness, which 
only comes with the more effect to an intelhgent jury, because it has 
emerged by the force of examination in opposition to an obvious desire to 
conceal.” (Alison’s Practice of Cr. Law. p- 43}. 

There are witnesses who attempt to avoid disclosure of facts or dis* 
cussidn upon a subject by repeating that ‘ don’t known ’ or ‘ don’t recollect.’ 
They are difficult to deal with. 

Sometimes a witness will not answer- He does not choose to know- 
He will not temt.mber. He is obstinately ignorant. You are aware that he 
could tell you a great deal if he pleased, but he has reasons for forgetting. 
Such a witness will tax your skill and patience. To conquer him you will 
need as much of patience as of art. The first rale is to keep your temper; 
the second, to be a resolute as himself: the third to discover h.s weak place— 
every person has some weak point through which he is accessible- If yen, 
betray the slightest want of temper, the witness will have the advantage 
of you, for you will enlist his pride in defence of his determination. If you 
show that you are resolved to have an answer, you will shake him by the 
hifiuence which a strong will obtains always over a weaker one, by that 
wonderful power which persistency never fails to exercise." See Cox's 
Advocate. 

Besides the rnethod of questions tending to divert attention, if the 
circumstances admit, another ^method of interrogation may be adopted with 
equal success and which I may permitted to call, the digressive method- In 
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order to use this method effectively it is necessary to find out some collateral 
means tendinS to contradict the facts deposed to by the witness, not in an 
open manner by eliciting an incons’stent statement from the mouth of the 
witness, but by extracting something tha*’ ’n''ffect canbe associa'^ed with 
the matter sought for. “Carry the witness away to some distant, and 
collateral topic and try his memory upon that, so as to divert his thoughts 
from the main Points of your inqu’rv, and prevent h'S seemg the connection 
between the tale he has told and the question vou are about to put to him. 
Then by slow approaches bring him back to the main circumstancos, by the 
investigation of which it is that you P’^roose +’o show the fTfsity of the story. 
The design of this manoeuvre is, of course, to prevent h'm from seemg the 
connection between his own sto’y and vour exarn'nat'on, so that he mav 
not draw upon his imagination for explanations consistent with his origiiml 
evidence ; your design being to elicit incons'stency and contradictions 
between the story itself and other circumstances from which it may be 
concluded that it is a fabrication.” See Hardwick, p. 209* 

Sergant Ballantyne on the cross-examination of a false witness says- 
The records of Courts of justice from all time show that truth cannot, 
in a great number of cases tried, be reasonably expected. Even when 
witnesses are honest and have no intention to deceive, tbe'^ is a natural 
tendencv to exaggerate th<» facts favon’■able to the cause for which they are 
appearing, and to ignore the opposite circumstances ; and the only means 
known to English law bv which testimony can he shted is cross-examination. 
Bv this agent, if skilfully used, falsehood ought to be exposed, and exaggerat¬ 
ed statements reduced to their true dimensions. An unsk’lful use of it, on 
the contrary, has a tendency to urbold rather than destroy. If the 
principles upon which cross-examination ought to hz founded are not under¬ 
stood and acted upon, it is worse than useless, and it becomes an instrument 
against its employer. The reckless asking of a ■numb”’ of questions on the 
chance of getting at something is too often a plan adopted bv unskilled 
advocates, and noise is mistaken for energy. Mr- Baron Alderson once 

remarked to a counsel of this type, * Mr,-, you seem to think that the art 

of cross-examination is to examine crossly ’ 

“ In order to attain succe'^s in this branch of advocacy, it is necessary 
for counsel to form in his own mind*an opinion upon the facts of the case, 
and the character and probable motives of a witness, before asking a question. 
This doubtless requires experience ; and the success of his cross-examination 
must depend upon the accuracy of the judgment he forms- 

Great discernment is needed to distinguish material from unimportant 
discrepancies, and never to dwell long upon immaterial matters; but if a 
witness intends to commit perjury, it is rarely useful to press him upon the 
salient points of the c-»se, with wb’ch he has probablv made himself 
thoroughly acquainted, but to seek for circumstances for which he would 
not be likely to prepara himself And it ought abnw all things to be 
remembered by the advocate, that when he ha^ succeeded in making a point 
he should leave it alone until his turn comes to address the jury upon it. 
If a dishonest witness has inadvertently made an admission injurious to 
himself, and, by the counsel’s dwelling upon it, becomes aware of the effect, 
he will endeavour to shuffle out of it, ard perhaps succeed in doing so. 

The object of cross-examination 's not to produce st.srtling effects, 
but to elicit facts, which will support the theory intended to be nut forward. 
Sir WilUam Follett asked the fewest questions of any counsel T ever knew : 
and I have heard many cross-ei^aminations from others listened to with 
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rapture from an admiring client- Each question has been destructive to 
his case. 

I had put a question to a witness as to what he was doing at a parti¬ 
cular time, this being a matter important to the inquiry. ‘ I was talking to 
a lady,’ was the answer ; adding, ‘ I will tell you who she was if you like. 
You know her very well/ [ made no observation at the time, hut when 
addressing the jury said that my experience led me to the Conclusion that 
honest witnesses endeavoured to keep themselves to the facts they came to 
prove, but that lying men endeavoured to distract the attention by intro^ 
ducing something irrelevant; and I think this remark is worth consideration, 
and points out one of the tests of truth or falsehood in the person under 
examination- 

Embarrassment exhibited under a searching cross-examination is not 
to be relied on as a proof of falsehood: the novelty of the position, or 
constitutional nervousness, may frequently occasion it. 

I have myself succeeded, by cross-examination, in cases where claims 
were made for iniuiies received in railway accidents, in showing that the 
claimant had not been present at the occurrence, Cross-examination has 
recently become more important than ever in sifting the evidence of 
professional witnesses in cases where injuries have been sustained from the 
above class of accidents, and in which the most eminent professional men 
occasionally fall into grave errors, and I feel obliged to add that some in the 
lower walks of the profession make the manufacture of these cases a not 
unprofitable trade. One of these worthies admitted in a recent trial that he 
might have been engaged in a hundred of them.” 

The advocate cross-examining a witness should conduct his examination 
with the testimony of the other witnesses in view, and endeavour, if possible 
to secure a contradiction by the witness under examination of the other 
witnesses on whose side he has been called. He should also try to make the 
witness contradict himself, if he believes that he is lying or is mistaken. No 
self-respecting advocate will ever try to entrap an honest witness and get 
him into trouble which may lead to loss of reputation, even if, by doing so, 
he could win the most important cause- If, however, the witness is not 
telling the truth, he should be exposed, or, if he is mistaken, his mistake 
should be explained out of his own meuth, if possible : and if a satisfactory 
explanation cannot be obtained, the advocate in his argument to the jury 
may comment with damaging effect on the mistake. 

It is sometimes necessary for the advocate to show that certain facts 
deposed to by witnesses are impossible or at least improbable* The story of 
Susannah and Elders in the Apocrypha affords an admirable example. 
The two false witnesses were examined out of the hearing of each other, 
and on beinp asked under what sort of tree the criminal act was done, the 
first said a ‘ mastick tree,” the other a holm tree.” 

I, - ^ What had you for supper ? ” says a modern jurist. 

To the merits of the cause the contents of the supper were 
altogether irrelevant an! indifferent. But if, in speaking of a supper given 
on an important or recent occasion, six persons, all supposed to be present, 
u of fare, the contrariety affords evidence pretty satisfactory, 

though but^ of the circumstantial kind, that at least some of them were 
not there. The most usual application of this rule is in detection of a 
labricated alibu This seldom succeeds if the witnesses are skilfully cross- 
examined out of the hearing of each other J especialy as Courts and juries 
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are aware that a false alibi is a favourite defence with guilty persons, and 
consequently listen with suspicion even to a true one. 

Illustrations 

li) In a case of murder, to which the defence of insanity was set up, 
a medical witness called on the part of the accused swore that in his judg¬ 
ment, the accused at the time he killed the deceased was affected with a 
homicidal mania, and urged to the act by p irresistible impulse. The 
judge dissatisfied with this first put to the witness some questions on other 
objects, and then asked him; “ Do you think the accused would have acted 
as he did, if a policeman had been present ? " To which the witneas at once 
answered in the negative : on which the Judge remarked: “ Your definition 
of irresistible impulse then must be an impulse irresistible at all times except 
when a Policeman is present,’’ 

(ji) An amusing incident, leading to the exposure of a manifest fraud, 
occurred recently in another of the many damages suits brought against the 
Metropoliton, Street Railway and growing out of collision between two of 
the company’s electric cars. The plaintiff, a labourii g man, had been 
thrown to the street pavement from the platform of the car by the force 
of the collision, and had dislocated bis shoulder* He had testified in his 
own behalf that be had been permanently injured in so far as he had not 
been able to follow his usual employment for the reason, that he could 
not raise his atm above a point parallel with his shoulder. Upon cross- 
examination the attorny for the railroad asked the witness a few sympathetic 
questions about his sufferings, and upon getting on a friendly basis with 
him asked him to be good enough to show the jury the extreme limit to 
which he could raise his arm since the accident. The plaintiff slowly and 
with considerable difficulty raised his arm to the parallel of his shouldei- 
" Now, using the same arm, show the jury how high you could get it up 
before the accident,” quietly continued the attorney; whereupon the 
witness extended his arm to its full height above his head, ‘amid peals of 
laughter from the Court and jury. See Wellman p. 253. 

(lii) In a case of affiliation of a bastard child, the mother had sworn 
distinctly and positively to the person of the father, and to the time and 
place of their acquaintance, fixed, as usual, at precisely the proper pcrioJ 
before the birth of the child- in this case, the time sworn to was the 
middle of May ; and the place, the putative father's garden, for an hour the 
witness endured the strictest cross examination that ingenuity could suggest; 
she was not to be shaken in any material part of the story, she had learnea 
it well, and with the persistence that makes women such difficult 
witnesses to defeat, she adhered to it. She was not be thrown off her guard 
by a question for which she was not prepared, and the examinatioii pro¬ 
ceeded thus:—‘You say you walked in the garden with Mr. M—? ^Yes.’ 
‘ Before your connection with him ? ’ ‘ Yes.’ ‘ More than once V [ Ye^ 
several times.' ‘ Did you do so afterwards ? ’ ‘ No ’ ‘ Never once ? No ’ 
‘ Was there fruit in the garden ? ’ ' Yes.’ ‘ I suppose you were riot allowed 
to pick any ? ’ ‘ Oh yes, he used to give me some. What fruit ? Currants 
and raspberries.' ‘ Ripe ?’ ‘ Yes,’ 

This Was enough. She was detected at once. The alleged inter¬ 
course was in the middle of May. Currants and raspberries are not ripe 
till June, In this case the woman's whole story was untrue. She had 
fellen in with the suggestion about fruit to strengthen, as she thought, her 
account of the garden. But she did not perceive the drift of the questions, 
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ani consequently had not seit-cummahJ to reflect that the fruit 

named was not ripe in May. 

This will serve as an illustration of the manner in which the most 
astute witness may be detected in a lie. But patience in the pursuit is 
always necessary. You may be baffled once and again, but be careful 
never to let it be seen that you are baffled. Glide quietly into another track 
and try another approach, you can scarcely fail or success at last. No false 
witness IS armed at all points^ 

(ip) See illustration (v) to Chap. 74 supra- 

(v) See illustration (i) to Chap. 46 supra- 

(vij A stock broker was sued by a married woman for return o! 
certain bonds and securities in the broker’s possession, which she alleged 
belonged to her. Her husband took tne witness-stand and swore that he had 
deposited uie securities with the stock broker as collateral security against 
his market speculations but chat iney did not belong to him and that he 
was acting tor himselt and not agent for his witc) and had taken hei 
securities unknown to her- 

It was the contention of Mr- Choate that even if the bonds belonged 
to the wife, she had either consented to her husband’s use of the bonds, or 
else was a partner with nim in the transaction- Both of these contentions 
were denied under oath by the husband. 

Q. “ When you ventured jinto the realm of speculation in Wall 
Street i presume you contemplated the possibility ol the market going 
against you. Did you not ? ’’ A. “ Well, no, Mr. Choate, I went into 
Wall Street to make money, not to lose it.” 

Q. “ Quite so, Sir; but you will admit, will you not, that sometiraes 
the stocK maiiret goes contrary to expectations ? ’’ A. Oh, yes. 

^ Q. “ You say the bonds were not your own property, but your 
wife s ? " A- “ Yes, Sir,” 

Q. You even admit that when you deposited the bonds with 
your bioker as collateral security against your stock speculations, you 
did not acquaint him with the tact that they were not your own 
property?’' A, i did not mention whose property they were, bir.” 

_ (In his inimitable style.) Well, Sir, in the event of the market 
going against you and your collateral security being sold to meet your losses, 
whom dLd you intend to cheat, your broker or your wife ? ” 

The witness could give no satisfactory answer, and for once a New 
York jury was found who were willing to give a verdict against the customer 
and in favour of a Wall Street broker. See Wellman, p. b6. 

(vii) Once a suit was filed in the Chancery Court at Knoxville, 
against Several people as sureties on the bond of an insurance agent. In 
that suit a certain theory was set up- Then the plaintiff brought another 
suit in a different Court; but it was on an entirely different theory from 
the case pending at Knoxville, in Chancery. The man was put on the 

latter case, and his tessimony was in direct conflict 
witn his plaint in the Chanery Court at Knoxville. In a few mild ques¬ 
tions, I clinched the nails on that evidence, so that he could not back out 
2i I had brought with me the plaint that he had 

hied at Knoxville, and after 1 had clinched that so that he would 
ttotiget away ftow it, I walked around in front of him. He was 
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one of the most prominent men in those parts. Showing him the 
plaint, I asked: 

“ Is that your signature to this plaint ? ” — “ Yes 

“ Did you swear to it before a notary public ? ” — " Yes 

“ Well, then, Major Smith, kindly tell this jury where it was that you 
swore to a lie. Was it at Knoxville, or was it here before this jury, or 
was it in both places ? ’’ As I started back to my seat, I heard a dis¬ 
turbance behind me, as I turned hurriedly to see what was the cause, 
the sheriff had caught the witness as he was falling to the floor in a 
faint. There was no other question asked. The Court adjourned 
and pretty soon they came in and dismissed the case-’’ 14 Cr. L. J., p. 27. 

(w'ii) If a witness is manifestly lying, leave him entirely alone. 

“ Whenever there is developed in the case crookedness or incompatibility 
or discrepancy or something contradictory, let it abne right there,” See 
14Cr.L.J.28. 

Thus in case of child murder, evidence was that the child alleged 
to have been poisoned by continuous dosing with laudanum, appeared 
happy ard was never heard to cry. Sergeant Ballantyne cross-examined- 

Q. ” You say the child was always quiet ? ’’ A. ” Yes- ” 

Q. “ Quiet - quiet as the grave.” 

With this remark the counsel sat down- See 20 M. L- J. 157. 

{ix) In a case of murder, t^ case for Crown was that prisoner 
had come to the house of the witness one evening carrying a sack, that 
he had opened the sack, and showed in it the dead body of a man 
called Jones, that he had said that he had killed Jones, and was going 
to bury the dead body in some waste ground. A year or so afterwards, 
the body was found in the waste ground and the chief witness told his 
story. The defence was that the story was concocted and too ridiculous 
to be believed. 

The cross-examination proceeded thus 

Q. “ Now you have told us all about the sack and the burial, and told 
us that when prisoner left your house, he whistled- Do you remember what 
tune be whistled ?" A. '' I don't known-’’ 

Q. “ Let me suggest its name- Was it'Now We Shan’t be Long ? ” 
(The title of then popular sorg.) A- “ No." 

Counsel. ” What, you don’t know ? Well, surely, it must have 
been." 

There was no further comment and the accused was acquitted* 
See 20 M. I* J* 232. 

(x) Plaintiff brought a suit for possession of a large estate, claiming 
it on the ground that it was owned by his uncle B, who died in the Jallian- 
wala Bagh firing, and who was childless. ^ He produced two wit¬ 
nesses who deposed that they were with B in the Jallianwala Bagh 
at the time of firing and that he received a bulle|t wound and died, and that 
both of them out of fe*r ran away. Cross-examined; 

Q. How many ^people were there in the Bagh (garden) ? 

A. Several thousands. 

Q. What time did you reach there ? A- At about noon, say, 12-30 ♦ 
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Q. How long did you remain there 7 A. About half an hour. 

Q, There were many flower plants in the garden ? A. Yes. 

Q. And fruit trees ? A. Yes. There were hundreds of fruit trees 
of dififerent kinds. 

Q, What fruit trees did you see ? A. Mangoes, bananas, pome¬ 
granate. 

Q. And there were fruits on the trees? A. Yes, There were oranges 
and other fruits. 

Q. And they were ripe ? A. Yes- 

It was shown that (1) in the Jallianwala Bagh there were no fruit trees. 
(2,) That oranges are not to be found in the month of April when the firing 
took place. (3) That the time of the firing was incorrect- 

The falsehood of their testimony was thus exposed* 

(^) In a case on a bond, a witness for the defendant was introduced 
who testified that the defendant had taken the amount of the bond, which 
was quite a brge sum, from his residence to that of the obligee, a distance cf 
several miles, and paid him in silver iii his presence. The evidence was 
totally unexpected for the plaintiff’s counsel; his clients were orphan 
children, all their fortune was staked in this case* The witness had not yet 
committed himself as to how the money was carried* Without any discom¬ 
posure, without lifting his eyes or pen from paper, counsel made on the 
margin of his notes of trial a calculation of what the amount in silver would 
weigh. When his turn to cross-examine came, he calmly proceeded to make 
the witness repeat his testimony step by step—when, where, how and how far 
the money was carried, and then asked him if he knew how much that sum 
of money weighed and upon naming the amount so confounded the witness, 
party and counsel engaged tor d. fendaiit, that the def-nce was at once 
abandoned, and a verdict for the plaintiff rendered on the spot. 5ee Sher¬ 
wood’s Legal Ethics- 

Odt) An attorney for the defendant was examining the complainant m 
a certain case. 

His client, one Wheclock, had got into a quarrel with a certain 
McDonald, during their negotiations fdr the trade of horses* The quarrel had 
gone so far that McDonald had made an application to a Magistrate to have 
Wheelock bound over to keep the peace, alleging that he had threatened to 
do him, McDonald, bodly injury* 

When the case was called, McDonald testified to the circumstances 
under which Wheelock had threatend him. The cross-examination began as 
follows r- 

Q. “ Now, Mr. McDonald,” the lawyer said, "you declare that you 
are under the fear of bodily harm ? A. "I am, Sir." 

Q, " You are even afraid of your life ?” A. " I am, Sin ’ 

Q. "Then you freely admit that Wheelock can whip you, Pat 
McDonald? 

The question aroused McDonald’s "Irish" spirit instantly. 

A. " Will Wheelock whip me ? Never! I can whip him and any 
half doxen like him !” 

" Tbftf will do, Mt. McDonald," said the attorney. 
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The Court was already in a roar, and the lawyer rested the case 
wicbout further testimony or argument. The case was dismissed, for it was 
evident that McDonald coall not be under serious bodily fear of a man 
whom, in his own opinion, he had only to use one-seventh of his strength to 
whip. See 25 M. L J. 87. 

[xiii) See illustration (m) Chap. 62. 

(pciv) A good instance is afforded by the case of the Comte de 
Morangies “The question was whether Monsieur de Morangies had received 
a sum of 300,000 francs, for which he had given notes of hand to a person 
called Veron. Tnese notes of hmi, he affirmed, had been obtained from him 
fraudulently. Dujonquai, grandson of Veron, affirmed that he had himself 
on foot transported that sum to Morangies, at his hotel, in thirteen journeys 
bet.veen seven in the morning and about one in the afternoon, making abouc 
fiv'e hours and a half or sis hours. The fact was shown to be impossible as 
follows “Dujonquai said that he had divided the sum in thirteen bags, each 
containing six hundred louis, and twenty-three other sacks of two hundred 
pounds; twenty-five louis were given to Dujonquai by Morangies. On each 
occasion Dujonquai put a sack of two hundred louis in each of his pocketSj 
which, according to the fashion of the day, flapped over his thighs, and took 
a sack ot six hundred guineas under his arm. Ac :ording to the measured 
distance from the alley in which Dujonquai lived to the house of Morangies, 
the space traversed by Dujonquai in his thirteen journeys would amount to 
five French leagues and a half, the time for each league being calculated at an 
hour for a person walking rather faster than usual- So far there is no absolute 
physical impossibility, however improbable it might be that Dujonquai should 
not stop a moment for refreshment or repose; but in going, Dujonquai had 
sixty-three steps to come down in his own house, and twenty-seven to go u? 
at that of Morangies, making in all ninety multiplied by twpty-six: this 
amounted to two thousand three hundred and forty steps, Now it was known 
that to ascend the three hundred and eighty steps of Notre Dame from eight 
to nine minutes are requisite. Thus, an hour must be deducted from the five 
or six during which the journeys were said to have been made. The street of 
St. Jacques, which Dujonquai had to ascend, is extremely steep- T.iis would 
check the speed of a man laden and encumbered with bags of gold under his 
arm and in his pocket. The street is a great thoroughfare, especially in the 
morning, for three to six hours. The obstructions inevitable from this cir¬ 
cumstance would accumulate considerably; half a league at least must 
be added to the five leagues and a half which, as the crow flies, was the 
distance traversed. It happened that on the very day which Dujonquai fixed 
upon for his journeys, these ordinary obstructions were increased by the 
removal by sixty or eighty workmen of an enormous stone to St. Genevieve, 
and by the crowd attracted by the spectacle* This must, even supposing 
him not to have yielded for a moment to the curiosity of seeing what 
attracted others, have added seven or eight minutes to each of his walks, 
which in the twenty-six, would amount to two hours and a half. Both in 
his own house and that of Morangies it must have been necessary for 
Dujonquai to open and shut the doors to take the sacks, to place tl^m m 
his pockets, to take them out, to lay them before Morangies, who he affirmed, 
contrary to all probability, counted the sacks during the intervals of his 
journey, and not in his presence. Time must have been requisite also to 
take and read the receipts given by the Court, during each journey. On his 
return home DujonQuai must have given them to some other person. There- 
fore, ‘ reckoning the time required to take and lay down the sacks, to open 
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and shut the doors, to receive and read and deliver the acknowledgments, to • 
conversations which Dujonquai admitted he had with several people 
together with the obstacles we have mentioned the truth of Dujonquai’s 
statement was reduced to a physical impossibility." See Best, S* 625. 

[xv] Lord Alverstone tells this story of a distinguished English novelist 
and a hard-working barrister by the name of Codd, who had a large family 
and was always struggling in his profession. In a post office prosecution 
tried before Baron Bramwell at the Chelmsford Assizes, Codd was defending 
the prisoner. Among the witnesses was Mr. Anthony Trollope, the well- 
known novelist. He knew nothing about the facts of the particular robbery 
in question, but having an official position in the post office, he was called 
to prove the practice in the post office as to the sorting, removing and 
otherwise dealing with the letters, so that the jury might understand what 
opportunity the prisoner had for committing the theft. I need not say ^ 
that in such cases the witness is, as a rule, not cross-examined, but makes his 
statement and leaves the box. Accordingly Mr. Anthony Trollope, to whom 
Bramwell had nodded, was leaving the witness-box, when CodJ, who saw an 
opportunity for making a point, said: “ Stop a moment, Mr. Trollope." 
Trollope came back. 

“ What are you, Mr, Trollope ? ” said Codd. 

" I have already told the Court that I am a supervisor in the post 
office." 

" But are you anything else ? ” 

Trollope replied, “ Yes I am an author." 

" Ah," said Codd,'' you are an author, are you ? What was the last 
book you wrote ? " 

" Barchester Towers " or whatever it was—the particular book is 
immaterial, 

Q. *' Well then, was there a word of truth in that book from beginn¬ 
ing to end ? ” A. " I do not understand what you mean,” 

0. " You can answer a plain question ; Was there a word of truth' 
in that book from beginning to end ? ” A. " It was a work of fiction." 

Q. “ Fiction or not, was there a word of truth in it from beginning to 
end ? " A. “ Well, if you put it in that way, there was not." 

Codd sa’d : “ Thank you Mr- Trollope,” and sat down. He called no 
witnesses, hut made a violent speech to the jury in which he asked them 
hnw they cculd possibly convict the prisoner on the evidence of witnesses, 
when the principal witness was a man who was obliged to admit that he had 
written a book without a word of truth in it. 

{xvi) The following incident regarding Sir Rufus Isaacs’ first appearance 
in wig and gown, is told by him to a company of law students not long after 
he became a K. C. The incident was in a county Court case in which he 
represented a fruit merchant who was being sued by a qostermonger. This 
costermonger, who alleged that some boxes of figs he had purchased were 
unfit for human food, grew angry under Mr. Isaacs’ cross-examination. " Look 
you here, Guv’nor," he exclaimed, '* some of these figs are in this Court and 
if you eat three of them and, not vomit in five minutes. I’ll give up the 
blooming case.*’ The county Court Judge thought that Mr. Isaacs ought to 
make the experiment, but the young advocate, resourceful then as now, 
suggested that it would be more fitting for bis client to accept the cbaUenge; 
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“ Wbat will happen if I don’t eat the figs ? " whispered his client, the 
fruit merchant. The future Attorney-General told him that judgment would 
probably be given against him. “ Then I’ll lose the cast,” was the unhesitat- 
inC reply- The challenge was not taken up and the case was lost. See 20 
M. L. (Jour). 

{xvi(> Squire Melton who was a high-toned and high-standing person 
was examined by the defendant in a case, as a witness. He was turned 
over to Colonel Netherland for cross-examination, and he did it in this 

style. 

Q. “ Squire Melton, you are a brother-in-law of the defendant ? " 

A. “ Yes.” 

Q. This evidence of vours—did he gst h up ; or was it a scheme or 
yours ? ’’ A. “ It was a scheme of my own.” 

The counsel asked the witness to stand aside. 14 Cr. L J. 27. 

(xviii) " I remember a great many vears ago I was trying a law suit 
up in Fentress county, in the big city of ‘ Jimtown-’ A Mrs. Phillips was a 
witness. They had prodded her and prodded her, and every time they hit 
her she would make a fresh ierk and tell something more : then they would 
hit her again, and she would make another effort. Finally the lawyer got 
tired and turned her over to our side, I said : Mrs. Phillins, there is just 

one question; Mrs. Phillins, before you went on the stand as a witness, 
didn’t you swear that, in this case, you would tell the truth, the whole truth, 
and nothing but the truth.” 

" Yes, sir," she snapped at me. 

” Well, do you think you have kept the contract ? 

” Yes sir,” was the answer *' and a little more. 

How many beautiful question a young lawyer could think up to ask 

that witness—astonishing questions, as thick as blackberrip. My question 
was ” Stand aside.” We did not hear anything more from Mrs. Phillips, nor 
of her evidence. See the name cited in 14 Cr. L. J. 27. 

CHAPTER 86 


Of Finger Print Expert 

The science relating to finger impressions h^s reached a stage of 
perfection. An expert in finger print can always suzcessfiilly compare two 
impressions, if they are not blurred or dun or otheiwiae mterfer-d with. 
A number of crimes have been detected by the fact that the ^rimin il left the 
finger impression on certain articles, while opening a box. or handling some 
other household furniture. 

As to the judicial decisions on the value of the testimony of finger 

print expert, see the following o r- tit m qh 

Finger impressions include thumb-impressions. 3 C- W. N. yu. 

SimUarity of finger impressions is, as a rule, evidence of 
their dissimilarity will be evidence of the reverse. 1 C. . . • • P 

of exnert as to identity 'of palm impression is admissible. 5- B. 223. iy28 
^m l58 :^ Cr L AS 508 : 30 B. L. R. 321. Conviction can 

be based on the uncorroborated testimony of a finger prmt expert, y - 

441:1331. C. Ill; 35 C. W- N. 863; 32 Cr. L. J- lOgT ^ J- 

Opinion ol thumb-mark expert is conclusive'* 9 P. R. 1914 Cr* e 
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finjJcr print expert can be accepted by Court without corroboration. IQV 
B. 151: 60 B. 187, 4 L 246 :1923 L. 622 and 1922 P. 73 Not Foil 1923 M. 
178 : 46 M 715 Ref. Under S 73 Court has power to ask accused to give 
his thumb-impression for comparison- 1932 B- 406,1924 R. 115 Foil. 1928 P 
129 : 28 Cr. L. J. b50 : 6 P. 305, 1926 C. 531, 46 M* 715 :1923 M. 178,1928 p’ 
103 :6 P. 623,1922 P. 73 :1 P. 242.1927 M. 696 : 50 M. 462. 

Illustration 

In this one Edward Meldon was charged with the murder of one Mr. 
Crostic and tbe imoortant evidence against him was that of an expert to the 
effect that ♦^herc were the finSer-prints of the accused found in blood by the 
side of the murdered man- The ens? look’d very Hack when Mr. Sheldon, 
counsl for the accused, rose to address the Court- He admitted that there 
was no evidence with which to controvert the theory that it must have been 
the finger-nrints of Edward Meldon that had been found beside the murdered 
man. He called Thomas Lane (the expert, enf.aged by the prosecution) as 
h's first witness, and the Court attendants began to pass around the room 
drawing down the heavv shades that served to darken the room when the 
lantern was used. Sheldon waved them aside- 

“ At present T do not desire to U'se the lantern," he said, quickly. “ I 
wish to interrogate Dr- Lane on other matters” 

Lane h?d figuri’d so nrominently as one of the expert witnesses that 
it had been suggested that of course Sheldon had called him to the stand to 
controvert his own testimony. The first question fell upon the ears of the 
spectarors as a shock- 

“T wish to ask you,'* said Sheldon, 'Us your relations with the 
deceased Mr. Crostic were pleasant ?’’ 

Entirely so," said Lane- ** I do not know why they should be 
otherwise-" 

Q. " Is it not a fact that you proposed marriage to Miss Krostic some 
time ago?" A- "I did.” 

Q. “ And were told that she was already engaged to marry the 
defendant ? ” 

"I believe the answer Was something of that sort," was the reply, 
in a tone so low that those at the rear of the room could not catch 
the answer- 

Q. " And Was it not you who told Mr. Crostic that the accused had 
been a frequenter of a certain disreputable resort in the city ? ” 

Lane shifted uneasilv in his seat- The prosecution objected to the 
question, but the Judge sustained Sheldon, and finally, in a halting manner. 
Lane spoke. 

A. “I might have said that I did not think that Meldon had done 
sowing his wild oats. I think 1 did not mention any particular resort.” 

Q* *' Yet the prisoner, Mr. Crostic said that you were his accuser?" 

A. " I know nothing of that, Mr. Crostic cannot speak for himself ’’ 

Q. ‘‘ Where were you on the night of the murder? ’* 

A. “ At my oflSce all tbeven ng. I had occasion to call up several 
persons on the telephone. They can substantiate my statements if that’s 
what you are driving it,” 
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That will ha all, said Sheldon. Then he asked that all the room 
might be darkened, and callad to the stand one of the police experts who 
had already testified for the prosecution. 

“ You have told the Court ’* began Sheldon, “ that there can be 
no possible error in the identmcafion of the thumb-marks found upon the 
sheets of Mr. Crostic’s bed with those of the defendant. That is so. is it 
not ? ” 

A. “Entirely so. No two thumb-marks are ever exactly alike. 
The prints on the sheet are remarkably clear. There is no room for error.” 

" I wish you would make a print of my thumb,” said Sheldon. 

The expert handed down a glass slide, and presently threw upon the 
screen the result. 

“ That is not in the least like that of the accused ” ? said Sheldon, 
questioningly. 

“ Not in the least,” was the prompt reply. “ Even a layman can 
see the difference." 

And yet,” said Sheldon, “ if you will let me have another slide—.” 
He pressed his thumb upon the glass and presently it was flashed upon the 
screen. 

A gasp ran through the room as it was realized that the two prints 
were entirely unlike. 

‘‘ Is that like the other ? ” demanded Sheldon smilingly. The expert 
shook his head. 

“ Not a bit like it,” he admitted. 

“ Is it like the print you made of the hand of Herman Battle ?” asked 
Sheldon. 

The expert fumbled in his case, and presently threw a second print on 
the screen. They were identical. 

” Let’s have a third trial,” suggested Sheldon. " Be particular to see 
that the glass does not pass from your possession.” 

Every one in the court-room pressed forward in his seat tj see the test. 
Presently this, too, was thrown upon the screen, 

“ Is it not the print of the accused’s thumb ? ” he asked. 

The crowd exclaimed with excitement. Even to the scar, the print was 
the same. 

“That is the print of the prisoner’s hand,” agreed the expert, “I 
would know it among a thousand.” 

“ And yet the prisoner has not left the dock,” reminded Sheldon. 

. “ I cannot understand it,” was the puzzled response* “ It is not reason¬ 
able that you should be able to change the prints at will.” 

“ If we may have a little light I will enlighten the Court," was f-h,> 
response. “ It is aU prefectly simple." 

In the stillness the green shades were sprung up with a snap that 
sounded like a roar. For a moment, every one blinked as the strong light 
blinded their eyes. Sheldon turned towards the jury-box* 

“You will recall,” he began eventually “that some few weeks ago 
a? e?ti»able citizen of this town was accused of burglary, A safe had been 
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drilled open, and on the window sash were found prints of a finger stained 
with oil and the dust from the boring. 

*' These prints were found to be those of Herman Battle, who is now 
waiting trial tor that offence. 

“ Mr, Battle was not near the scene of the alleged burglary that night. 
He was an old friend of the accused’s taiher, and consented to aid us 
in an experiment. Because no finger-print is ever duplicated by Nature there 
has existed no doubt but that Mr. Battle was the offender, and yet the real 
offenders, it they are such, are Mr. f wining, junior counsel in the case Miss 
Crostic, Miss Meldon, and myself- 

“ It was desired to show that while the peculiar markings of the 
cuticle of the hands is never exactly duplicated, it is entirely possible to 
take advantage ot this fact to fasten upon an entirely innocent person the 
blame for a crime. 

“ It is well known that for several years Dr. Lane has had a fad for 
studying finger-print identifications. He has been called as an expert 
witness in ’ numerous cases in this and other states and it was to him that 
I first returned for information when I returned home and found that the 
accused had been put m jeopardy ot his life on account of a few finger prints 
on a bit of cloth. 

"But I also found that Dr. Lane carries his studies further than 
most- He not only makes collections of prints, but of the fingers making 
these prints. 

“ He did not call my attention to them, but I perceived that he had a 
large collection ot cases ot hands. From the accused 1 learned that he had 
given Dr- Lane permission a tew months ago to make a cast of his hand, 
but that only the thumb had come out clearly. 

" From the experiments I made I found that it would be entirely fessiblc 
to reproduce these casts in other matetials than plaster—in the composition 
used by printers to ink their forms, tor instance, 

“ The prints made by me before the Court were made from these casts, 
just as were the prints on the linen placed in evidence- Dr. Lane has ad¬ 
mitted upon the stand that he was refused by Miss Helen Crostic when he 
made a proposal of marriage to her- With her father dead and her lover 
hanged for his murder, there might have been a possibility of her re-consider- 
mg her determination. 

“ At the same time Lane supposed that the death of Mr. Crostic 
would free him from the payment of certain obligations he contracted and 
which he supposed were in the possession of the deceased, though in point 
of fact they are in my safety deposit box in the city. 

"He prepared a composition stamp and carefully left behind the 
evidence that would incriminate his rival, while he established a telephone 
elibt. I demand the arrest of Thomas Lane for the murder of John Crostic 

All eyes were turned on Lane, who sat at the rear of the room, one of 
the Court attendants went over to him and laid a hand on his shoulder. As 
he did so the body lurched forward and fell to the floor. Another physician 
sprang forward and bent over the body for an instant. 

" Hydrocyanic acid," be said tersely. "Pure Prussic acid The man 
instantly,” 
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The Judge glanced at the prosecuting attorney. The latter nodded> 
th2 Judge’s gravel fell- 

" The prisoner is discharged,” he said shortly. “ The case has been 
taken to a higher Court- 

While the spectators rushed out to be the hut to tell the news. 
Sheldon went towards Ned, Their hands clasped in silence as they stood 
there for a moment. 

I feel almost hke a murderer,” said Sheldon wearily. "Let us go to 
Elizabeth- I need her.” See 16 M. L- J- (Jour.) 434—439. 

Reader is referred to Ch-10 of author’s ‘‘Law and Methods of Police 
Investigation 1947 ”. 

CHAPTER 87 

Of Foot-print Expert or Tracker. 

In India, there is hardly any good tracker or foot-print expert- Gene - 
rally we find a clever person with a doubtful character in a village, who is an 
associate of the thieves and other criminals and who is also a friend of the 
Police, in dubbed as a • racket. He isj as a rule, an illiterate person and has 
never studied the scierce- He never measures a foot-print by any f.-ot rule, 
but describes its length by measuring it with his fingers, e.g-j 14 fingers, 16 
fingers, etc. His evidence is generally of flimsy character and should be very 
carefully scrutinized. 

Foot-prints are often of decisive importance, but we must know how 
to observe, preserve and utilise the impressions in order to be able to 
get any good out of it- As a rule foot-prints are but seldom found 
where they are wanted. When they exist, they are rarely entire and 
complete, and for that reason are considered of no value- As regards 
really clean foot-prints, it seldom happens that they are preserved so as 
to remain intact, or to inspire certainty that they have some coniiec- 
tion with the case. People who have come upon the scene of a crime 
after it had taken place also leave traces of their leet, fouling the 
important print, so that one can no longer tell which is the significant 
foot-print and which the useless one- When well-treserved traces do 
exist, the essential thing is to be able to interpret them and to know 
how to make good use of them. On this science is dumb and has 
hardly even approached the question. A foot-print is an impression like 
other impressions and it is not always well defined and when it is defined 
one cannot take it away with one ; even it one could, it w’ould be 
impossible to search the whole town and make experiments with every 
citizen to see if he is the author of the crime. These considerations 
detiact from the value of foot-prints. See Criminal Illustration by Hans 
Gross 1934 Ed. p. 320. 

It is unsafe to rely completely on the evidence of trackers as to the 
correspondence of tracks. 65 P. L. R. 1917: 40 P- W. R. I9i7 Cr.: 42 1. C- 
i29 :18 Cr L. J. 897, 7i P- L- R. 1910. Track evidence of flimsy nature 
cannot be believed without sufficient corroboration- 91 P. L- R- 1915 : iu 
P. W. R. 1915 Cr.: 271. C. 346 ; 16 Cr. L. J- 222. Identification of foot-prmts 
of accused with shoes is valueless, as there can be a large number of 
similar shoes. 73 I- C 331: 5 L. L. J. 87 ; 24 Cr. L. J- 587. A tracker found 
the tracks of accused near the dead body which was discovered at his 
instance- There was no motive for murder. Held, that the e-’idence is 
not sufficient for murder though ample for a conviction under S. 201,1. P- C, 
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i.928 L. 476 :1121. C. 347 : 29 Cr. L- J. 109. It is impossible to base a con¬ 
viction merely on the track evidence when the main evidence is 
extremely discrepant and highly unsatisfactory- 96 ]. C- 49S : 27 Cr, L, J, 
9-.6. Tracks, measured three days after the murder and tracker examined 
after twelve days are of no value, the peculiarities of foot-prints would 
in the orobability be obliterated by the physical forces of nature. 1932 
L. 557 ; 33 P. L- R- 691. The mere fact that the track of accused were 
carried to their village and that accused were known bad characters 
held not sufficient to support a charge of dacoity. 33 P. R. 1868 Cr! 
Bt-fore regarding expert’s opinion as to foot-prints found near the dead 
body as conclusive evidence against the accused in murder case. Judge 
should form his own opinion regarding identity of foot-prints of accused. 
1941 Mad. 88. Expert in foot-prints arc not recognized by Evidence Act 
yet Court can consider the evidence of tracker- But his evidence is 
not sufficient to convict accused. 43 Cr. L, J. 702 but see 43 Cr. L. J. 
308. For illustrative cases and technique of foot-prints see Prem’s Law and 
Methods of Police Investigation 1947 Ch. 9. 

CHAPTER 88- 

Of Handwriting Expert and as to Forgery of Handwriting. 

Bias of Handwriting! Expert 

The evidence of handwriting expert does not stand on a higher 
footing than that of an expert in other branches, i. e., medical surgery, 
etc. It has got all the flaws and weakness that are usually found in 
all expel t opinions. The evidence of handwriting expert is usually biased 
in favour of the party producing him. Hardly any weight is given to 
the evidence of an expert because he comes with a bias in hiS mind 
to support the cause in which ho is embarked- Moreover in v.aw of 
incr.'Usjng uumbci of experts in handwriting it h.is generally been found 
that pnities to the suit produce a number of expeit witnesses on both 
sides. Both sets of witnesses give absolutely contradictory opinions with 
regard to the questioned document. It has, therefore, been held by the 
Courts that evidence of an expert is of little value when it is contradic' 
ted by another witness. See 1933 Lab. 885 :1441-C. 497, 1939 Oudh- 213, 
y/rottesley, p-93, Expert witrcis has been defined to be “ a man who 
is a paid retainer to make a sworn argument.” 27 Amer. Law Reg. 
(iii) footnote The statements of expeits should be regarded as advice 
rather than as evidence and no ludge or jury should accoit their 
statements without exercising an independent epmion. See 20 M. L- J. 
(jour.) 372-373- 

Characteristics of HandwnUn^. 

In order to be able to cross-examine a handwriting expert efficiently, 
a lawyer must know the various characteristics of handwriting and should 
be fully conversent with the methods employed by an expert to detect 
forgery in a. document. Several characteristics which go to make up 
writing habits may be stated to be finger movements, pen presentation, 
pen piessure, style, direction, execution, alignment, ariangement, sizing, 
spacing and curves 

Alignment.—-Alignment in handwriting is the tendency that lines 
of writing possess in moving towards the end of the paper from left to 
right as in English or right to left as in Urdu- Alignment of writing 
may be classified as ascendent, descendent, even, irregular and arched- 
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Speaking generally writing done with the elbow as pivot or centre of 
laterel motion tends to an even alignment, while writing done with wrist 
as pivot tends to an arched alignment- Forgers of free hand type of 
immitation frequently have a tendency to an ascendent alignment. 
*' Identification of Handwriting and the Detection of Forgery ’’ by Charles 
Hardlessj Ed. 1914, pp. 57—50. 

Arrajig-’ment. —Arrangement which is the next or closest character¬ 
istic to alignment, is the relation of letters and characters in words in 
regard to each other. Extreme regularity of anangement of letters is 
found as in print, when if two paralled lines, the width of the letter, 
are drawn one above and the other below the writing the tops and bottoms 
of the letters would touch both parallel- Ibid, p. 60- 

S‘Zing —Sizing as a writing characterisitic means the relative sizing 
of letters in words in regard to one another. Sizing may be classified 
as regular or irregular, wide or narrow and large medium or small, very 
large, and miscroscopic being the two extremes. Sizing of letters is 
often dependent on the style and execution—the linear style used adop¬ 
ting itself to large letters and the oval and round style to medium and 
small sized letters. In raipid writing the sizing is generally small. 
Ibid, pp- 6'^—64. Sizing has importance as a characteristic owing to the 
fact of ics being automatic, and it will be found that writers maintain 
their relative sizing of letters m words, whether they write them large 
or small. Sizing can be measured by means of a scale and compass. 
IM, p- 67. 

.^'pacing.—Spacing is the interval or distance between lines, words 
and letters in writing ard is intended to distinguish one from the other. 
In actual experience writings are regularly or evently or irregularly 
spaced- The spacing may be extravagant, wide, medium, close or 
cramped- There can be no fixed rule as to the exact width of spacing 
which should be observed between letters and it necessarily varies with 
the sizing and style ot the writing adopted- To judge the space bet¬ 
ween two words, as poin.’ed out by Rexford distance shculd be measured 
from L'fters to letters aiid not from the end of the final stroke to the 
beginnirg sfroke- Spaci'g obtains importance as a characteristic in hand- 
v,rnting because it becoc.es automatic. Spacing plays a very important 
parr in d sputed writing as for instance in the case of anonymous 
letters- Abid> p. 68. 

Penrresentat^cn.—?en presentation or the mode of presenting the 
pen to the pa er, is determined by the angle at which the pen is held 
towards the paper when, according to the individual habit in writing, 
both mbs and points of the pen press evenly on the paper. Accordingly 
if a line be drawn continuously for a space with both points of pen 
touching the paper with equal pressure, the angle of this drawn line 
with the horizental base of the line of writing is the angle of pen presen¬ 
tation- Such angles in ordinary writing may vary from the verticle, 
or 90 degrees, to the horizontal or 180 degrees. Pen presentation is 
allied with execution and direction in writing- A vertical pen presen¬ 
tation accompanies slow writing and upright direction, while in an 
angulai pre-entation the pen points abopt themselves more to the line 
of writing, so the execution can be rendered rapid and the direction 
inclined or sloping. Ibid, pp. 68—69. 

Pen pressure ^—^Pen pressure is the force applied, by means of th§ 



580 


CROSS-EXAMINATION 


muscles of the thumb and fingers to writing instrument when guiding 
it over the writing surface. Pen pressure can be classified as light 
heavy, medium, even or uniform and shaded* Light pressure fine, 
narrow stroke and curves, while heavy pressure produces broad, 
dense, heavy strokes and curves* Medium pen pressure as usually 
employed in rapid writing produces strokes and curves which are 
neither fine nor heavy but of even thickness, and regularity in pen breadth* 
Pen pressure affects writing in various ways* When, lor instance, in 
writing with a vertical pen presentation, pressure is applied with equal force 
to both nibs or pen points, the vertical down strokes will be found to be 
heavier, broader and more shaded in execution than any of the other strokes 
in writing, with the resultant of an opposite effect in regard to the up vertical 
and horizontal strokes which, as affected by the position of pen points, 
become the finest, lightest and least shaded lines or strokes in the writing. 
A writer who usually writes with an even pen pressure can change pictorial 
effect of his writing by employing a heavy pen pressare without altering the 
form of his letters in any way* In judging bandwriting care should be given 
as to the form, intensity, frequency, and exact location of the shadings caused 
by the pressure of the pen. Ibid, pp. 70—73* 

Curves-—Curves in handwriting from a very important characterisric 
in regard to the identification of handwriting because the difference is in the 
muscular co-ordination and differing responsive actions of the thumb and 
fingers which produce curves, are manifested each in their own peculiar way 
xn writers, Ibid, p. 73. 

Movement.—Movement is the action or combined action in the exe¬ 
cution ot characters and their combination by the muscular capacity of the 
arm, forearm, hand and fingers. Finger movement produced by the muscular 
action, x* e., the extension and contraction, of the thumb, fiist and second 
fingers, the hand and the arm remaining stationary, except for lateral motion* 
Finger movement writing is usually shaded, slow, formal, and without dash 
or flourish and is most susceptible of forgery or imitation- /pp* 45-4^ 
In finger movement writing the pen scope naturally is very limit.'d, the hand 
being the pivot, and the writers of this movement are generally unable to 
write a word or combination of more than 5 letters or characters in a single 
operation. Writing done by the wrist movement, as is generally the case with 
women is usually angular. When intialling only has to be done the combined 
forearm and wrist movement is generally employed by writers of this class but 
in writing and making full signatures the forearm and wrist are combined 
with the thumb and fingers in simultaneous action, when tne signature is 
generally with well-pronounced curves of easy and natural appearance and 
IS difficult of imitation. It is in signatures of this movement, that the forger 
possessed only of or employing the finger movement necessarily fails. 
Ibid, p. 50. 

Style.—Style as a characteristic in writing, may be classified as linear, 
oval, round, angular and square with their combinations. Style is frequently 
dependent on the movement employed by the writers. The linear style of 
penmanship taught in modern schools consists of the down strokes being 
nearly perpendicular and is usually employed in cases where clear writing is 
required, such as on telegrams and addresses nn envelopes and labels. When 
a degree of ovalness is added to the linear style in English handwriting, what 
IS termed the‘ Legal’style is produced, so called because it is largely em¬ 
ployed by solicitors’ clerks. It i§ also known as the ‘ Civil Service band*’ In 
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1 4 . 1 , rrrn>i-ncf K essiest ‘Deiforined with the comhined action of the 

this style Ldominatins. M, p. 51. SpeakmS generally 

finger and wnst, the ting ^ . , TTidia Hindi may be classed as linear 

in reg^d to the vgrnacu^^^^^^ Mlayakm as’round, Urdu as 
in style) Telegu, uanare.e d 1 j ;„,i;viri,ial mses can be d'fFerent and 
angular and G^rj^h^squar^^ ^ bi- 

SSS^BsSfSSSStS 

foS&rtion by^^wfehlpeed cs^n be accnrately determined. Hid. p. 

Direction-Direction or slant in wnring ^Xt”: 

execution. '^’|5%be Vvk nf varving the execution is 

SO as to repudiate it subsequently, the ^ .y In the former case 

distinct from that of n^seen”in aVthe lines a curves of the 

slowness or deliberation is slowing down is fou-d in some narts and 

writing, whereas m the evn>rienced difficulty in 

not in others according of'characteristics is recognix- 

imitation. IM,P.55. '“jj^j^^sound beca^ two different persons 

ed by all handwriting experiS and it is soana g^. 

have not got the same movemetits natural y-m *attain. It is also 
vanced movements that a ^ shape of letters because it 

correct.not to pay r h^°dalways make a letter 

can be imitated and on the other hin p- ^ay of 

in the same shape, for instpce, J ? , £ letters cannot be 

making say a “ I.” . On the other hand, cjen the shap ot 

disregarded for obvious reasons. ”\|[of them, and if therefore it 

cular letter, but the same writer does not use all Ok tn 

is found that in different writings j / some special reason he 

unlikely that the writer the sa^e unless 

altered his natural writing- 1939 0- 17. 

Value of Evidence of Handwriting Expert. 

The evidence of SIS 

shouldbe regarded as advme ra^ exercising an in depen- 

The following cases illnatr«e the 

held by vanous Courts -n '^tbe handwriting expert. 1»1 

with cannon, especially the ^ impartial he may wish to 

0.298: 132 I. C. 259. An expertjbowevet, mip.^^^^ 

be, is likely to be Position on the part of the other side 

calUhim. The mere fact of the op^inm^ ^ epert 

is ape to create a spirit of partisansmp a ^^^^rtained that he holds 
is often caUed'.by one side ,^33 l 885 : 144 I- C. 497 , 1933 

r*ilf’iT^V°33ir59"l- C. '220. Of’ cU 
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admitted in a Court, this is the most unsatisfactnrv 
weak pd decriot. 1931 L. 408, 64 I. C. 234. Experts lik. 1 
differ m their opinion, and it is in i-he hiithfxjt- «^yers, 

rely upon the Pxpert evidence when the admitted ^fach l^afto 

S '■* mJce of Court, no, 

M 36 M. 159, 8 I. C 9S,5I.C 355Tr'r 

Mere resemblance between twn nnf ... ' ^ 

almost irresistible, 35 M l59 Tho u j . 7 writer is 

to definitely point on? Sybody ™t?oS™ H„V V« 

point out similarities to the Pnnrt ! j ^ onlv 

Wtriculatwritinsi, to be e«i«ned io a“ ticula 

“n';f“i/;”X diSbet” 'Jit tb^ fa,„?ofe'SS 

oflt «; w'neal?wei?:ia^rt. tTt, V.'ttb'o S 

□t fhp r 'x ^ this class of witness and snmp 

that they c™sid°er the'te°rifflonr7t^^^^^^^^^ 

And in one of ™?IS? I,™ t • “t,™ncs,ea very unreliable, 
been defined to be “ a man £boT. ». Pt°f«sonal expert witness has 

While expert witntsi are rft°n bi,t/-'";™” 

are cpIIp^ ,otten biased m favour of the side* by which thev 
tions contended for°bv ? endeavouring to substanti.ate the propose 

too Iittl> weLbt k r ir ^ genemi rule 

when, ^^rhZvfkZ 5 van of experts. The time has been 

Cimstrained to believe flnf weight by the ^ oi^rts, but we are 

been weighed S due ^Ar/°T of the utterances of onr Judges have not 

linen ^ fpt an advocate who has an expert to deal wirl, 

aUow him to^Sw?Sn°” him down to the issues involved and not 

class shrWd and cunninf to requisition. Expeits are as a 

eminence in usually selected on account of their 

to speak guardedly and avocations and they are presumed 

gieatesthmiliirifW^^^T, ? ^ ^oP’os with which they have the 

the trial in wbirb fl ^ StjO stake their reputation upon the result of 
it bec^iJs to "V 'r" the advocate whose duty 

of his task w?rh -nn of the kind rannor come to th; performance 

his tas. with too much information upon the subject under invLigaS 

advantage of tW .1?.“ witnesses of this character is to take 

to raainttin aU^quietly^TfrIdu^llv‘'1“'5°rV^'' 

whichcan TiPi>li,»r l!l ^ j ^ them to an extreme position 

pleasure in imoartiiKy^rj! .°'^A®nccessfully defended. They usually take 
they have a large sharp rJ knowledge to others while upon the stand for 
American ciliin therhe sayr^ thlt^n^^^^ O’Rell attributes to eveiy 

other fellow to think that hK o ®^®ty 

display and love of anwnhofl * *^^^1 2.^ ^ fellow, and this fondness for 
ppiobation will often cause thepa to get into very deep 
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wat 0 r ; but in. order that the advocate may accomplish his purpose he must 
conceal the object he has in vievV and remain master of hims^if, no matter 
how trying his situation may prove* He must then when he has led the 
witness to make statements which are improbable and unreasonable, ask 
him to explain his glaring inaccuracies and ir he attempts to equivocate or 
give evas've answers sternly hold him to the issues involved- In ch;s way 
many experts are completely broken down and their testimony is rendered 
worthless to the side for which they are called- But it orten hippets that so 
called experts are mere shams and pretenders and utterly^ unqcaaned to 
express' an opinion upom the subject under investigation W nen rir.s is the 
case it is often wise not to objec: to the witness testifying as aa evperc upan 
the ground of incompetency ir he should happen to be technxaiiy qualified, 
for juror.'’ oftBii bsin^ s^lf iHiclii mcu, ar^i soi.ia6ciiii.;io upon •-biS 

point Many of them think that a practical knowledge o: things can be 
acquired by experience becLer than by a thorough course of instruction in 
the best institution of learning ; consequently, with th.s in mini uue 
advocate would do well to -How the witness to stand upon his merits, 
and by a searching exanaution prove that he does not know so muen 
as he thinks he does about the questions involved* But it the testimony or 
an expert witness is not to be shaken it is better to examine his upon a lew 
unimportant matters to show the jury you are not afraid to question him 
and then dismiss him*” Morrison on Advocacy Pp* 108—111. 

Silent Cross-Examination 

Tn a complaint by B, against C, for causing a nuisance by smoke from 
his mill, v'hich only worked tiom 9 a* m- to 6 p. m-, A is called as a witness to 
prove that he was annoyed as one of the public from the smoke of tue mill, 
and in crosj-examinalion he is asked : have you any employmeni.. A Yes, i 
work in an olfice- 0. Wh .t are your oSce hours? A. i go to otoce every day 
at 8 and return at 7. A. Now please confine yourselt to my question- Have 

you personally been injuriously affected by the smoke ot the mil A- No, [ 

was Imy all day-but-Counsel: That will do I hat is a complete ans ver 
to my question.” He was going to add ” but my aunt who was in the house all 
used to complain to me of it - which would have been disastions for though 
hearsay evidence, it might carry us impression- From Morrison on Advcoa.,y 
Pp. 130-131* 

Forgery of Handwriting Traced and Free-hand. 

One tracing method consists of placing sufficiently transparent paper 

over the signaiuie or writing ot which a facsimile is desired and then jraciiig 

the lines of writing with a pencil or pen, _ If required in 

with a pencil, the lines are subsequently inked over. A second method i y 

placing the writing to be forged upon a transparency, such as a pane of glass 

against a strong light and then superimposing another piece of paper and 

tracing thereon the writing underneath* Another metnod is by first tracing 

the signature or writing upon tracing or other suitable 

ing the latter over a.ud blackening it with lead pencil. The prepared tracing 

is then placed in position on the paper or document on which the .orged 
signature or writing is to be affixed with the 

tracing gone over again ; the copy or impression JHpnh-ffrdtinn 

inked over with pen and the forgery %ccompushed of 

Handwitini and Detection of Forierv by Charles Hardless, Ed. 1914, p*^^^ 
A free-hand forgery requires some degree of skill, the forger previously 
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making a study and practice of the signature of writing to be forged until 
he has attained to some degree of excellence in its imitation so as to render 
it offhand. Traced forgeries almost invariably fail in movement, pen- 
presentation, pen-pressure and execution or speed* They consequently 
afford means of detection in various w.^ys. Firstly, there are the formal 
slow, nervous lines in the writing, the forming of which is the natural result 
of the tracing process- Secondly, there is even flow of the ink made by the 
slow and evenly drawn lines. Thirdly, the absence of natural shading 
caused by the slow drawing of the pen with regular even pressure. Some¬ 
times attempt is made to rectify this and then there are the evidences of 
touching, retouching done in order to increase similitude. In some instances 
even ' pen-painting ’ is resorted to in order to emphasise the shading and so 
render it like the original. Fourthly, there are frequently evidences of 
abnormal pressure at various parts caused by the forger stopping to see 
whether he is guiding his pen correctly over the lines, and while doing so 
keeping his pen upon and pressing on the paper, or it may be that instead 
of pen-pauses there are pen-lifts (in many cases both) caused by the writer 
for the same object, Irequently raising his pen oft’ the paper* The abnormal 
pressure caused by pen-pauses or breaks due to the pen-lifts is sometimes 
observed in unlikely places such as in the courseofacontinuousupor 
down stroke or curve, where there should be no stoppage or break* Traced 
forgeries are more common in the case of signatures than letters, Free-hand 
forgeries are usually employed in cases of imitated script such as forgeries of 
signatures, letters, pro notes: and receipts, lampering with bills, alterations, 
additions and interlineations, laised and lorged cheques, altered figures, over¬ 
writings, erasures and suspicious dates, Foi the detection of the handwriting 
in such cases, the methods of comparison by chaiacteristics should he 
observed, and the movement, pen-scope, pen-presentation, pen-pressure, 
direction, execution, alignment, arrangement, comparative sizing and makes 
of the curves and angles tested in the cases of the questioned signatures or 
writings, of the writings of the person whose hanawnting is alleged to be 
forged or simulated, as well as the handwriting of the person or persons 
suspected or committing the forgery* Another common defect in free-hand 
forger’s signatures is the unusual number ot breaks or divisions of the letters 
or characters in words Free-hand forgeries and even traced forgeries 
frequently show signs cf tremor, that is deviation from the uniformity of 
the strokes and lines of writing. Ibid p 85 to 104. 

Illustrations on Cross-examination of Handwriting Experts 

(?) In connection with the Osborne Cadet Case, Sir Edward Carson 
made a powerful attack upon the testimony of experts in handwriting going 
to the length of suggesting that it should never be admitted- It is easy, ot 
course, to ridicule_ tbe pretensions and achievements of some of these 
witnesses, and Sir Edward Carson is not the only distinguished member of 
the Bar who has revelled in the task. Here, for instance, is Lord Brampton’s 
account, in his “ Reminiscences ” of an encounter he once had with hlr. 
Nethercliffe, the most famous of all the experts in handv^riting of his time* 
When I rose to cross-examine, I handed to the expert six slips of papers, 
each of which was written in a different kind of handwriting* Nethercliffe 
took out his large pair of spectacles, magnifiers, which he always carried. 
1 hen he began to polish them with a great deal of care, saying, as he 
performed the operation : “ I see, Mr, Hawkins, what you are going to try 
to do. You want to put me in a hole/’ “Ido. Mr. Nethercliffe ; and if you 
are ready for the holei tell me, whether these six pieces of paper were written 
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by one hand about the same time ? ” 

“ He examined them carefully, and after a considerable time ansi^rered: 
“ No They were written at different times and by different hands.’’ 

“ By different persons; do you say ? ” “ Yes Ctr rinly.” 

‘‘ Now, Mr. Nethercliffe, you are in the hole ! i wrote them myself 
this morning at this desk.” 

To challenge the infallibility of the evidence of experts in hand¬ 
writing is one thing, to propose, as Sir Edw^ard Carson does, to exclude 
It altogether is quite another. There are cases in which the trained observa¬ 
tion of the expert may be of assistance to the Judge and jury, and tl ere 
would be little wisdom making it a hard and fast rule that their evidence 
shall not be admissible What is required is a change in the status of these 
witnesses. Their statc-iitnts sheulu be regarded as advice rather than evi¬ 
dence and no Judge or lury should accept then statements without exercisinj 
an independent opinion- This is already the practice of nearly all our Judges 
and Magistrates, but there have been occasions in recent years on which the 
oractice has not been followed as closely as it might have been. The Law 
Journal cited in 20 M. L, (Jr.) 372 

(«) The follo'i ing example of the cross-examintion ot an ^xpart 
:n handwriting who had sworn to a forged document as being in 
the handwriting of the prisontr, may be given to illustiate the 
prejudice- 

" What would you say,” asked the counsel for the defence. ” If 
the man who actually signed that document came into the box and 
swore it ? ” 

*' I would not believe him,’’ emphatically protested the expert who 
never could hear his opinion to be doubted. 

‘‘ What would you say if witness came up and swore he saw 
him write it ? ” 

" It should say the same if a hundred witnesses came for¬ 
ward,” answered the irritated and irritable old gentleman, almost beside 
himself with rage. “ The peculiarities are so strong, Sir there is no 
mistaking them.” 

" What would you say. Sir.? ” began once more the counsel- 

” What would I say ? What is the us' of asking me what I 
would.? ” 

“ If you had seen him write it yourself ? ” adroitly slipped in ( le 
counsel. ” I would i.ot believe.” 

“ Your own eyes,” laughed the counsel, and amidst a roar of laughtei 
the old man gesticulated violently with his head and first and was told to 
stand down Harris’ Illustrations in Advocacy, p. 106. 

(it'i) In the Caldwell Forgeries Case, Recorder Yaux, who was called 
to the witness-stand as an expert in handwriting, in his direct testimony 
had very clearly identified the prisoner with the commission of the rart’- 
cular forgery for which he was on trial- He was then turned over to 
Mr. Emmet, counsel for the defence, for cross-examination. 

Q. (Taking a letter from among his papers and handing it 
to the witness, after turning down the signature). Would you be good 
enough to tell me, Mr. Vaux, who was the author of the letter wnich 
I now hand you ? " 
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x/i A. (Answering promptly). “This letter is in the handwriting nf 
Munroe Edwards the prisoner on trial for forgery). “ 

Q. “ Do you feel certain of that, Mr. Vaux ?’’ A- “Ido”. 

Q. “ As certain as you are in relation to the handwriting of these 
letters which you have previously identified as having been written bv tl,, 
prisoner ? ’ A. “ Exactly the same.” ^ ^ 

Q. “You have no hesitation then in swearing positively that the 
letter you hold in your hand, in your opinion, was written by Munroe 
Edwards 7 Not the slightest. 

Q. “ That will do, sir.” 

Counsel for the prosecution. ‘‘ Let me see the letter.” 

Counsel for the defence^ “ That is your privilege, Sir, but I doubt if it 
will be p your profit- The letter is directed to myself and is written bv the 
cashier of Orleans Bank, informing me of a sum of money deposited in this 
institution to the credit of the prisoner. Mr. Vaux’s evidence in relation 
to It will test the value of his testimony in relation to other eauallv 
important points. ’ ^ ^ 

Here Mr. Vaux walked to the table of the prosecution, re-examined 
the letter carefully, then reached to a tin box which was in the keeping of 
the prosecution and contained New Orleans post-oflSce stamps. He then 
resumed his seat in witness-chair. 


Counsel for prosecution in re-examination, “You have just testified 
Mr. Vaux, that you believe the letter which you hold in your hand was 
written hy the same hand that wrote the Caldwell forgeries, and that such 
hand was Munroe Edwards . Do you still retain that opinion ? ” 

Witness. I do, 


Counsel. “Upon what grounds? ” 

Witness- Because it is a fellow of the same character as well in 

appearance as in device. It is a forgery probably only intended to impose 
upon his counsel, but n 'W by its unadvised introduction in evidence made 
to impose upon himself and brand him ai a forger.” 


iiv) One Elison was tried for felonious assault upon Henriques who 
peremptorily directed that the said Ehsm should cease paying his attentions 
to his daughter- Mrs. Naome. The a ithenticity of certain compromising 
lettera alleged to have been written by the lady to Elison was brought in 
question. Mrs. Naome denied having ever written those letters. Professor 
Ainob a well-known expert in handwriting, was called in to depose about the 
Identity of the handwriting. He deposed to having closely studied the letter 
in qui^tion, in conjunction with an admittedly geniune specimen of the 
a y s handwriting, and gave it as his opinion that they were all written by 
me same hand. The following is a portion of the cross-examination of the 
expert counsel:— 


. .si Ames, as I understood you, you were given only one 

handwriting, and you base your opinion upon 
the single exhibit, is that correct ? 

given to me, but that 

q te a long one, and afforded me great opportunity for comparison." 

ters whirl, Siven a number of her 

ters with which to make a comparison ? 
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W^tness . " Oh yes, the more samples I had of geniune handwriting> 
the more valuable my conclusion would become.” 

Counsel (taking from among a bundle of papers a letter, folding down 
the signature and handing it to the witness). “ Would y 9 u mind taking this 
one and comparing it with the others and then tell us if that is the same 
handwriting ? ” 

(examining the paper closely for a few minutes). Yes, sir? 
I should say that was the same handwriting,” 

Counsel. " It is not a fact, sir, that the same individual may write a 
variety of hands upon different occasions and with different pens ? 

Witness. ” Oh yes sir ; they might wary somewhat. 

Counsel (taking a second letter from his files, also folding over the 
signature and handing it to the witness). ” Won’t you kindly take this letter 
also, and compare it with the others you have ? ” 

Witness (examining the letter). " Yes, sir, (that is a variety of the 
same penmanship.” 

Counsel. “ Would you be willing to give it as your opinion that it was 
written by the same person ? ’ 

Witness- “ I certainly would, sir.” 

Counsel (taking a third letter from his files, again folding over the 
signature, and handing to the witness). “ Be good enough to take just one 
more sample—I don’t ^ want to weary you—and say if this last one is also in 
the lady’s handwriting.” 

Witness (appearing to examine it closely, leaving the witness-chair and 
going to the window to complete his inspection). Yes, sir. You understan 
I am not swearing to a fact, only to an opinion.” 

Counsel (good-naturedly\ “ Of course I understand ; but is it your 
honest opinion as an expert that these three letters are all in the same hand¬ 
writing ? ” 

Witness- “ I say yes, it is my honest opinion.” 

Counsel- *' Now, sir. ■''On’t you please turn down the edge where I 
folded over the signature to the first letter I handed you, and read aloud to 
the jury the signature ? ” 

Witness (unfolding the letter and freading triumphantly). "Lila 
Naome" 

Counsel- " Please unfold|the second letter and read the signature.” 

Witness (reading). ” William Henriques. 

Counsel- " Now the third, please.” 

Witness (hesitating and reading with much embarrassment). ' Frank 
Ellison.” , j ■ 

After this cross-examination of the expert, the alleged compromising 
letters were never read to the jury. See Wellman, pp. 87—93. 

(v) Probably one of the most dramatic and successful of the more 
celebrated cross-examination in ihe history of the English Courts is Russell s 
cross-examination of Pigott, the chief witne'^s in the investigation grow out 
of the attack upon Charles S. Parnell, and c5 Irish members of Parliament, 
by name, for belonging to a lawless and evenjmurderous organization, whose 
aim was the overthrow of English rule, 
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The principal change against Parnell, and the only one that interp«t, 
us in the cross-examination of the witness Pigott, was the writing of a IptfT 
by Parnell which the Times claimed to have obtained and published il 
faraimile, in which he excused the murderer of Lord Frederick Cavendislf 
Chief Secretary for Ireland, and of Mr. Burke, Under Stcretary, in PhoeniT 
Park, Dublin on May 6ih. 1882. One particular sentence in the letter rS 
I cannot refuse to admit that Burke got no more than his deserts-’’ ' 

_ The publication of this letter naturally made a great stir in Parliament 
and in the country at large Parnell stated in the House of Commons tha 
the letter was a forgery, and asked for the appciintment of ii select committea 
to enquire whether the facsimile letter was a forgery. The Government 
refused his request, but appointed a special committee, composed of thre.> 
Judges, to investigate all the charges made by the Times. 

•1 indebted to Russell’s biogiapher Mr. O’Brien, for the 

details of this celebrated case. Seldom has any legal controversy been so 
graphically described as this one. One seems to be living with Russell and 
indeed with Mr- 0 Brien himself throughout those eventful months-' We 
rnust content ourselves, however, with a reproduction of the cross-examina- 
tiori of Pigott as it comes from the stenographer’s minutes of the trial 
enlightened by the pen of Russells facile biographer. ' 

A / life of Russell-the 

adence of Parnell.^ In order to undertake the defence, Russell, returned to 
the i imes the retainer he had enjoyed from them for many previous years 
It was known that the Times had bought the letter from Mr. Houston, the 
secretary of the Irish Loyal and Patriotic Union, and that Mr Houston had 
ought It ‘tom Pigott. But how did Pigott come by it ? That was the 
question of the hour, and people looked forward to the day when Pigott 
bliould go into the box to tell his story, and when Sir Charles Russel should 
rise^to cross-examire him. Mr-O’Brien writes ; "Pigott’s c videoce-in-chief 
so .at as the letter was concerned, came practically to this: he has been 
employed by the Irish Loyal and Patriotic Union to hunt up documents 
which ought incnminate Parnell, and he had bought the facsimile letter with 
other letters, m Pans from an agent of the Clanna Gael, who had no objection 
to injuring Pmell for a valuable consideration. During the whole week or 
more Kussell had looked pale, worn, anxious, nervous, distressed. He was 
impatient, irritable, at times disagreeable. Even at luncheon, half-an-hour 
etore, he seemed to be thoroughly out of sorts and gave you the idea rather 
*k junior with his first brief than of the most formidable advocate 

at the tJar. Now all was changed, as he stood facing Pigott; he was picture 

strength, there was no sign of impatience or 
[/Ii.* j ^ 0^ care ; a slight tinge of colour 

ghted 1 ^ the face, the eyes sparkled and a pleasant smile played about 
^„® L j whewe bearing and manner of the man, as he proudly 

showed courage resolution and c,.nfidence 
the witless with much courtesy, while a profound silence fell 
upon the crowded Court, he began 

+9' you be good enough with my Lord’s permis- 

sit dwm in oSSTo'do'jf? "" ^ 

frw » ptpet then handed to the witness. I thought he looked 

Ho clearly was not the beginng that he had expect¬ 

ed. He hesitated, seemed confused. Perhaps Russell observed it- At all 



OF HANDWRITING EXPERT AND AS TO FORGERY OF HANDWRITING 589 


events he added quickly; “ Would you like to sit down ? ” 

“ Oh, no, thanks’ replied Pigott, a little flurried. 

Pigott sat down and seemed to recover his equilibrium- 
RusselU —^Will you write the word “ livelihood ? ” Pigott wrote- 


Russeh —Just leave a space. Will you write the word “ likelihood ? " 
Pigott wrote. 


Russell^—^Will you write your own name ? Will you write the word 
“ proselytism,” and finally, (I think I will not trouble you at present with any 
more) “ Pattrick Egan ’’ and “ P. Egan ?" He uttered these last words with 
emphasis, as if they imported something of great importance. 

Then when Pigott had written, he added carelessly,” “ There is one 
word I had forgotton. Lower down, please, leaving space, write the W’ord 
‘ hesitancy.’ " Then as Pigott was about to write, he added, as if this were 
the vital point, “ With a small ‘h' ”♦ Pigot wrote and looked relieved- 

Russell—^Will you kindly give me the sheet ? 


Pigott took up a bit of blotting paper to lay on the sheet, when Russell 
with a sharp ring in his voice, said rap'dly: ‘‘ Don’t blot it please It seemed 
to me that the sharp ring in Russell’s Voice startled Pigott. While writtng 
he had looked comoosed; now again he looked flurried, and nervously handed 
back the sheet- The Attorney General looked keenly at it and then said, 
with the air of a man who had himself scored, “ My Lords, I suggest that 
had better be photographed, if your Lordships see no objection. 

Russell (turning sharply toward the Attorney-General, and with an 
angry glance and an Ulster accent, which sometimes broke out when he telt 
irritated). “ Do not interrupt my cross-examination with that request, 


Little did the Attorney-General at that moment know that in the ten 
minutes or quarter of an hour which it had taken to ask these questions, 
Russell had gained a decisive advantage- Pigott had in one of his letters to 
Pat Egan spelt " hesitancy,” thus, “ hesitency.’’ In one of the incriminatory 
letters“hesitercy” was so spelt; and in the sheet now handed hack o 
Russell, Pigott had written ” hesitency,” too. In fact it was P^Sott s spelling 
of this word that had put the Irish members on his scent. Pat figan, seeing 
the word spelt with an “ e ” in one of incriminatory letters, had written to 
Parnell saying in effect, ’* Pigott is the forger* In the letter ascribed to you 
“ hesitancy ” is spelt hesitency.” 1 hese things were not dreamt of in e 
philosophy of the Attorney-General when he intfnuptcd Russell s cross- 
examination with the request that the sheet had better be photograhe 
So closed the first round of the combat. 

Russell went on in his former courteous manner, and ^«ott. who had 
now completely recovered confidence, looked once more like a man determin¬ 
ed to stand to his guns. Russell, having isposed of some hk^fpetl 

at length (and after perhaps he has been some half-an-houi on his feet), 

closed with the witness. ^ , „ 

Russell—The first publicatian of the articles " Pamellism and Crime 


was ott the 7th March, 1887. 

Pigott.~(SurUly)“Idonotknow-” ,, 

liasKl!.-(Amiably). “ Well, yoa may assume that b the date. 
Pigott.—(Carelessly). “ I suppose so.” 
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you were aware of the intended publication of th^. 
respondence, the incriminatory letters ?” * 

Pigot> (Firmly)- Noj I was not at all aware of it.” 

2?MsjeII.—(Sharply, and with the Ulster ring in his voice). " What "f 

Pigott. (Boldly). “ No certainly not.” 

Russell— Were you not aware that there were ffrav? i 

made asamat Mr. Parnell and the leading membeta of the Land Lels'ne ° ' 

menced*'"'’ ^™are of it until they acctually cm- 

l?usjdl.—(Again with the Ulster ring). " What ?” 

ally coSne“n«i?'®““'''' “ ' ““ ‘‘ “'e pnbl,cation act.- 

I?ussel|,—(Pausing, and looking straight at the witnew^ “ n 
swear that? Figott.-(Aggressively) “Ida” witness). Do you 


» i-ai-t -- A UU/n 

'Wery*rd“thl‘“feSab:^^^^^^^^^ 

front of ^‘-'ueath the shelf m 

no? Se?;CS? ^ wS^?h"eS^; 

I'gfeK iu VaStr^s! d? 

to read it; teU me iS your 

Pigott t^ok the letter, and held it close to his eyes as if reading it- 
Russell (Sharply), ' Do not trouble to read it ” 

Pjgo«—“ Yes,Ithinkitis.” 

any ^oubt of it ?” 

Hotel, andtriilSwAVl®^’ ««&<>"■ Andetton'a 

Lords, is the 4th of March three dav^fift? Archbishop Walsh. The date, My 
of the articFes. ‘ Parnellism and Criml’^”^ appearance of the first 

He then read: “Private and confidential” '‘MvTr.rei ti, ■ 
tance of the matter about which I writ^^^i u.i 
your Grace’s attention Briefly I wLh to saTLr^h intrusion on 

the details of certain proceedinu? ^ ^ made aware of 

destroying the influence of the Parnellitro? with the object of 

this much Russell turned to Pigott and^said Wh 
ceedings that were in preparation ?” ° ^ ^ ‘ 

Pigott- I do not recollect." 

riottooikir "•'■ 

yean ago March, less than two 

"1. to r 

“IgOtU I do not re ally , 
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Russell .May I suggest to you ?” Pigott.—“ Yes, you may.’’ 

Russell *—“Did it refer to the incriminatory letters among other things?’’ 

Pijott'—“ Oh at that date ? No, the letters had not been obtained, 
I think at that date, had they, two years ago ?” 

Russell.—iQmckly and courteously). " I do not want to confuse you 
at all Mr* Pigott-’’ 

Pigott. —“ Would you mind giving me the date of that letter ?” 

Russell .—“ The 4th of March” Pigott—‘‘ The 4th of March ?” 

Russell—" It is your impression that the'.letter had not been obtained 
at that date ? ’’ 

Pigott. —“Oh yes, some of the letters had been obtained before that 

date.’’ 

Russell.—" Then reminding you that some of the letters had been 
obtained before that date, did that passage that I have read to you in that 
letter refer to these letters among other things ? ” 

Pigott. —“ No, I rather fancy they had reference to the forthcoming 
articles in the Times." 

PmsssII.—(G lancing keenly at the witness). “ I thought you told us 
you did not know anything about the forthcoming articles ? ” 

Pigott.—(Looking confused)- “ Yes, I did. I find now I am mistaken, 
that I must have heard something about them.” 

Pusseli.—iSeverely). “ Then try not to make the same mistake again, 
Mr. Pigott. Now, you go on ” (continuing to read from Pigott’s letter to the 
Archbishop), ‘ I cannot enter more fully into details than to state that the 
proceedings referred to consist in the publication of certain statements 
purporting to prove the complicity or Mr. Parnell himself, and some 
of his supporters, with murders and outrages in Ireland to be followed m 
all probability, by the institution of criminal proceedings against these parties 
by rhe Government. 

Having finished the reading, Russell, laid down the letter and said. 

Q. “ Who told you that ? ” A- “ I have no idea ”. 

Q, (Striking the paper energetically with his fingers), “ But that 
refers, among other things to the incriminatory letters.” 

A. ‘‘ I do not recollect that it did.” 

Q. (With energy), “ Do you swear that it did not ?” 

A. “ I will not swear that it did not,” 

Q. ‘‘ Do you think it did ? ” A* ‘ No, I do not think it did.” 

Q. “ Do you think that these letters, if genuine, would prove or 
would not prove, Parnell’s complicity in the crime ? ” 

A. ‘‘ I thought they would be very likely to prove it.” 

Q. ” Now reminding you of that opinion I ask you whether you did 
not intend to refer—not solely, I suggest, but amoiig other things—to the 
letters as being the matter which would prove complicity^ or purport to prove 
complicity ? ” A. “ Yes, I may have had that in mind.” 

Q. “ You could have hardly any doubt that you had ? ” 

A. “ I suppose so.” 

Q. “ You suppose you may have had ? ” A. ” Yes.” 

Q. “There IS the letter and the statement (reading), ‘ Your Grace 
laay he assured that 1 speak with full knowledge, and am m a position 
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to prove beyond all doubt and question the truth of what I say.’ Wa^tw 
true?” A. " I could hardly be true.’* 

Q- “ Then did you write that which was false ? ’’ 

A. “ I suppose It was in order to give strength to what I said Idn 
not think it was wairanted by what I knew.” 

Q. “ You added the untrue statement in order to add strengh to what 
you said 7 A. Yes’. 


Q. ‘You believe these letters to,be genuine ? ’ A. 'I do.’ 

Q. ' And did at this time 7 ’ A. ‘ Yes.’ 

Q. (Reading). ‘ “ And I will further assure your Grace that I am 
also abb to point out how these designs may be successfully combated and 
finally defeated. How it these documents were genuine documents, and 
you believed them to be such, how were you able to assure his Grace that you 
were able to point out how the design might be successfully combated and 
finally defeated 7 


A. Well, as I say, I had not the letters actually in my mind at that 
time, so far as I can gather, I do not recollect the letter to Archbishop Walsh 
at all. My memory is really a blank on the circumstances.’ 

j You told me a moment a^o, alter great deliberation and consi- 

Je/ation, you had both the incriminatory letters and the letter to Archbishon 
Walsh in your mind. ^ 

faded ott of 


Q. (Resolutely). I must press you. Assuming the letters to be 
gpuine what were the mtans by which you were able to assure his Grace 

finally°dete«^d^?°^”*' design might be successfully combated and 

A. (Helplessly). ‘ I cannot conceive really.’ • 

Q. 'Oh, try. You must realy try.’ A. ‘ I cannot.’ 

Q. * Try.’ A. ‘ it is no use.’ 

Sive aw “J Lolda is that you caanol 

A. ‘ I really cannot absolutely.’ 

Q. (Reading.) I assure your Grace that I have no other motive 
^ Grace would communicate the 

conocrued, to whom I could 
•■‘c commg blow may be 

elrectually met- what do you say to that, Mr- PigoLt 7’ 

about rtal»obS'ly.“'““‘‘ 


Q. ‘ What was the coming blow 7 ’ 

A. ‘ I suppose the coming publication.’ 

a ' How was it to be effectively met 7 ’ 

A. I have not the sligwest idea. 

Q. Assuming the letters to be genuine, doss it not even row occur to 
yout mind how it could be effectively met 7’ A. ' No.’ 
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Pigott now looked like a man after the sixth round in a prize fight, who 
had been knocked down in every round, But Russell showed him no mercy. 
I shall take another extrict. 

* 

Q, ‘ Whatever the charges in “ Parnellisni and Crime,” including 
the letters were, did you believe them to be true or not ? ’ 

A.' How can I say that when I say I do not know what the charges 
were ? I say I do not recollect that letter to the Archbishop at all, or any 
of the circumstances it refers to-’ 

Q. ‘ First of^all you knew this that you procured and paid for a 
number of letters ?' A. ‘ Yes.’ 

Q. ' Which if genuine, you have already told me, would gravely 
implicate the parties from whom these were supposed to come ? ’ A. ‘ Yes, 
gravely implicate-’ 

Q. ‘ Yould would regard that, il suppose, as a serious charge ? ’ 

A. ‘Yes.’ 

Q. ‘ Did you believe that charge to be true or false ? ’ 

A- * I believed that charge to be true ? ’ 

Q. ‘You believed that to be true ? ’ A. ‘ I do.’ 

Q. ‘ Now I will read this passage [ from Pigott’s letter to the 
Archbishop ], “ I need hardly add that, did I consider the parties really 
guilty of the things charged against them, I should not dream ot suggesting 
that yo’ir Grace should take part in an effort to shield them ; I only wish to 
impress on your Grace that the evidence is apparently convincing, and would 
probably be sufiicient to secure conviction if submitted to an English jury.” 
What do you say to that, Mr. Pigott ? ’ 

A. ' I say nothing except that I am sure, I could not have 
had the letters in my mind when I said that, because I do not think 
the letters conveyed a sufficiently serious charge to cause me to write in 
that way.’ 

Q. ' But you know that was the only part of the charge, so tar 
as you have yet told us, that you had anything to do in getting up ? ’ 

A. ‘ Yes that is, what I say; I must have had something else 
in my mind which 1 cannot at present recollect—that I must heve had other 
charges.’ 

Q. ' What charges ? ’ A. ‘ I do not know. That is what I cannot 
tell you.’ 

Q. ‘ Well let me remind you that that particular part of the 
charge—the incriminatory letters—were letters that you yourself knew all 
about ?' A. ‘Yes, ot course-’ 

Q. (Reading from another letter of Pigott to the Archbishop) 

' I was somewhat disappointed in not having a line &om your Grace, as 
I venturned to expect I might have been so far honoured. I can assure your 
Grace that I have no other motive in writing save to-avert, if possible a gieat 
danger to people with whom your Grace is known to be in strong sympathy. 
At the same time, should your Grace not desire to interfere in the matter, or 
should you consider that they would refuse me a bearing, I will be contented 
havmg acquitted myself of what I conceived to be my duty in the circum¬ 
stances- I will not further trouble your Grace save to again beg, that you 
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will not allow my name to traspire, seeing that to do so would interfere 
injuriously with my prospects, without any compensating advantage to 
any one* I make the request all the more confidently, because I have had no 
part in what is being done to the perjudice of the Parnellite party though I 
was enabled to become acquainted with all the details-’ 

A* (With a look of confusion and alarm). ‘ Yes.’ 

Q. ‘ What do you say to that ? ' 

A* ‘ That it appears to me clearly that I had not the letters in 

mind.’ 


Q. ‘ Then if it appears to you clearly that you had not the letters in 
vour mind, what had you in your mind ? 

A. ‘ It must have been something far more serious.’ 

Q. ‘ What was it ? ’ 

A, (Helplessly, great beads of perspiration standing out on 
his forehead and tricking down his face.) ‘1 cannot tell you. I have no 
idea’ 

Q. ‘ It must have been something far more serious than the 
letter ? ’ 

A, (Vacantly). ‘ Far more serious.’ 

Q. (Briskly). ‘Can you give my Lords any clue of the most 
indirect kind to what it was 7 ’ A. (In despair). ‘ I cannot.’ 

Q. ‘ Or from whom you heard it ? ’ A. ‘ No.’ 

Q. ' Or when you heard it ? ’ A. ‘ Or when I beared it.’ 

Q. ‘ Or where yon heard it ? ’ A- ‘Or where I heard it.’ 

Q. ‘ Have you ever mentioned this fearful matter—whatever it 
is—to anybody ?" A. * No,’ 

Q. ‘ Still locked up, hermetically sealed in your own bosom ? ’ 

A. ‘No, because it has gone away out of my bosom, whatever it 

was-’ 


On receiving this answer RutscU smiled, looked at the bench, and 
sat down. A ripple of derisive laughter broke over the Court, and a 
buzz of many voices followed. The people standing around looked at 
each other and said, “splendid" The judges rose, the great crrwd 
melted away, and an Irishman who mingled in the throng expressed, 1 
think, ihe general sentiment in a single word, ‘ Smashed !." Pigott’s 
cross-examination was finished the following day, and the second day he 
disappeared entirely, and later sent back from Paris a confession of his 
guilt, admitting his perjury, and giving the details of how he had forged 
the alleged Parnell letter by tracing words and phrases from genuine 
Parnell letters, placed against the windowpane, and admitting that he had 
sold the forged letter for £ 605. After the confession was read, the 
Commission " found ’’ that it was a forgery, and the Times withdrew 
the facsimile letter. A warrant was issued for Pigott’s arrest on the 
charge of perjury, but when he was tracked by the police to a hotel in Madrid, 
he asked to be given time enough to collect his belongings, and retiring to his 
his room, blew out his brains. 
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Identification of Handwriting by Layman. 


S. 47, Evidence Act, lays down that, “ When the Court has to form an 
opinion as to the person by whom any document was written or signed the 
opinion of any person acquainted with the handwriting of the person by 
whom it is supposed to be written or signed, that it was or was not written 
or signed by that person, is a relevant fact. 

Explanation.—A person is said to be acquainted with the handwriting 
of another person when he has seen that person write, or when he has 
received documents purporting to be written by that person in answer to 
documents written by himself or under his authority and addressed to 
that person, or when, in the ordinary course of business, docurnents 
purporting to be written by that person have been habitually submitted 
to him. 


Illustration. The question is, whether a given letter is in the hand¬ 
writing of A, a merchant in London. B is a merchant in Calcutta, who has 
written letters addressed to A and received letters purporting to be written 
by him. C is B’s clerk, whose duty it was to examine and file Bs correspond¬ 
ence. D is B’s broker, to whom B habitually submitted the letters 
purporting to be written by A for the purpose of advising with him 
thereon. The opinions of B, C and D on the question whether the letter 
is in the handwriting of A are relevant, though neither B, C nor D ever saw 
A write. 


There are various ways of - proving the handwriting of a person. 
Besides the expert, persons who are acquainted with the handwriting can 
also prove it- The following decisions will prove useful in this connection:— 
The writing, with which the disputed writing is to be compared must, 
if not admitted, be proved to be genuine, and the comparison must Oe 
made in open Court. 53 C 372; 1926 C. 139, 39 C 606, 37 C» 467, % 
M. 159, but see 30 L C. 751. A document may be proved under S. 4., 
Ev. Act, by the evidence of the person acquainted with the handwriting 
of the allegeJ writer. 1^32 B. 588: 141 I C. 747. 4 P. 394:1925 P. 787, 
53 C. 372. 18 P. R. 1915, 15 I. C 979, 36 M. 159. A document may 
be proved under S. 73, Ev, Act, by comparing in Court the disputed 
writing with some other writing admitted or proved to be genuine. 1932 
B, 588: 141 I. C. 747 , 53 C- 372, 37 C- 467. But this mode has been 
disapproved by experienced Judges as hazardous 
C .185- 78 I. C. 668 , 1935 0. 41: 152 I, C. 10^. 1925 C. 145, 39 C. 6‘)6 
64 LC. 234, 1923 L. 695, 49 C. 235. 37 C. 467. The practice of Court 
acting as expert and declaring a document forgery h^ been deprecated, 
1924 P. 284, 37 C. 467, particularly when there is no evidence or allegation 
of forgery. 1925 C. 485 : 781- C- 668 . A document does not prove itseh: 
nor is an unproved signature on it proof of its having bwn hy 

the person whose signature it purports to heart 4y Zoo* it a 

document is signed or written by any person the signature or writing 
must be proved to be in that persons hand^iting. 
recognised by the Act, may be considered sufficient. 1934 M* 36D) ^930 
M. 770, 1922 N. 227, 37 C. 467. il B. 690,461. C. 279. 


The modes of proving a signature of writing recognised by the Act are 
as follows;—(a) By calling the person who signed or wrote the document. 
1925 L. 299 : 88 I. C- 22, 49 C. 235, 37 C. 457. {b) By calling a persM in 
whose presence the document was signed or written. 192o 7 r' ^» 

49 C- 235, 37 C. 467 , 42 A. 262, 66 I- C- 774, 16 1 . C. 257. (c) By 
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will not allow my name to traspire, seeing that to do so would interfere 
injuriously with my prospects, without any compensating advantage to 
any one- I make the request all the more confidently, because I have had no 
part in what is being done to the perjudicc of the Parnellite party though I 
was enabled to become acquainted with all the details.’ 

A- (With a look of confusion and alarm). ‘ Yes.’ 

Q, ‘ What do you say to that ? ’ 

A. ‘ That it appears to me clearly that I had not the lettersiti 

mind.’ 


Q- ' Then if it appears to you clearly that you had not the letters m 
vour mind> what had you in your mind ? ’ 

A. ‘ It must have been something far more serious-’ 

Q. ‘ What was it ? ’ 

A, (Helplessly, great beads of perspiration standing out on 
hjs forehead and tricking down his face.) ‘1 cannot tell you. 1 have no 
idea-’ 

Q. ‘ It must have been something far more serious than the 
letter ? ’ 

A. (Vacantly). ' Far more serious.’ 

Q. (Briskly). ‘Can you give my Lords any clue of the most 
indirect kind to what it was ? ’ A. (In despair). ‘ I cannot.’ 

Q. ‘ Or from whom you heard it ? ’ A. ‘ No.’ 

Q. ‘ Or when you heard it ? ’ A. ’ Or when I beared it.’ 

Q. ' Or where yon heard it ? ’ A- ‘Or where I heard it.’ 

Q. ‘Have you ever mentioned this fearful matter—whatever it 
is—to anybody 1' A. * No.’ 

Q- ‘ Still locked up, hermetically sealed in your own bosom ? ’ 

_ A. ' No, because it has gone away out of ray bosom, whatever it 

was* 


On receiving this answer Rutsell smiled, looked at the bench, and 
sat down. A ripple of derisive laughter broke over the Court, and a 
buzz of many voices followed. The people standing around looked at 
each other and said, “splendid” The judges rose, the great crrwd 
melted away, and an Irishman who mingled in the throng expressed, 1 
think, the general sentiment in a single word, ‘ Smashed ! •” Pigott’s 
cross-examination was finished the following day, and the second day he 
disappeared entirely, and later sent back from Paris a confession of his 
guilt, admitting his perjury, and giving the details of how he had forged 
the alleged Parnell letter by tracing words and phrases from genuine 
Parnell letters, placed against the windowpanc, and admitting that he had 
^Id the forged letter for £ 605- After the confession was read, the 
C^mmissioii “ found that it was a forgery, and the Times withdrew 
the facsimile letter. A warrant was issued for Pigott’s arrest on the 
charge of penury, but when he was tracked by the police to a hotel in Madrid, 
he asked to be given time enough to collect his belongings, and retiring to his 
his room, blew out his brains. 
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Identification of Handwriting by Layman. 


S. 47, Evidence Act, lays down that, “ When the Court has to form an 
opinion as to the person by whom any document was written or signed the 
opinion of any person acquainted with the handwriting of the person by 
whom it is supposed to be written or signed, that it was or was not written 
or signed by that person, is a relevant fact. 

Explanation.—A person is said to be acquainted with the handwriting 
of another person when he has seen that person write, or when he has 
received documents purporting to be written by that person in answer to 
documents written by himself or under his authority and addressed to 
that person, or when, in the ordinary course of business, documents 
purporting to be written by that person have been habitually submitted 
to him. 


Illustration. The question is, whether a given letter is in the hand¬ 
writing of A, a merchant in London. B is a merchant in Calcutta, who has 
written letters addressed to A and received letters purporting to be written 
by him. C is B’s clerk, whose duty it was to examine and file B’s correspond¬ 
ence. D is B’s broker, to whom B habitually submitted the letters 
purporting to be written by A for the purpose of advising with him 
thereon. The opinions of B, C and D on the question whether the letter 
is in the handwriting of A are relevant, though neither B, C nor D ever saw 
A write. 


There are various ways of. proving the handwriting of a person. 
Besides the expert, persons who are acquainted with the handwritiiig can 
also prove it. The following decisions will prove useful in this connection:— 
The writing, with which the disputed writing is to be compared must, 
if not admitted, be proved to be genuine, and the comparison must be 
made in open Court- 53 C 372: 1926 C. 139, 39 C 606, 37 C* 467, 36 
M. 159, but see 30 I. C. 751. A document may be proved under S. 47. 
Ev. Act. by the evidence of the person acquainted with the handwriting 
of the illJged writer. 1^32 B. 588: 141 I. C. 747, 4 P. 394:1925 P. 787, 
53 C. 372. 18 P. R. 1915. 15 i. C. 979, 36 M. 159. A document may 
be proved under S. 73, Ev. Act, by comparing in Court the disputed 
writing with some other writing admitted or proved to be genuine* 1932 
B. 588: 141 I. C. 747, 53 G 372, 37 C- 467. But this mode has been 
disapproved by experienced Judges as hazardous and incimclusive. 19-5 
C -185 - 78 I. C. 668, 1935 O. 41: 152 I. C. 1042, 1925 C. 145, 39 C. 6i)b 
64 I. C- 234, 1923 L. 695, 49 C- 235. 37 C. 467. The practice of Court 
acting as expert and declaring a document forgery has been deprecated, 
1924 P. 284, 37 C- 467, particularly when there is no evidence or allegation 
of forgery. 1925 C. 485 : 78 I. C. 668- A document does not prove itself: 
nor is an unproved signature on it proof of its having bwn ^itten by 
the person whose signature it purports to bear. 49 C. 230. it a 
document is signed or written by any person the signature or writing 
must be proved to be in that persons handwriting* 
recognised by the Act, may be considered sufficient. 1934 M. 365, *.930 
M. 770,1922 N. 227, 37 C. 467. il B. 690.461. C. 279. 


The modes of proving a signature of writing recognised by the Act are 
as follows;—(a) By calling the person who signed or wrote the document. 
1925 L. 299: 88 I. C- 22, 49 C- 235, 37 C. 4S7. {b) By calling a person in 
whose presence the document was signed or written. 1923 G 299:8o 1. L. 

49 C. 235. 37 C. 467, 42 A. 262, 66 L C- 774. 16 L C. 257. (c) By 
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calling a handwriting expert under S. 45- Ev. Act- 1932 B. 588, 53 C. > 
372. id) By cailing a person acquainted with the handwriting of the person 
by whom the document is supposed to be signed or written. S. 47 Ev. Act. 
1932 B. 588, 53 C. 372,1925 L 299, 49 C. 235,37 C- 467. (e) By comparing in 
Court the disputed signature or writing with some admitted signature or 
writing. S; 73, Ev. Act- 1932 B. 588, 53 C 372. 1925 L. 299, 49 C. 235, 

42 A. 262, 16 I. C- 257, 37 C. 467- if) By proof of an admission by 
the person who is alleged to have signed or written the document that 
he signed or wrote it. 1928 C. 498: Hi !• C- 792, 49 C. 235, 37 C, 
467. (g) By statement of a deceased professional scribe made in the ordinary 
course of business, that the signature on the document is that of a 
particular person- 1922 N. 227: 77 I. C. 798. 11 B- 690, 27 L C. 866, 
see 1930 M. 770. (Ji) By person who signed the the document at the request 
of the executant on behalf of the executant. 24 A> 319, 1931 A. 101: 

53 A. 1. 

S. 47, Ev. Act, makes relevant the opinion of a person who is acquainted 
with the handwriting of the'alleged writer- 53 C- 372: 1926 C- 139, 1925 , 
P. 787: 4 P. 394, 18 P- R. 1915.147 P. L- R. 1913, 28 B.E58, 22 C. 313, even 
though he is not an expert. 1927 L. 724,18 P. R. 1915. 

The onus is on the party calling the witness to show that the 
witness is acquainted with the handwriting of the alleged writer. 1934 
N, 204, 4 P. 394,15 I- C- 979. 36 M. 159, see 1923 L- 695 : 77 I. C- 872. 

It a witness states in examination-in-chief that he is acquainted with 
the handwriting, his evidence will be admissible though he has not been 
questioned as to the means of his knowledge, unless he is proved incom¬ 
petent in cross-examination. 28 B. 5:i. A person is said to be acquainted 
with a person’s handwriting when he has seen that person write at any 
time. The frequency and recentness of occasion will afiFect the value and 
not the admissibility of his evidence- Woodrofle, Ev., 9th Ed-, p. 460. 

It is not impossible for a person, unable to read and write certain characters, 
to know and recognize and prove the handwriting of another in those 
particular characters, if he had the occasion to see the latter write. 1934 
A-990- The opinion of record-keeper, who in the course of his official , 
duty, has to examine and file papers sent to him is relevant to prove the 
bandwriting of a person whose papers are so filed though the number of such 
papers may not be great- 1925 B. 429 89 I. C. 1042, 

The word “ handwriting ’’ includes writing and signatures or mark. 
57 M. 662, 1934 A. 390. A seal or mark may be recognized under S. 47. 
18 B. 66 (74). 

*' Like other things, handwriting may be recognised. A person recog¬ 
nises a letter which he himself has written, or another persons letter 
which be has before seen. And then he does it from his previous 
impression of the very writing recognised, And not only the very same or id¬ 
entical writing’but also a person’s manner or style of writing may be rr cognised. 
Almost everybody’s usual handwriting possesses a peculiarity in it, disting- 
uishing it from other people’s writing. The peculiarity may be extremely 
nice, and scarcely discernable, but still it is there, and capable of being detect¬ 
ed. And not only the writer himself, as A, but another person B, accustomed 
to see it, may have in his mind an impression of the writer’s usual writing and 
Its peculiarity in other words, his manner or style of writing. And if a letter 
or other paper written by A is presented to B, who has not seen it before, to 

prove it to be in the handwriting ot A, the impression which B has of As 

psual writing, and its peculiar character may enable him, not to recognise 
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very same or identical writing, but to recognise the style of A’s writing, and 
express his belief that it is the writing of A. ^n this case, it is comparison 
and judgment which enable B to give the evidence required He compares 
the style of the writing in question with the impression he has before received 
into his mind A’s style of writing and on that comparison he can come to the 

conclusionandbelief that the writing in question is in the handwriting of 

A." See Ram on Facts, p. 52. 

“ Hours and hours have T spent in endeavours altogether fruitless, to 
trace the writer cf the letter by a minute examination of the character and 
never did it strike me till th's moment, that your father wrote it. In the 
style I discover him, in the scoring of the emnhatical words—his never 
failing practice—in the formation of many of the letters, and that m the 
adieu ! at the bottom so plainly, that I codd hardly be more convinced had 
I seen him write it. See Cowpers Works (Letters), Vol- V,p-217 Ed- 

1836. , . . 

A written document may be sufBciently identified by a witness to be 

laid before the jury, although the witness is unable to read- He would still 

have the size, colour, and general appearance of the paper, the colour of the 
ink, and the size and general characteristics or appearance of the writing to 
compare with his mental picture. For example, one m^ht be allowed o 
testify to the identity of a paper wntten in Greek, Hebrew Sanskrit, or 
Egyptian heiroglyphics, '’l^ljough un_^l^ tn r-ad *1 ^rd of either language. 

See Com. V. Meserve, 154 Mass. 64': 27 N. E. Rep. 997, 998. 

Illustration 

On the trial of O’Coigly for high treason in 1798, a DuPon 

in his examination-in-chief, proved that a paper found in OCoiglys po- e 
bodl tas S his handwriting. This evidence was m a singular manner 
strongly confirmed by the witness’s answers to questions put to him in cro:,^- 
examination :—Exaniimtion-in-Cheif. 

Q. " Are you acquainted with Mr. O’Coigly. the prisoner at the 
^ A “ I knew him at Dundalk, in the North of Ireland. 

“ Are you acquainted with his hadwriting ? 

“ I have seen him write a number of times." 

" So as to have acquired a knowldge of his manner of writing . 

Yes’* 

u, - Look’at that paper and say whether, from ,out knowledge of hi, 
manner of writing, you believe that to be his handwnting . 

A. " I do believe it to be his writing. , 

a - Do you include in that the signature, as well as the whole body 

“ft'^Aa^.’/beUeveilto beaUtbesaoe bandwiiting, and Mi. O’Coigly’s 
handwnting.” 

Cross-examination 

Q. “ You have sworn you saw Mr. O’Coigly write. Upon what 

occasion did you ever see him write ? . , ^ « j 

A. "On various occasions I have seen him Y^fcourtr’Thei was a 

I can relate a singular This m?in had a 

poor man pf the name of Coleman in the gaol of Dunda. ims man n u * 


bat? 


Q. 

A. 

Q. 

A. 

Q. 
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wife, and was in great distress- The man's wife used to come to my Utti ' 
shop for tea and bread, and what they wanted ; she had no money, and, U 
her husband’s watch in my possession for the good she wanted- Pm 
O’Coigly, I believe through an act of charity to the poor man, took upon him 
to have this watch raffled, to relieve the poor man; he took a piece of 
paper and put his own name, and after that about a dozen more and 
desired me to call upon these people, and they would give me a shillinf 
apiece, he gave me his shilling and said he would collect more about the 
town-” 

Q- " Upon that occasion you saw him write 7 ” A. " Yes." 

(See Trial of O’Coigly, p. 235 ) 

(«) On Horne Tookes'trial for high treason in 1794, Mr. Woodfalls 
evidence of the prisoners’ handwriting was in a remarkable manner confirmed 
on the prisoner’s own cross-examination of him :— 

Q. '* Is this the handwriting of Mr. Tooke ? ” (Showing a book to 
the witness), I 

A. “ I believe this part (pointing it out) is : butH cannot swear it." 

Q. “ You are not asked to do that.” 

A "I never saw this entry—I mean merely to say'for my own sake, 
and that of the jury that I only swear, that, as far as resemblance of hands 
strikes me, this is Mt. Tookes’ writing. I have seen him write but not so 
often as his writing has passed through my hand.” 

Q. “ But, however, from writing that you have seen, you ate able to 
form a judgment ? ” 

A- “ I cannot say I am able to form a decisive judgment, but I be¬ 
lieve, from the resemblance of hands, it is writing.” 

Cross-examination 

Q. " Are you sure you have seen me write ? ” A. " Yes." 

Q. " How long ago 7 ” A. “ Some years ago. I believe, full 17: 
the period is a memorable one- I allude to the circumstance of an advertise¬ 
ment for the subscriptions for the widows, orphans, and aged parents of the 
Americans who lost their lives at the battle of Lexington.” 

Q. ” That was in 1775,19 years ago ? ” A- “ You are perfectly 
right; it was 19 years ago. The reason why I instanced this case was, because 
it was a memorable one- You delivered to me, in my brothel counting-house, 
a copy of the advertisement upon which I think you wrote the words, ‘ For 
the London Packet and Morning Chronicle.’ I don’t know that I have ever 
seen you write but once.” 

Q- “The last time you saw me write was 19 years ago7” 

A. “Yes,” 

For other illustrations. See Prem’s Law and Methods of Police Investi¬ 
gation 1947 Ch. 36. 


CHAPTER 91 

Of Honest and Truthful but Mistaken Witness 

If the witness is honest but on account of defective observation or 
holding strong opinion of the merits of the case, is somehow prejudiced, he 
should not be cross-examined severely- The approach should be in a gentl? 
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manner and effort should be made to clear the impression which he has 
wrongly made- Some pre-possession of the witness as to personal identity 
leads to wrong identification. Our faculty of combination which unconsci¬ 
ously comes into play, may corroborate our preception so that we may be 
completely led into an error- If a person at a distance of say 220 yards sees 
a m&n first come out and then go into the house of A and knows that A lives 
alone in the house, he wdl suppose, if the man resembles A m his exterior 
aspect, that the man is indeed A and will maintain the fact, as if he had seen 
him distinctly. In such cases verification must always be made at the spot. 
Criminal Investigation by Dr Hans Gross, Ed. 1934, p. 185. 

“ The art of cross-examination is not limited to the detection of mis¬ 
takes in a witness. Sometimes it happens that you have good reason to 
believe that he is not mistaken, but that he is lying, and when you arc 
assured of this, but not otheiwise, you may treat him as a liar and deal with 
him accordingly. Your object will be to prove him to be a liar out of his own 
mouth, and it will be.permissible to resort to many a stratagem for the pur¬ 
pose of detection which may not be fairly used towards a witness whom you 
believe to be honest but mistaken. The question has often occured to us 
whether it is more prudent to show to a witness that you suspect him, or to 
conceal your doubts of his honesty. Either course has its advantage. By 
displaying your doubts you incur the risk of setting him upon h^ guard, end 
leading him to be more positive in his assertions and more circumspect in 
his answers; but, on the other hand, a conscious liar is almost always 
a moral coward; when he sees that he is detected, he can rarely muster 
courage to do more than reiterate his assertion, he has not the presence of 
mind to carry out the story by ingenious invention of details, and a consistent 
narrative of the accidental circumstances connected with it. A cautious 
concealment of your suspicion possesses the advantage ot enabling you to 
conduct him into a labyrinth before he is aware of your deuign.and so to expose 
his falsehood by self-contradiction and absurdities. Just as when distant 
obiects are seen mistily, our imaginations come into play, leading us to fancy 
that we see nothing completely and distincly, so, when the images of memory 
become dim, our present imagination helps us to restore them by putting a 
new patch into the old garment. If only taere is some relic even ot the past 
ureserved, a bare suggesstion of the way in which it may have happened will 
often suffice to produce-the conviction that it actually did happenm this way* 
The suggesstions that naturally arise in our mmds at such times will bear the 
stamp of our present modes ot experience and habits of thought- Hence, m 
trying to reconstruct che remote past we are constantly in danger ot import¬ 
ing our present selves into our past selves- 

Human Memory is Fallible.-" I ought to say frankly that my ex¬ 
perience has taught me that the memory of men, even of good and true men, 
as to matters in which they have been personal actors, is frequently most 
dangerous and misleading. I could i ecount many curious stories which have 
been told me by friends who have been writers of histop and biography, of 
the contradictory statements they have lecfivcd from the best men in regard 
to scenes in which they have been present. Wellman, p. 144. 

Boswell, in his “ Life of Dr- Johnson.” tas related the particulars of 
his first meeting with Dr. Johnson, whom he had been very long desirous of 
seeing and conversing with. At last they accidentally met at the house of a 

Mr-Davies. “Essays on the Life and Genius of Dr. 

Johnson,” likewise gives a description of Boswell s first meeting with Johnson* 
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Concerning Mr. Murphy’s account of the matter, Mr. Boswell says; ‘‘Mi. 
Murphy has given an account of my first meeting with Dr. Johnson consider¬ 
ably different from my own, and I am persuaded, without any consciousness 
of error, his memory at the end of neatly thirty years has undoubtedly de¬ 
ceived him, and he supposes himself to have been present at a scene whicli 
he has probably heard inaccurately described by others. In my own notes 
taken on the very day in which I am confident I marked everything materiai 
that passed, no mention is made of this gentleman; and I am sure that 1 
should not have omitted one so well-known in the literary world. It may 
easily be imagined that this, my first interview with Dr. Johnson, with all its 
circumstances, made a strong impression on my mind and would be registered 
with peculiar attention.” 

A writer in the Quarterly Review, speaking of this same occurence 
say;—“An erroneous account of Boswell’s first introduction to Dr-Johnson 
was published by Arthur Murphy, who asserted that he witnessed it. 
Boswell’s appeal in his own strong recollection of so memorable an occasion 
and to his narrative he entered in his Journal at the time show that Murphy’s 
account was quite inaccurate, and that he was not present at the scene. This 
Murphy did not lattir venture to contradict. As Boswell suggested, he had 
doubtless heard the circumstances repeated till at the end of thirty years he 
had come to fancy that he was an actor in them. His good faith was un¬ 
questionable and that he should have been so deluded is a memorable example 
of the falUbility of testimony and of the*extreme difficulty of arriving at the 
truth.” Wellman, p. 144. 

1 . Where a witness cannot be mistaken, and must be guilty of wilful 
prejury if his story is false, his testimony should be accredited in preference to 
opposing testimony of a witness who may be mistaken. I'his rule often en¬ 
ables a Court to dispose of a question of fact by finding it against the testi¬ 
mony of a witness who may have erred in his recollection. 3 H. J. Cas. U2 
148. 

„ 2. Judge Dean, speaking for the Supreme Court of Pennsylvania, said; 

No one with opportunity for observation of judicial proceedings has failed 
to notice the lamentable infirmities of human recollection-” AndChdef 
Justice Gibson of the same Court said“ Ev.ery day’s experience must bring 
home to the conviction of all men the insecurity of reliance on mere recol- 
lectioii. How frail and fallible is memory!” said Judge Lumpkin of 
Georgia. Usually the impressions made on the memory resemble much 
more the traceless track of the arrow through the air, than the enduring 
hieroglyphics upon the pyramids and obelisks of ancient Egypt. Many 
memories are mere sieves. And I would sooner trust the smallest slip of 
paper for truth than the strongest and most relative memory ever bestowed 
on a mortal man. I once preferred a claim on behalf of one of the frontier 
settlers of middle Georgia tor Revolutionary services rendered as a guide 
to the American army in its retreat betore Cornwalhs. He was a preacher 
of the Gospel, and one ot the best men 1 ever knew, and so reported 
arid esteemed among all his acquaitaiices; but it was pretty well ascer* 
tamed that he was at the time several miles distant from the theatre of his 
fancied achievements.” 

With most men* said Judge Nisbet of Georgia* " no faculty is mote 
treacherous than'memory. ’ 8 Ga, pp. 516—519. 

testimony of witnesses of truth, there is calmness and 
sfmgucity, naturalness or manner, an unaffected readiness and co|dous* 
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ness of details as -well in one part of the evidence as in another, and 
an evident disregard of either the facility or difficulty of vindication or 
detection." See Taylor, 8th Fd., S, 44, S-52 ; Field, 8th £d,, pp, XXXIII, 

xxxiy. 

“ Every day of my life makes me feel more and more how seldom a 
fact is accurately stated; how almost invariably when a story has passed 
through the mind of a third person it becomes, so far as regards the impres¬ 
sion it makes in further repetitions, little better than falsehood, and this too, 
tWgh the narrator be the most truth seeking person in existence ” See 
Hawthorne. 

“ If the witness is truthful the task of the cross-examiner is com¬ 
paratively easy. A truthful witness has no secret purpose If he has gone 
astray in any part of his evidence cr mis-stated facts, it would be neccssa^ on 
the part of the cross-examiner to ascertain the real cause of such deviation 
from the true facts. In the majority of cases it will be found that it 
is not only the easy conscience of the witness that accounts for such 
deviations, but there are other extraneous influences that have worked 
strongly upon his mind, perturbed his judgment, and rendered him in¬ 
capable of seeing matters in their true light It is not only mendacity 
that gives false colouring to facts, but human frailties equally account 
for distortion of the real fficts in numerous instances. It should be the 
duty of the cross-examiner, therefore, to find out the real cause, and 
to bring out the facts tending to explain the true state of affairs, which 
a truthful witness will be induced to do easily. A witness of this 
character should not be treated in a manner that raises doubts as 
to his honesty or integrity. You have to prevail upon him to confess 
that wrhich will wear the aspect of falsehood, which makes your 
task difficult- Now there is nothing inore offensive to the feeling 
<'f a witness whatever may be bis position in life than the dread of 
being made to appear to be lying. Upon such a juncture the witness 
at once becomes resolute to adhere to his original statement. It is, 
therefore, necessary on your part to deal with such a witness ,'with 
extreme caution. You must wear an open brow, and assume a kindly 
tone. Let there be in your language no sound of suspicion. Intimate to 
him directly your confidence that he is desirous of telling the truth and the 
whole truth. See Rahmatullah, p. 103. 

With such a witness of whose candour you are seeking to aimil 
yourself, the better course is to begin with the beginning of the sto^ he has 
told, and conduct him through it again in the same order, only introducmg at 
the right places the questions which are intended to explain or qualify what 
he has stated in his examination-in-chief. You take him into his former 
traejt, you even make him repeat a portion of ^ t^iore said-;- 
you recall his mind to the subject with which it is famihar. The scene is 
again before him, occupying his thoughts. Then it is easy to try him upon 
the details [but still gently), to suggest whether it may not have differed by 
so and so from that which he has described, or if so and so (which gives the 
transaction another complexion) did not occur also, and thus at mote or less 
length according to the circumstances of the case. In the same manner you 
may carry him to the conclusion of his story, and what with an explanatior 
of one fact, and additian to another, and a toning down ra the colour or the 
whole, the evidence will usually appears in a very different.aspect Mter a 
judicious cross-examination, from that which it wore at the cl^e ot the 
fxamination-iii'Chief. If the witness is partially truthful and partially false. 
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much tact and ingenuity is required on your part in handling him. Your first 
duty would be to separate the true from the false facts, and to mark caiefully 
those parts of his statement where false colouring has been ‘given, or where 
additions and alterations have been made in order to suit the testimony 
for the party in whose favour it is offered “ You must watch care¬ 
fully to find out if there be a want of assimilation in the parts of the 
story; if there be a disagreement between some of the false parts and 
some ot the true, you must ascertain whether the alleged facts can exist 
together. ’ See Ihd, p. 104. 

When a witness is honest but mistaken, approach him with a smile 
.and encourage him with a cheering word, assure him that you are satisfied 
that he jfitends to tell the truth and the whole truth, and having thus won 
his good-will and confidence ; proceed slowly, quietly and in a tone as con¬ 
versational as possible, to your object- Do not approach it too suddenly, oi 
you will chance to frighten him with that which forms the greatest impedi- 
iij. lit to the discovery of tlie truth from a witness, the dread of appearing to 
cunuadict himself. If once this alarm be kindled it is extremely difficult 
th procure plain unequivocal answers. The witness forthwith places himself 
on the defensive, and, deeming you an enemy, fences you with more or less 
of skill, certainly, but always to the weakening ot whatever may drop from 
him in your favour. With such a witness, of whose candour you are 
seeking to avail yourself the better coutse is to begin with the beginning 
of the story he has told, and conduct him through it again in the same 
order only introducing at the right places the questions which are 

intended to explain or qualify what he has stated in his examination-in- 

chief. The advantage of this coutse is the avoidance of any appearance 

of a surprise upon him- You take him in his former track, you even 

make him repeat a portion of what he has before said, you recall his 

mind to the subject with which it is familiar. The scene is again before him, 
occupying his thoughts- Then it is easy to try him upon the details (but still 
gently) to suggest whether it may not have differed by so-and-so from that 
which he has described, or if so-and-so (which gives the trans¬ 
action another complexion) did not occur also, and thus 

at more or less length according to the circumstances of the 

case. 

Illustrations. 

(i) The following is the method of cross-examination which Rufus 
Choate is said to have adopted as a general rule. Except in occasional 
cases his cross-examinations were as short as his agruments were long He 
tieated every man who appeared like a fair and honest person on the stand, 
as if upon the presumption that he was a gentleman; and if a man appeared 
badly, he demolish^ him, but with the air of a surgeon performing a dis¬ 
agreeable amputation, as if he was profoundly sorry for the necessity. Few 
men, good or bad, ever cherished any resentment against Choate for his 
cross-examination of them- His whole style of address to the occupants of 
the witness-stand was soothing, kind and reassuring. When he came down 
heavily to crush a witness, it was with a calm, resolute decision, but no 
asperity. 

(ii) The following brief review of the trial of Tucker for the murder 
of Miss Mable Page illustrates how witnesses, experts and laymen, are 
liable to commit honest mistakes in their depositions, and how they ^ can be 
reconciled or explained without attributing perjury to any of the witnesses 
While tuntder is always shocking, rarely has New England been oor^ 
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startled than, by the murder of Miss Mable Page. A highly respected woman, 
without an enemy in the world, was stricken down and stabbed again and 
again in her own home on a highway in a suburban village in the middle of 
the day by an assassin who came and went unseen* The Page family was 
well-known and respected in Boston and vicinity. Mr. Page, who at the 
time of the murder was seventy-eight years old, usually went to Boston 
daily to attend to what little business there was left to him. The other 
members of the family were his son Harold and daughter Mable, and, a single 
servant. Army Roberts. Harold Page was about thirty-five. Harvard graduate, 
and employed as a clerk at the South Terminal Station in Boston* Amy 
Roberts had been in the Page household for six years and was regarded 
almost as a member of the family rather than as a servant. Mable Page, the 
murdered woman, was forty-one years old. 

On March 31,1904, Harold Page went to Boston early in the morning 
as usual. The father went to Aubumdale a little later- Amy Roberts 
left the house at halF'past ten to spend the day in Cambridge and Boston, 
leaving Miss Page alone. The father, returning home early, found the dead 
body of his daughter lying on the floor of her bed-room in the second storey 
of fhe house, at about half-past two in the afternoon. She had her hat on 
and was completely dressed to go out except her overskrit. Nothing in 
the house was out of place or in any way disarranged except the rug outside 
of the door to her room. The local physician was sent for. He observed a 
horrible jagged wound in the neck, of the type frequently found in suicides* 
Without further examination he telephoned to the medical examiner that 
there was a case of probable suicide requiring his attention, Tbe medicel 
examiner arrived that evening and found that there were two wounds in the 
neck and several cuts on the hands. He concluded to wait until daylight 
to perform an autopsy, and seemed, upon his first observation, to have 
regarded tbe case as one of suicide, although he was much mystified at the 
failure to find any weapon. When the undertaker was caring for the bodv 
late that night, he discovered for the first time that there was a deep wound 
in the back, eliminating any possibility of suicide* At the autopsy the 
following morning still another wound was found, this one in the^chest and 
penetrating through the heart. Aside from the knife wounds there was r •) 
other indication ot violence on the body. As a result of this first impression 
that it was suicide the murderer bad a day’s start in which to cover his traces, 
before tbe investigation of the crime began. 

Soon after discovering his daughter’s body, Mr. Page found downstairs 
in the living room a note in her handwriting, evidently meant for him, 
written on both sides of a piece of paper tom from a small block near at 
hand, which read as follows “Have just heard Harold is hurt and is at 
Massachusett Hospital. Have gone in twelve o’clock. Will leave-key 
of front side door with key ot bam stairs. Will telephone to Mrs. 
Bennett.’’ 

Tbe " Massachusetts Hospital " meant the Massachusetts General 
Hospital in Boston. Mrs. Bennett was a neighbour whose telephone the 
Pages occasibnally used- It was clear that this message about her brother 
had been given to her by her assassin, either to get her out of the house 
or to explain his presence there, for her brother had met with no accident, 
but was at his work as usual* The note furnished this important clue to the 
identity of the murderer,—it must have been someone who knew that she 
bad a brother who ?rotked in Boston* 

On the floor of her bed-room neat her body were her gbves and 
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^ paper from the same blnrV 

pencil. written m a rather scrawly hand merely these worck’”/ 

J. L. MORTON, Charlestown, 


T,,. , , , ^ . ."u. mass' 

lus was found to be a fictitious address. An examination of tho 
showed that there was missing from a pocket-book in a drawer inAefe 
Imng-room some money which had been there on the morninp of the mn J^ 

the bridge to^Wclton! ^ifc'^was^t Jenty-te b°V” 

hS^^'A uL^?W of t?^^^ ^ months afterwards, while canoeSg witt 

xiim. At the time of the murder he was without emplovmpnt Uo 

endeavouring for several days to raise funds by Llff or pawniS 

with^Harold^Pa^tf clothing. He was slightly acquaintej 

with Harold Page and had called to see him at t he I’ag- house on at W 

two occasions It was ascertained that he had been seen cm WcLnb £ 
no?n direction of the Page house on the day of the murder at about 

noon. Accordingly on ApriU, he was questioned by the nXraftn T 

Th/m^Sg ttiMu^^ hadwoTkeS^abSis^^Sed 

'?niith Avon^ T * , j V™®, updtheu took a walk across the bridge out 
houthAvenu^e, but claimed that he tuined off at Cutter’s Corner a thw 

to the police to control hir^^'o nothing known 

dav But fhpro ^ ^1® y». und no further action was taken on that 

forciblv verffv known that 

EarTh, old saying. "Muider will out.' 

pocket a knffp-sh murder, Tucker dropped from his 

ed on Weston brldue a^d ” “^rket wagon which he had board- 

S ?L distance. On the end 

fater found that Tl?rV teeth of peculiar shape and it was 

was drSfi fitted into them. The boy who 

prlLiole and acting on the 

K aealn umil it in lus pocket and did not think 

connection with thp P ific new supers th?t Tucker had been examined in 
OVM to the doiL f .ther the sheath was turned 

hSauMteil and summoned to police 

made numerous false Ofa stenographer present, He 
wnneXrwJhf^ tended to 

reference to the oheafh significant were those with 

Stervfew sheath was produced at this 

ITucker’s) overcoat nr>rt"f ^ ^ t^ffit-er hnd t.ikcn it from his 

have ifw t^him He asserted that it was his, but tl.i.t he did not 

r‘ die mu,der,andihat u h.-d been atiu-ueinhis 

owned n^LnSnSfl^'^"^'^^ vety vigorously that he 

for vears. BefotP^ fhf» •’ nther kind of knife, and had not owned one 

searching his room was finished s-^me officers who had been 

the blade of hunt! no ir had found in a coat pocket in his room, 

been chiooed and broken into several pieces ; the cutting edge had 

£^SSi>S?f r-s 
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'sheath; and that knife, according to the testimony of all bu' one of the 
" medical experts, could have made all of the wounds in Miss Page’s body; 

and according to the testimony of the physicians called by the Government, 
' the wounds, from their aonearance, measurement and character, mu»t have 
been made by a knife of this type. In that same pocket of Tuck>’t’3 from 
which the broken pieces of the knife were taken, aCanadian stickpin was also 
found. Tucker was arrested after the interview on April 9 : ‘‘ probable cause 
• was found at the preliminary hearing before the district Court on Apru’2. 

. He was indicated for murder at the June sitting of the Grand Jury, an i after, 
•ore postponement came to trial on January 21,1905. The trial lasted twenty 
days exclusive of Sundays, and resulted in a verdict of guilty of murder in tne 
first degree.” The greater part of the time was taken by the ttstimony of 
expert witnesses, and yet the issues which concerned tnem were far from tne 
vital ones in the case. In a capital trial in Massachusetts, the State not only 
pays the defendant’s counsel and summon such witnesses as he desires, but 
the Court may on motion authorize the employment of experts on his behalf, 
—w hn are also paid by the State The defence in this case was authorized 
to employ six experts on handwriting, but by agreement of counsel four only 
trstified on each side. The exner-s consul'-’d by the Government had 
repofed that the J. L. Morton address was in Tucker’s handwriting. The 
defendant’s experts then examined the standards, and declared tnat Tucker 
had not written it, but with equal positiveness said that it was clearly in the 
handwriting of Mabel Page. The District Attorney distinctly stated in 
opening the case that the Morton address was relied on only as confirming 
the other undoubted facts, and there was other evidence tending to show that 
“Morton” would be a likely name for Tucker to choose if he were giving a 
false name to Miss Page. This included the fact that there was a J D. Morton 
who worked at the South Terminal Station in that part of the building 
where Tucker was formerly employed. There was also a postal card found 
in Tucker’s pocket, on which he had written four fictitious addresses a few 
days after the murder. On this card the name of Morton appeared in one 
address, and "Charlestown, Mass." in another. The testimony of the experts 
on this point, however, of necessity took much time, and fot that reason 
this seems to have been regarded in many quarters as the vital issue of the 
case. The method of employing experts militates against a fair and impar¬ 
tial opinion. The income of the handwriting experts comes chiefly from 
their services in litigated cases. They know that in any given case, unless 
their opinion coincides with the contention of the counsel who consults 
them, their remuneration will be little or nothing. The most conscientious 
man can hardly give an entirely unbicsed opinion under these circumstances. 
The medical expert testimony presented in many respects a refreshing con- 
trast to the handwriting testimony- Although there was some apparent in- 
consisttneies in their opinions, exeept possibly in one instance, they were 
easily recorcilable and, due to the different hypotheses in the questions 
propounded to them by the Government and the defence. 

To illustrate : Prof. Wood of the Harvard Medical School called by 
the Government, testiSod that there were blood stains on the back of the 
knife ; that he examined them on April 10, and found that the blood cor¬ 
puscles were A . of an inch in diameter, showing that the blood was con- 

sistent with that of human being and certain wild animals such as the 
monkey and seal. There w.ts not enough blood present to make the further 
and mote decisive chemical test. Dt» Leary for the defendant testified 
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that he 
corpuscles 


examined the Inife several months later and found that the blood 


were 


4,100 


of an inch in diameter, and that the blood 


was 


consistent not only with that of a human being and of animals mentioned by 
Prof. Wood, but also with several other of the commoner wild and hous’. 
hold animals ; yet, this apparent inconsistency of results was accounted for 
by both witnesses by the fact that the diameter of the blood corpuscles 
would tend to be diminished in the course of time by the action of moisture 
and of rust. The defendant called a witness, a labourer, who te-^tiiied that he 
saw Tucker on East Newton Street just after he had turned off South Avenue 
that he had come from the direction of Auburndale and not from the 
direction of the Page house, that it was then between twenty and twenty* 
five minutes past twelve, and that he fixed the time from the fact that 
he himself arrived at the Barn at Cutter’s Corner at twelve o’clock, and 
found his dinner waiting for him, and also that he looked at his watch 
a few minutes after Tucker went by and that it was then half-past twelve, 
This witness illustr.'tcd very interestingly the workings of the human 
mind when it is surrounded by a continuous discussion if son'e questioncf 
great importance. This man’s daughter was a witness for ilie delendant ard 
lestified to seeing Tucker on the bridge that day. There seemed to be lirtle 
doubt but that the witness was trying to tell the truth and thit he believed 
what he was saying, Yet i'^ appeared from statements made by him to 
credible witnesses from a deposition of his and from his sworn testimony 
before the Grand jury, that there had been a gradual progress to his definite 
conclusion frem^ a very hazy starting point. When first interrogated by his 
employer shortly after the murder, he said that he had seen a young roan 
on the day of the murder but couldn’t say that it was Tucker, nor could he 
say when he saw him. Two weeks later, after the preliminary hearing in the 
case at which his daughter testified, he first came to the conclusion that he 
had real'y seen Tucker on East Newton Street, but he could not then say 
what directiori he had ceme from. He then began to work out the time; 
his first approximation was somewhere between twelve and one; he testified 
to the Grand Jury that his idea of time was all an estimate, and that he did 
not look at his watch between five minutes to twelve and one o’clock. 
On the witness-stand at the trial after the lapse of ten months he remember- 
ed for the first time that he looked at his watch at half-past twelve and so 
was able to bx the time that he saw Tucker almost to the minute. It is not 
uncommon to find a witness believing after a time that he has seen 
thmgs that he hes heard frequently spoken about, but it is seldom that the 
different stages or the formation of a belief can be traced as closely as here. 
An enlargement of the negative showed that it was an enamel pin in the 
^tape of a shield with a crown on top, but bearing the Spanish coat-of-arms. 
1 hereupon the defence produced the very pin which the photograph repre¬ 
sented, and then argued that it was so different from the Canadian pin that 
tiie witnesses for the defendant could not have referred to the Spanish rin 
wheii they were testifying- If upon this testimony the Jury was satisfied that 
the pm touitd in Tucker’s pocket was Mabel Page’s* and after listening to the 
evidence it is hard to see how they could have arrived at any other result, 
the condusion from this joint alone that tl.e defendant was guilty was 
itreaistable- The critics of circumstantial evidence should note that the 
question whether the pin belonged to Mabel Page or the defendant was 
settled solely and wholly by direct evidence. The Jury returned a verdict of 
guilty. See i Cr. L J. (Jour.) pp. 90-97, 
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{Hi) “ Jaques Du Moulin, a French refugee, having brought over his 
family and a small sum of money, employed it in purchasing lots to goods that 
had been condemned at the custom house, which he again disposed of by 
retail; as these goods were such as having a high duty were frequently 
smuggled, those who dealt in this way were generally suspected of increasing 
their stock by illicit means, and smuggling, or purchasing smuggled goods, 
under colour of dealing only in goods that had been legally seized by the 
King’s of&cers, and taken from smugglers This trade, however, did not in 
the general estimation impeach his honesty though it gave no sanction to his 
character; but he had been often detected in uttering false gold ; he came 
frequently to persons of whom he had received money, with several of these 
pieces of counterfeit coin, and pretended that they were among the pieces 
which had been paid him; this was generally denied with great eagerness, but 
if particular circumstances did not confirm the contrary, he was always per¬ 
emptory and obstinate in his charge. This soon brought him into disrepute, 
and he gradually lost not only his business but his credit. It nsppened that 
having sold a parc.l of goods, which amounted to seventy-eight pounds to one 
Harris, a person with whom he had before no dealings, he received the money 
in guineas and Portugal gold several pieces of whici he scrupled, but tnc man 
having aisured him thit he himself had carefully examined and weighed those 
very pieces and found them good, Du Moulin took them and gave his 
receipt. 

In few days he returned with six pieces, which he averted were of base 
metal, and part of the sum which he had a few days before received of him 
for the lot of goods. Harris examined the pieces and told Du Moulh that he 
was sure they were none of them among those which he had paid him, and 
refused to exchange them for others. Du Mouline as peremptorily insisted on 
the conir ry alleging that ne had a drawer by itself, and locked k up till he 
offered it in payment ot a bill of exchange, and then the pieces were fou^d 
to be bad, insisting tlnat they were the same to which he had objected. The 
man now became angry, and charged Du Moulin with intending a fraud. Du 
Moulin appeared to be rather piqued then intiraidated at his charge and 
swore that these were the pieces he received of Harris, Harris was at length 
obliged to make them good; but as he was confident Du Moulin had injured 
him by a fraud, supported by perjury he told his story wherever he went, 
exclaiming against him with great bitterness and met with many persons who 
made nearly the same complunts, and told him that it had been a practice of 
DuMoulin’s for a considerable time. Du Moulin now found himself uni¬ 
versally shunned and hearing what Harris had reported from ^1 parts, he 
brought his action for defamatory words, and Harris, irritated to the higheat 
degree, stood upon his defence; and in the meantime having procured a 
meeting of several persons who had suffered the same way in their dealings 
with Du Moulin, tney procured a warant against him, and he was apprehended 
upon suspicion of counterfeiting the coin. Upon searching his drawers a 
great numbei of pieces of counterfeit gold were found in a drawer by tliem- 
selves, and several others were picked from other inoney, that was 
different parcels in his sciutoire; upon further search a flask, sevwal hies, a 
pair of moulds, some powdered chalk, a small quantity ot Aqua Regia, and 
several other implements were discovered. No doubt could now be made oi 
hb guile, which was extremely aggravated by ihe methtds he had taken to 
dispose ot the inoney he made, the insolence with which he had mnsred upon 
Its being paid him by others, and the perjury by which he had supported 
his claim; his action against Harris for defamation was also considered as greatly 
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increasing his guilt and everybody was impatient to sec him punished. In 
these circumstances, he was brought to his trail and his many attempts to' nm 
off bad money, the quantity found by itself in his scrutoire, and above all, the 
instruments of coiu'ng which upon a comparison, exactly answered the money 

in his possession, being proved he was upon their evidence convicted, and 

received sentence of death- It happened that a few days before he was to 
have been executed one Williams, who had been bred a seal engraver, but had 
left his business, was killed by a fall from his h rsc; his wife, who was then 
big with child, and near her time, immedi jtely fell into fits and miscarried- 
she was soon sensible that she could not live and therefore sending for the 
wife of Du Moulin, she desired to be left alone, and then gave her the 
following account;— 

That her husband was one of four, wh tm she named that had fot 
many years subsisted by counterfeiting gold coin, which she had been 
frequently employed to put off and was, therefore, entrusted with the whole 
secret; that another of these persons had hired liimself to Du Moulin as 
a kind of footman and porior, aisd being provided by the gang with false 
keys, had disposed of a very considorahlo sum of bad money, by opening 
his master’s scrutoirs and leaving it there in the stead cf an equal 
number of good pieces which he took out ; that by this iniquitous practice 
Du Moulin had been defrauded of his business his credit and his liberty, 
to which in small lime his life would bo !idd*»d, if application was 
not immediately made to save him ; by this account which she gave in 
great agony of mind, she was much exhausted and having given directions 
where to find the persons v/honi slie impeached, she fell into con- 
culsions and soon after expired. The woman immediately applkd to a 
Magistrate and having related the story she had heard, procured a 
warrant against three men, who were taken the same day, and separate¬ 
ly examined. Du Moulin’s servant steadily denie i the whole charge 
and so did one of tlie other two ; hut while tlie last was being examined, 
a messenger who had been sent to search their lodging, arrived with a 
great quaniity of bad money and many inslrtMicnis ior coining. This 
threw him into confusion, and the Magistrate improving the opportun¬ 
ity by offering his life, if he would become an evidence for the king, he 
confessed that he bad been long associated with the other prisoners 
and the man that was dead, and he directed where other tools and money 
might be found, but he could say nothing as to the manner in which 
Du Moulin’s servant was employed to put it off. Upon this discovery 
Du Moulin’s execution was suspended, and the King’s witness swearing 
positively that his servant and the other prisoner had frequently coined 
in his presence, and giving a particular account of ttie process and the 
part which each of them usually performed, they were convicted and 
condemned to die. Both of them however still denied the lact, and the 
public were still in doubt about Du Mouhn. In his defence he had 
d,.clared that the money which was found together, was such as he 
could riot trace to the persons of whom he had received it, that the 
parcels in which had money was found mixed, he kept separate, that he 
might know to whom to apply, if it should appear to be bad, but the 
finding of the moulds and other instruments in his custody was particu¬ 
larly not yet accounted for; as he only alleged in general terms, that he 
knew not how they came there, and it was doubted whether the impeach¬ 
ment of others had not been managed with a view to save him who 
was equally guilty, there being no evidence ot his servant’# treachery) 
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but that ot a woman who was dead, reported at second hand by the 
wife of Du Moulin who was manifestly an interested par'y. He was not. 
however, charged by either of the convicts os an accomplice, a particu¬ 
lar which W 0 S strongly urged by his friends in his belulf; but it happened 
that while the public opinion was thus held ir. suspense a private 
drawer was discovered in a chest that belonged to his servant and in it 
a bunch of keys and the impression of one in wax. The impression 
was compared with the keys, and th?t which it corresponded with, was 
found to open Du Moulin’s scrutorle, in which the bad mon^’y and 
implements had been found. When this particular, so strong and unex¬ 
pected, was urged, and the key procured, he burst into tears, and confess¬ 
ed all that had been alleged against him ; he was then csked how the tools 
came in his master’s scrutoire and he answered that when the officers of 
justice came to seize his master, he WdS terrified for himself, knowing 
that he in his chest had these instruments, whicn the private drawer would 
not contain and fearing that he might be* included in the warrant, his 
consciousness of"guilt kept him in continual dread and suspicion; that 
for this reason, before the officers went uostairs he opened the scrutorie 
with his false key, and having fetched his tools fr.''m box in the 
garret, he depositecl them there and had jut locked it wnen he heard them 
at the door. 

In this case even the positive evidence of Du Moulin, that the 
money he brought back to Harris was the ssme he had received of him, 
was not true, though Du Moulin was not guilty of perjury eithir wilfully 
or by neglect, inattention or forgetfulness. And the circumstantial 
evid'’nce against him, however strong, would only have heaped one injury 
upon another and have taken away the life of an unhappy wretch from 
whom a perfidious servant had taken away everything else. See 6 M. L. T. 
71—79 (Jour) 

(iv) A gentleman died possessed of a very considerable fortune, which 
he left to his only child, a daughter, and appointed his brother to be 
ner guardian and executor of his will. The young lady was tnen about 
eighteen ; and if she happened to die unmarried, without children, her 
tortune was left to her guardian and ro his i eirs. As the interest ot the 
uncie was now incon.pcttible with the life of ihe niece, several other relations 
hinted that it would not be proper for tuem to live together; whether 
ther were willing to i teven: any occasion of slander against the uncle, in 
case of tne young lady’s death ; whether they had any apptenension of 
her being in danger or whether they were only discontented with the 
father’s disposition of his fortune, and therefore propagated turnouts 
to the prejudice of tr.ose who possessed it, cannot be known; the uncle 
however, took his niece to hts house near Epping Forest and soon afterwards 
she disappeared. Great inquiry was made after her, and it appeanng 
that the day she was missing, she went out with her uncle into the 
forest, and that he returned without her, he was taken into custody. 
A few days afterwards he went through a long examination in which 
he acbiowledged that he went out with her, and pretended that she 
found means to loiter behind him as they were returning “Ome; that 
he sought her in the forest as soon as he missed her; ml that he 
knew not where she was or what was become of her. Ihis acc un 
was thought improbable, and his apparent interest in the ea o 
his ward and perhaps the petulant zeal of other relations, concurred t - 
and strengthen suspicions against him and he was detained in custody, o m 
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tj 2 w circumstances were everyday rising against him. It was found, that 
the young lady had been addressed by a neighbouring gentleman, who had, 
a few days b6fore bhe was missinfii, set out on a journey to the north ; and 
that she had declared she would many him when he returned, that the 
uncle had frequently expressed his disaprobation of the match in very strong 
terms; that she had often uvpt and reproached him with unkindness and an 
abuse of his power. A woman was also produced, who swore, that on the 
day the young lady was missing,: about eleven o clock ^in the forenoon she 
was coming through the forest and heard a woman’s voice expostulating 
with great eagerness ; upon which she drew nf.srer the place, and before she 
saw any person heard the same voice say Don t kill jne, uncle don t Jifill me j" 
upon which she was greatly terrified and immediately bearing the report of j 
gun very near, she made all the haste she could from the sport, but could not 
rest in her mind till she had told what had happened. 

Such was the general impatience to punish a man who had mm- 
dcred his niece to inherit her fortunate that upon this evidence he was con¬ 
demned and executed. About ten days after the execution, the young lady 
came home. It appeared, however, that what all the witness had sworn was 
true, and the fact was found to be thus circumstanced : 

The young lady declared that having previously agreed to go off with 
the gentleman that courted her, he hed given out that he was going on 
journey to the north ; but that he waited concealed at a little house near 
the skirts of the forest, till the time appointed, which was the day she dis¬ 
appeared. That he had horses ready for himself and her, and was attended 
by two servants also on horseback. That os she was walking with her unlce 
he reproached her with persisting in her re-iolution to marry a man of whom 
he disapproved, and after much altercation she said with some heat I have set 
my heart upon it. If I do not marry him it will be death ; and don’t kill me, uncle, 
don’t kill ; that just as she had pronounced these words she heard a gun 
discharged very near her, at which she started, and immediately afterwards 
saw a man come forward from among the trees, with a wood-pigeon in his 
hand that he had just shot. That coming near the place appointed tor their 
rendezvous, she found a pretence to let her uncle go on before her, and her 
suitor waiting for her with a horse, she mounted and immediately rode off. 
That instead of going into the north, they retired to a house, in which he 
hadtakenlodgings, near Windsor, where they were married the same day, 
and in about a week, went a journey of pleasuer to France, from whence, 
when they returned, they first heard of the misfortune which they had 
inadvertently brought upon their uncle. 

So uncertain is human testimony, even which the witnesses arc sincere 
and BO necessary is a cool and dispassionate inquiry and determination, with 
respect to crimes that ate enormous in the highest degree, and committed 
with every possible aggravation. See 6 M- L. T. 61—7?. 

(v) Where honest witnesses make conflicting statements, and it is 
necessary to ascertain which of them has sworn tiuly, much depends upon 
the powers of perception and memory of the witnesses, and upon their ability 
to narrate correctly the events which they witnessed, for in order to gives 
true account of what he has seen, a witness must have a correct perception 
of idbat he saw, and a memory which is retentive enough to enable him to 
recall with accuracy all that passed in his presence. The line of demsreation 
bettlieen imagination and memory, however, is sometimes hard to draw, and 
it is unquestionably true that witnesses testify to things which they imagine 
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have occurred, but which in fact have had no existence: the memory is 
deceitful and unreliable, and the things which are stored away in it receive 
colour from existing impressions and experiences; the new things are 
mingled with the old. A writer of ability says upon this matter: ‘‘ Men 
have seen a very simple fact; gradually when it is distant, in thinking of it, 
they interpret it, amolify it, provide it with details, and these imaginary 
details become incorporated with the details, and seem themselves to be 
recollections.” An instance is related by Ram of witnesses in a trial in 
Scotland, who were unable to separate what they had read in a newspaper 
from what they heard f'-om the parties The experienced cross-examiner, 
therefore, will not take the statements of honest witnesses for granted, but 
will investigate them thoroughly, and endeavour to show that they are 
mistaken as to what they think they heard or saw, and will, in the mildest 
and most patic-nt manner, prove, by his examinatin of a witness who believes 
that he is telling the truth, that, from the surrounding circumstances and the 
testimony of the other witnesses as well as from the unreasonableness of his 
story, his evidence cannot be relied upon For other illustrations see Prem’s 
Law and Methods of Police Investigation 1947 Ch. 13 at p. 176. 

CHAPTER 90 

Of Hostile Witness 

Who is a Hostile Witness—Value of his Testimonj 

1. A hostile witness is one who from the manner in which he gives 
evidence shows that he is not desirous of telling the truth in the Court. The 
Court may, in its discretion, permit the person who calls the witness to put 
any question to him which might be put in cross-examination by the adverse 
party. Sec S. 154, Indian Evidence Act. 

2 When a witness proves hostile, it is well to get rid of him as 
quickly as possible. If the Court is satisfied that a witness is really adverse 
to the cause of the party on whose behalf he has been summoned, it will 
relex the rule prohibiting leading questions, and will allow the examination- 
in-chief to be conducted on the lines of a cross-exammation but the attorney 
who has so called a witness is always under a disadvantage, as by having called 
him he has impliedly vouched for his credibility. If counsel is surprised by the 
hostile attitude of a witness, he should boldly expose the hostility so unexpect¬ 
edly discovered, in order that the motives for testifying are clearly apparent to 
the Court and jury. 14 Cr. L, J. p. 18. 

3. It is the cross-examination of an adverse witness which is com¬ 
monly considered as the surest test of the knowledge and skill of the advo¬ 
cate. It requires a greater intellectual eflFort to conduct a cross-examinarion 
than an examination of one’s own witncs8e.s, and taxes the ingenuity and 
resources of the lawyer. When the Court is satisfied that the witness is relly 
an adverse one, the strict rule which forbids leading questions will be relaxed, 
and you will be permitted to conduct the examination somewhat more atter 
the manner of a cross-examination. You may put leading questions, but you 
may not discredit him, whatever may have been the testimony, and however 
obvious the animus which has misrepresented the facts purposely for the injury 
of your cause. He is snll your witness, and having chosen to call him, and 
thereby to ask the jury to believe his story, it is not competent to you to 
turn round when you find he does not suit your purpose, an endeavour to 
show to the jury that he is unworthy of credit. Between this Scylla and 
Charybdis Uea your difficult course in dealing with such a witness. As a 
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general rule, ihe less you say to such a witness the better for you. Bring him 
directly to the point which he is called to rrove, frame your questions so that 
they should afford the I'east possible room for evasion, or, what is still worse 
explanation. Avail yourself of liberty to lead as soon as you can, that is, as 
soon as you have laid the foundation for it by showing from his manner that 
the witness is really adverse. You should not conceal y mr knowledge of the 
fact that the witness is hostile. Provoke him when he £'P£(»nrs to he friendly 
to an exhibition of hostility in order to show that he is an enemy in the guise 
of a friend. By pursuing this course you will prevent the witness from 
imposing upon you, and will expose his treachery and perfidy to the Court 
and jury,” (Cox’s Advocate). 

An advocate should not cross-examine his own witness, becauss It 
will create a doubt that he does not consider the tesrimo.ny reliible The 
rule is, of course, subject to exceptions, e.g , when the witness is adverse or a 
stupid one, he may be cross-examined with the pi. rmission of the Court. 
Harris says: “Never cro,s-eA:am'ne your own witness. This agiin sp’ms 
remarkably obvious. But it requires an effort to obey it nivertluless. You 
will hear an advocate cross-examine his witness over and over agiin wir.iout 
knowing it, if he have not the restraining hand of his leader to check him” 
See Harris, p. 37, 

As to the value of the evidence of hostile witness the following judi¬ 
cially decided cases may be noted :— 


A witness is hostile if he tries to defeat the party’s case by suppressing 
clanging of version is immaterial. 13 C. 53, 49 C 93,1930 
C. 276 :57 C. 1266, 53 C 372 See 37 C h J. 173, 47 C- 1043. 1933 P 517. Be- 
fore a pro^cution witness can be declared hoirile there should bo ground for 
believing that the statement he made in faveur of defence is due to ^nmity to 
the prosecution. 441. C. 33 : 19 Cr, L- J. 24l: 1918 P, 254 ; 3 P. L J 419. If a 
question of the nature of cross-examination is put to one’s own witness with¬ 
out declaring him hostile, the question and answer are both inadmissible and 

T ^ :711. C 117, 53 C. 372 :192fi C, 

iJ7 : H Ur. L. J- Zoo : 92 L C 442< A hostile witness is one who from the 
manner in which he gives evidence shows that he is not desirous of telling' the 

9^' )' = 57 C. 1266,49 C. 93,13 C. 

53* Where a prosecution witness is cross-examined by the pro^^ecution ?s 

T rejected altogether. 56 C. 145, 53 C. 372,71 

‘ 1923 C 463, contra 36 C. W N. 

356,106 I. C. 100 : 1927 Bom. 501,9 P. 474.1923 C. 463 : 71 I. C. 657. If a 
Witness unexpectedly turns hostile in cross-exsmination and the defence haa 
elicited new matter from a prosecution witness, the Court may under S. 15i 
permit the prosecution to test the witness’s veracity on this point by cross^ 
examining him in turn. 42 C. 957. If a witness is called by the prosecution 
ana then cr^s-examined as hostile, his evidence should not on that account 
be left out of account. It should go along with other evidence to jury to 
decide the truth. 36 C. W. N. 356; 1932 C. 523, 930 P, 217 : 1/.4 I C. 836 :3' 
ur* L. J./Z1 :9 r. 4/4. The fact that ih» statement of the witnC’S differed 
from the statement recorded by the Sub-Insppctor shortly after the 
T® reason to cross-examine him as hostile. 1923 C 

4 3; 24 Cr. L. J. 193, 1930 C. 276* If the defence is compelled to call a 

witness, the defence has the rigat to cross- 
e mine mm. /o C. 594. The rnere fact that at a Sessions trial a witness tells a 
different story from that told by him before the Magistrate does not 
necessanly make him hostile. The proper inference in such a case is that he 
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is neither hostile to this side nor that, but that the witness is such that he 
should not be believed unless supported by other eviderce. 13 C. 53, 2 C 642 
(644), 61 C-399 : 1934 C. 636- Before contradicting a witness by a previous 
statement, it must be shown to have been made voluntarily. 1934 C 636 : 6’ 

C. 399, A witness who has resiled from some portion of his statement, ard 
who has been allowed to be cross-examined by the prosecution, may be belived 
partly- 1933 B- 36 : 154 1. C. 600 : 37 Cr. L. J. 532- Cross-examination of a 
hostile witness is in the discretion of Court. Permission should be frcclv given 
1933 P. 488 : 34 Cr- L. J. 892. Simply because a witness is declared hostile 6.is 
evidence cannot be considered wotthle«s. 1933 P. 517 :1461 C. 993,1931 C. 
401:58 C. 1404. The definition that a hostile witness is one who is not 
desirous of telling the truth is dead and burled. 3933 P. 517, 58C. I4C4. If 
pfusecution apprehends that a witness will not adhere to the statemenf already 
made, it cannot directly ask him if he madi any statement. It can be asked 
in cross-examination only when he is declared hostile. 1 P. 758 : 1923 P. 62, 20 
A. 155 That the testimony of a witness is adverse to party calling him is 
sufficient to obtain leave to cross-examine him, Value of his testimony should 
be judged from cross-examination. 1933 P. 517 :146 I. C, 993, but see 1934 A. 
226, 6 C W- N. 513 Rel. on. Either side can rely upon the evidence of hostile 
witness, but the evidence must be considered as a whole. 1933 P. 517 :146 
1 C- 993. The fact that witness’s answer is in direct conflict with evidence of 
other prosecution witnesses is no reason for declaring him hostile. 1936 M. 

5 6. i: must be shown that statement made in favour of defence is due to 
enmity to the prosecution. 44 I. C. 33 ; 19 Cr. L, ]. 2^1, Police diary can be 
referred to by prosecution to see whether a wit.iess has turned hostile 1918 
P. 459. The mere fact that a witeess tells a different story from that told by 
him before does not necessarily make him hostile. 13 C. 53. 37 C- L J. 173. If 
a witness is not examined but only tendered, he ca. not be allowed to be 
cross-examined by the prosecution. 7 P. 55=1928 P. 2C3.1941 C. 533. A 
witness who had been treated as hostile witness, cannot be treated as such at 
once and cross-examined by the prosceution without being examined in chief. 
1941 C. 533=45 C. W. N. 763. For other cases see Prem’s Criminal Practice 
1947. 

Witness turning Hostile in Cross'examinatien 

Where a witness called and examined-in-chief by a party turns out in 
cross-examination to be biased in favour cf the cross-examiner and makes 
statements adverse to the party producing him, the Court has the discretion 
to permit the party producing the witness to challenge by way of cross- 
examination the veracity of the witness with regard to the matters deposed to 
by him in liiis cross-examination and not connected with the matters deposed 
to by him in examination-in-chief. - 42 C. 957 : 29 1. C. 513,6 C. W. N- 513 
(P. C.]. 

In Will Cases 

S, 154 of the Evidence Act provides that the Court may, in its di’cre- 
tion, permit the party who calls a witness to put any question to him which 
might be put in cross-examination by the adverse party. There is, in this 
respect, no distinction on piinciple between an attesting wi'ness whom 
a partv is obliged to cill and any other witness who n he may cite 
of his own choice, But the Court may, in the exercise of its discretion, be 
more easily persuaded in the former case than in the latter to grant the 
permission. In view of the provisions of the Evidence Act, it is thus 
plain that there is no room for application in this country, of the view 

in the cases that a necessary witness, that is, one whom a patty is 
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compelled to call and who may therefore be considered rather the witne 
of the Court than of the party, as an attesting witness to a will, can h* 
discredited as of right by his own side. (1840~44) 2 Moo. & Rob 501 ’ fiRcii 
124 P. R. 731, (1866) 35 LJ. P.40. 47 C. 1043 : 59 1. C. 8l4 : 1921 C. S 
Testamentary proceedings furnish an admirable example of tb 
meaning of S, 154. The only surviving witness to a Will may be unwillins 
to depose in favour of the executor who applies for probate. Hemay, ho»! 
ever, be more unwilling to commit perjury, and if cross-examined,'a few 
leading questions suggesting the essential facts may elicit all that is necessarv 
to entitle the Court to direct probite to issue. 1931 C. 401 : 131 I C 57^ 
Cr. L J. 768 :1931 Cr. C. 497 (F. B.) ‘ ’ ‘ 

Illustration 

Counsel should never cross-examine his own witness. 

This again, seems remarkably obvious. But it requires an effort to 

obey it nevertheless. You will hear an advocate cross-examine his witness 
over and over again without knowing it, if he have not the restraining hand 
of his leader to check him. 

Before Mr. Justice Hawkins, not long since, a junior was conducting _ 
case, which seemed pretty clear upon the bare statement of the prosecutor. 
But he was asked 

Q. Are you sure of so and so ? ” A. " Yes.” 

Q. Quite?” A. “Quite.” 

Q. You have no doubt ? ” 

A. Well,” answered the witness, “ 1 haven’t much doubt, because 
I asked my wife.” 

Q- Mr. Justice Hawkins: “ You asked your wife in order to be sure in 
your own mind ? ” A. ” Quite so, ray Lord.” 

Q. “ Then you had some doubt before 1 ” 

A. ” Well, I may have a little, my Lord.” 

This ended the case, because the whole question turned up on the 
absolute certainty of this witness’s mind, 5ee Harris, p. 37. 

CHAPTER 91 

Of Ignorant and Illiterate Witnesses 

•II population is illiterate and they live in 

villages. Their 'manner of giving evidence is quite different from that 
of their brethren living in towns and cities. It cannot be denied that m 
majority of the villages there is party faction. Generally you find the 
population divided into two or three factions led by their own party leaders. 
Great difficulty is experienced by Police Officers in arriving at the truth 
in setious cases involving life and property, when witnesses are unwilling to 
give testimony on account of their party faction when they are actually eye¬ 
witnesses to the crime. Even in the case of truthful witnesses their manner 
of giving evidence is quite peculiar, e.g., they will never say that there was 
general kicking and beating but they will work out an analysis of fists and feet, 
and right side and left side, which is easily shown to be ridiculous but it does 
not prove that they are telling lies, it is merely their habit of throught 
and speech. 13 I. C. 45 : 31 Cr. L. J. 477 ; 1930 M. W. N. 74. 

Sometimes their evidence is thrown out on the ground that they are 
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poor. It cannot be affirmed as a general rule that the person is not frustworthy 
because he is not wealthy. Sa 49 C. 13. Where the witnesses are partisans, 
there is always a tendency to strain a point in favour of a friend. It is 
doubtful if they can conceive that fhey are, thereby, doing something improper. 
1929 0 494:1191.0.337. Where the case is between two rival factions in 
a village and all witnesses against the accused belong to the family of the 
deceased, some corroboration is necessary, otherwise accused should be given 
the benefit of doubt. 1935 L. 130. In case of party faction, evidence of 
eit.of r party should not be believed unless it is borne out by some documentary 
evidence. 1927 M. 820 : 103 1. C. 134. 

" Witnesses, and particularly ignorant end illiterate witnes es,” 
said Lord Langdale, “ must always be liable to give imperfect or erro¬ 
neous evidence, even when orally examined in open Court. The i ovelty of 
the situation, the agitation and hurry which accompanies it, the cajoalry 
or intimidation to which the witness may be subjected, the want cf ques¬ 
tions calculated to excite those recollections which might clear up every 
difficulty, and the confusion occasioned by cross-examination, as it is too 
often conducted, may give rise to important errors and omissions; and 
the truth is to be elicited, not by giving equal weight to every word 
the witness may have uttered, but by considering all the words with refer¬ 
ence to the particular occasion of saying them, and to the personal 
demeanour and deportment of the witness during the examination All 
the discrepancies which occur, and all that the witness says in respect 
of them, are to be carefully attended to, and the result, according to the 
special circumstances of each case, may be, either that the testimony 
must be altogether rejected, on the ground that the witness has said that 
which is untrue, either wilfully or under self-delusion, so strong as to 
invalidate all that he has said, or else the result must be that the testimony 
mus’, as to the main purpose, be admitted, notwithstanding discrepancies 
which may have arisen from innocent mistake, extending to collateral 
matters, but perhaps not affecting the main question in any important degree. 
5 Beav. 597. In the case of ignorant villagers, reference to time is generally 
approximate, and there is large margin of honest errors. 19 I. C. 328: 
15 Bom. L. R. 297. 

CHAPTER 92 

Of Newspaper Correspondents 

The newspaper correspondents sometimes exaggerate the tacts in order 
to create sensation. They freely import fiction into facts and spice their 
stories. 

Illustration*—One Mr. Minnock, a newspaper correspondent published 
an article in the New York World of the l5ih December, 19 l 0. The story r?n 
as follows:—At supper rime on Wednesday evening, when the Frenchman, 
Mr. Hilliard, refused to eat his supper, the nurse, Davis, started for him, 
Hilliard ran around the table, and the other two nurses Dean and Marshall, 
headed him off and held him : they forced him down on a bench, Davis called 
for a sheet, one of the other two, I do not remember which, brought it, and 
Davis drew it around Hilliard’s neck like a tope* Dean was behind the bench 
on which Hilliard had been pulled back; he gathered up the loose ends of 
the sheet and pulled the linen tight around Hilliard’s neck, then he began to 
twist the folds is his hand. I was horrified. Dean and Marshall seized the 
helpless man’s:hands; slowly, remorselessly, Davis kept on twisting the sheet. 
Halliard began to get black in the face; his tongue was hanging out. 
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Marshall sot frighteiv'd- “ Let up, he is setting black! “ he said to 
Davis. D'vis let out a couple of twists of the sheet but did not seen 
to like to do it. At last Hilliard got a little breath—ju‘^t a little. The 
sheet was still brought tight pbout the neck. Now will you eat?" 
cried Davis “No” gasped the insai o man. Davis was furious “Ve|[ 

I will make you eat; 1 will choke you until you eat, ” he shouted, 
and he be; in to twist the sheet again* Hilliard’s head would have 
fallen upon his breast but for the fact that Davis was to hold it up 
He twisted the sheet until hi® own fingers were sure, then the three 
'nurses dragged the limp body to the bath-rcom, heaved him into the tub 
with his clothes on, and turned the cold water on him. He was dead 
by this time, I believe. He W'S strangled to defth, and the finish- 
ing touches were put on when they had him on the floor. No big, stronj, 
healthy man cnuld have lived under thnt awful strangling. Hilliard was 
weak and feeble- Wlien the reporter, Minnock, stepped to the witness-stand, 
the Court room was crowred.and yet so intense was the excitement that ever^ 
word the witness uttered ruuld be ilhtinctly heard by everybody present* He 
gave his evidence-m-chief clearly and calmly, and with no apparant motive 
but to narrate corrcLtly the deiail**' ol the crime he had seen committed 
Any one unaware of his career would have regarded him as an unusually 
clever and apparently homsr and louragcous man with keen memory 
and with just the slightest touch oi gr-^nficution at the important position 
he was holding in the public eye in consequence of his having unearthed 
the atrocities perpcinlcd m our public ho.^puals. 

Hia direct evidence was pracruallv a rep^ tition of his newspaper article 
already referred to, only much more in detail. 'I'he rross-exandnation 
then proceeded :— 

Q. (Amicably). “ Mr. Minnock, I believe you have written the story 
of your life and published it in the Bridgeport Sunday Herald as recently 
as last December ? I hold the original article m mythand.” 

A. “ It was not the story of my life.’’ 

Q* “ The article is signed by you and •purports to be a history of 
your lite.” A. “ It is an imaginary story dealing with hypnotism. Fiction ^ 
partly, but it dcuit with tacts,” 

0.4 “ That IS, you mean to say you mixed fiction and fact in the 
history of your litc i ” A. “ Yes, sir.” 

Q. “ In other words, you dressed up facts with fiction to make them 
more interesting ? ” A ‘ Precisely ” 

Q. “ When in this article you wrote that at the age of twelve you 
ran away with a circus, was that dressed up ? ” A. “ Yes, sir.” 

Q. “ It was not true ? ” A. “ No, sir.” 

(j,. ‘ When you said* that you continued with this circus for 
over a year, and went wiUi it (o Belgium, there was a particle 
• ot truth in that because you did, a<i a matter of fact, RO to 
Belgium, but not with the circus as a public clown ; is that the idea ? ” 

A* “ Yes, sir ” 

Q. So there was some little truth mixed in at this point with the 
other maiter I ” A. “ Yes, sir.” 

Q. When you wrote that you were introduced in Belgium at the 
Hospital General, to Charcot, the celebrated Paruian hypnotist, was th?re 
some truth in that ? ” A. “ No, sir ” 



OF NEWSPAPER CORRESPONDENTS 


617 


Q, “ Yon knew that Charcot was one of the originators of hypnotism 
in France) didn’t you ? ” A. I know that he was one of the original 
hypnotists.” 

Q. " How did you come to state in the newspaper history of your 
life that you were introduced to Charcot at the H.'spjtai General at Paris 
if that was not true ? ” A, “ While there I met a Charcot” 

Q. “ Oh, 1 see.” A. “ But not the original Charcot.” 

Q. “ Which Charcot did you meet ? ” A. “ A Woman. 
She was a lady assuming the name of Charcot, claiming to be 
Madame Charcot,” 

Q, *' So that when you wrote in this article that you had met 
Charcot, you intended people to understand that it was the 
celebrated Professor Charcot it was partly true, because there was a 
woman by the name of Charcot whom you had really met^? ” 


A- “ Precisely.” 

Q, “ That is to say, there was some truth in it ? ” A. “ Yes, sir.” 

Q. “ When in that article you said that Charcot taught you to stand 
pain, was there any truth in that ? ” A. “ No.” 

Q. " When you said in this article that Charcot began by sticking 

pins and’knives into you, little by little, so as to accustom you to standing 

pain, was that all fiction ? ” A. Yes” 

Q. “ When you wrote that Charcot taught you to reduce your res- 
niration to two a minute, so as to make your body insensible to pain was that 
fiction ?■’ A. “ Purely imagination.” 

Jud«e—(Interrupting). “ Counsellor, I will not allow you to go further 
in this lin^ of iiiQuiry- The witness himself ss\s nis article was almost entirely 
fiction, some of it founded upon fact. I will allow you the greatest latitude in 
a proper way, but not in this direction. 

Counsel“ Your honour does not catch the point. 


Court” I do not think I do.” 

CQ^jjggl._‘‘Xhis prosecution was started by a newspaper article 
written by the witness and published in the morning Journal It is the claim 
of the defence that the newspaper article was a mixture of fact and fiction, 
mostly fiction. The witness has already admitted tnat the history of his life, 
published but a few months ago, and written and signed by himself and sold 
as a history of his life, was a mixture of fact and fiction, mostly fiction. Would 
it not be instructive to the jury to learn from the lips of the witness himselt 
how to up .he Uiended hi.»ry of hi, owo We, the, .hey mey 

dnw from it «.me inference a, .he how far he ha, hlrewue dre.,ed up .he 
article which was the origin of this prosecution • 

CourtI shall grant you the greatest latitude in examination of the 
witness in regard to the newpapei article which he published in regard to this 
I eSlude aU que*ion, leladng to the witneK’, uewapaper h>,tory of 

his own life.” ^ , j j li- r. j • 

Counsel" Did you not have yourself photographed and published in 

, -.l .u- kigtorv of yout life, with your mouth 

the newspapers in connection witn tne nistury y 

and lips and ears sewed up while you were insensible to p 
CourtQuestion excluded.” 
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Counsel“ Did you not puIdUsH a picture of yourself in connectici' 
with the pretended history of your life, representing yourself upon acroi 
spiked hand and foot, but insennble to pain, in consequence of the instiuf 
tion you had received from Professor Charcot 7” 

Court:—‘ Question excluded.” 

Counsel:—“ I offer these pictures and articles in evidence.” 

Court;—(.Roughly). “ Excluded.” 

Counsel:—” In the article you nubhshed in the New York JoMriwI 
wherein you described the occurrences in the present case, which you have 
just now related upon the witness stand, did you there have yourself 
represented as in the position of the in'^ane patient, with a sheet twistej 
around your neck, and held by the hands of the hospital nurse who wsj 
strangling you to death 7” 

Witness:—“ I wrote the article, but I did not pose for the pictuis 
The picture was posed for by some one else who looked like me ” 

Counsel : (Stepping up to the witness and handing him the newspapd 
article). *' Are not these words under your picture. ‘ This is how 1 saw n 
done. Thomas J. Minnock,’ a facsimile of your handwriting 7” 

A. “ Yes sir, it is may handwriting ” 

Q. “ Referring to the history of your life again how many imaginatt’ 
articles on the subject have you written for the newspapers throughout thi 
country ?” A. One. 

» "You have put several articles in New York papers, have you 

! .A' original story. It has since been re-drcsscd, 

that 8 all’ 

Q. “ Each time you signed the article and sold it to the newspaper! 
for money, did you not ?” Court“ Excluded.” 

Counsel; (With a .‘udden change of manner, and in a loud voice, 
turning to the audience), “ Is the chief of the police of Bridgeport. Coti' 
necticuf, in the court-room 7 (Turning to the witness), Mr Minnock do you < 
know this gentleman ?” A. “Ido.” 


Q. ^ Tell the jury when you first made his acquaintance.” 

A. “ It was when I was arrested in the Atlantic Hotel, in Bridgeport, 
Connecticut with my wife. 


Q. “Was she your wife at the time 7” A. “Yes, sir.” 

Q. “ She was but sixteen years old.” A. “ Seventeen, I guess.” 

.t-j- arrested on the ground that you were trying to druj 

th« sixteen-year-old girl and kidnap her to New York. Do you to den 
It 7 A. I was arrested.” 


j P’ (Sharply). You know the cause of the arrest to be as I have 
stated? Answer yes or no.” A. (Hesitating), “Yes, sir.” 

u i^* L permitted by the prosecuting attorney, F- A, Barlattt, 

promise to leave the state, wete you 
not j A. I don t remember anything of that-” 

Q. “ Do you deny that 7” A. “ I do.” 


Q. Did you have another young man with you upon that occasion f 
A. “ I did. A college chum-” 
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Q. “ Wai he also married to this sixteen-year-old girl ?” 

Witness gives no answer. 

Q. “ Was he married to this girl also ?” A- “ Why, no.’’ 

Q. “ You say you were married to her. Give me the date of your 
marriage ” A. (Hesitating^ “ I don’t remember the date.” 

Q. “ How many years ago was it ?” A. “ I don’t remember.” 

Q. “ How many years ago was it ?” A. " T couldn’t say.” 

Q. ” What is your best memory as to how many years ago it'was ?” 

A. ” I can’t recollect.” 

Q. " Try to recollect about when you were married.” 

A. “ I was married twice, civil marriage and church marriage.” 

Q. “ I am talking about Miss Sadie Cook When were you married 
to Sadie Cook, and where is the marriage recorded ?” 

A. '* I tell you I don’t remember.” 

Q. “ Try.” A. “ It might be five or six or seven or ten years ago.” 

Q. “ Then you cannot tell within five years of the time when you 
were married, and you are now only twenty-five years old ? ” 

A “I cannot.” 

Q. ” Were you married at fifteen years of age ? ” 

A. “ I don’t think I was.” 

Q. “ You know, do you not, that your marriage was several years after 
this arrest in Bridgeport that I have been sneaking to you about ? ” 

A, “ I know nothing of the kind.” 

Q. (Resolutely). “ Do you deny it ? ” 

A. (Hesitating). " Well, no, I do not deny it.” 

Q. “I hand you now what purports to be the certificate of your 
marriage, three years ago. Is the date correct ? ’’ 

A. “ I never saw it before.” 

Q. “ Does the certificate correctlv state* the time and place and 
circumstances of \ our marriage ? ” A. " I refuse *o answer the question 
on the ground that it would incriminate my’wife." 

The theory on which the defence was being made wai that the witness, 
Minnock, had manufactured the story which he had orinted in the paper, 
and later swore to before the grand jury and at the trial. The effort in his 
cross-examination was to show that he was the kind of man who would 
manufacture such a story and sell it to the^newspapers, and afterwards, wheri 
compelled to do^so, swear to it in Court. 

Counsel next called the witness’s attention to. many facts tending to 
show that he had been an eye-witnesses to adultery in divorce cases, and on 
both sides of them, first on one side, then on the othei^ in the same case, and 
that he had been at‘one time a orivate defective. The next interrogatories 

put to the witness developed the fact that, feigning insanity,^ he had allowed 
himself to be taken to Bellevue Hospital '^’ith the hope of being transfer^d to 
Ward’s Island, with the intention of finally being discharged as cured, and 
then writing seasational newspaper articles regarding what he had seen while 
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an inmate of the public insane s'^ylums; that in Bellevue Hospital he had bee^ ’ 
detected as a malingerer by one of the attending physicians, Dr. Fitch, and 
had been taken before a Police Masistrare where he had stated in open Conn 
that he had found everything in Bellevue “ far better than he had expected to 
find it,” and that he had “nocomplaint to make and nothing to criticise,” The 
witness’s mind was then taken from the main subject by questions concerning 
the various conversations had with the different nurses while in the asylum, 
all of which conversations he denied. The interrogatories were put in such 
a way so as to admit ot a ‘ yes,’ or, ‘ no,’ answer only. 

Gradually coming nearer to the po'nt desired to be made, the follow* 
ing questions were asked :~ 

Q. “ Did the nurse Gordon ask you why you were willing to submit 
to confinement as an insane patient, and did you reply that you were a 
newspaper man and under contract with a Sunday paper to write up the 

methods of the asylum, but that the paper had repudiated the contract ? ’ 

A. “No.” 

Q. “ Or words to that effect I ” A. “ No.” 

Q. “ I am referring to a time subsequent to your discharge from the 
asylum, and after you had returned to take away your belongings. Did you, 
at that time, tell the nurse Gordon that you had expected to be able to wnie 
an article for which you could get £ 140 ? ” A. “ I did not.” 

Q. “ Did the nurse say to you, ‘ You got wooled this time, didn': 
you ? ’ And did you reply, ‘ Yes, but I will try to write up something and 
see if I can’t get square with them 1 ” A. “ I have no memory of it*” 

Q. “ Or words to that effect 7 ” A. “ I did not.” 

Q. (Quietly). “ At that time, as a matter of fact, did you know any¬ 
thing you could write about when you got back to the-Herald office 7 ” 

A, “ I knew there was nothing to write/* 

Q. “ Did you know at that time, or have any idea, what you would 
write when you got out 7 ” 

A, “ Did I at that time know 7 Why I knew there was nothing to write/ 

Q. (Walking forward and pointing excitedly at the witness). ‘Although 
you had seen a man choked to death with a sheet on Wednesday night, you 
knew on Friday morning that there was nothing you could write about 7 ” 

A. “ I didn’t know they had killed the man.” 

Q. “ Although you had seen the patient fall unconscious several tima 
to the floor after having been choked with the sheet twisted around his neck, 
you knew there was nothing to write about 7 ” 

A. “ I knew it was my duty to go and see the charity commissioner 
and tell him about that.” 

Q. “ But you were a newspaper reporter in the asylum, for the purpose 
of writing up an article. Do you want to take back what you said a momciit 
ago that you knew there was nothing to write about 7 ” 

A. " Certainly not. I did not know the man was dead.” 

Q. “ Did you not testify that the morning after you had seen the 
patient choked into unconsciouness, you heard the nurse call up the morgue 
» tp inquire if the autopsy had beep made ? ” 
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A. (Sheepishly). “ Well, the story that I had the contact for with the 
Herald was cancelled.” 

Q. " Is it not a fact that within four hours of the time you were 
finally discharged from the hospital on Saturday afternoon, y'u read the 
newspaper account of the autopsy, and then immediately wrote your story of 
having seen this patient strangled to death and offered it for sale to the New 
York ^^orld 1 ” A. “ That is right; yes, sir.” 

“You say you knew it was your duty to go to the charity commis¬ 
sioner and tell him what you had seen. Did you go to him ? ” 

A. “ No, not after I found out through reading the autopsy that the 
man was killed.” 

Q “Instead, you went to the World, and offered them the story in 

which you describe the way Hilliard was killed ? ” A. “Yes.” 

Q. “ And you did this within three or four hours of the time you read 

the newspaper account of the autopsy ?” A. “Yes.” 

0. “ The editors of the World refused your story unless you would put 

it in theform of an affidavit, did they not r A. “Yes.” 

Q. “ Did you put it in the form of an affidavit ?” A.< Yes, 

0 “ And that was the very night that you were discharged from the 

hospitalf” A. “Yes.” „ 

Q “ Every occurrence was then fresh in your mind, was it not. 

A*. “What?” . j u 

0 “ Were the occurrences of the hospital fresh in your mind at the 

time?” A- “ Well, not any fresher then than they are now. 

Q. “ As fresh as now ?’’ A. ‘\Yes, sir.” 

O (Pausing, looking among his papers, selecting one and walldng up to 

having strangled the Frenchman with a sheet, the way you have described 
here to-day to this jury.” 

A. (Refmns the P»P«)- „ “ 1 Jp”’' 

necessary for me to look it over. 

Q (Shouting). “ Don’t think! You khow that it is not there, do you 
not?’, A. “ Yes sir, it is not there.” 

* - ll\7 

Q. “ Had you forgotten it when you made that affidavit? . es. 

O (Loudlv). “ You had forgotten it, although only 

you had seen a man it 

his throat, and had seen him fall lifelew , affidavit about it to the 

r ^ m ,he 

second affidavit.” ilk 

Q. “Answer my quMdoM. Mr. Mtanock. Is there 
roa had forgotten It when you made the first sffidavit to the World 1 

A* “ I had forgotton it.” 

Q. (Abruptly). “ When did you recollect ?’’ A. “ 1 recollected it 
when i mad? the seepnd affidavit before the coroner. 
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Q. *' And when did you make that ?» A. “ It waa a few dav« t 
wards, probably the next day or two.” 

«. ni among his papers, and again walking up to the «,.■* > 

Please take the coroner’s affidavit and point out to the jury where 
word about a sheet having been used to strangle this man ” A •- w; « ® 
may not be there.” ' Well, it 

Q. “Is it there?” A. (Still refusing the paper). " I don’t know ” 

thing .bout'if”'"' “I 

Q. “ Had you forgotten it at that time as well ?” 

A. (In confusion), " I certainly must have.” 

, R‘ ypp jury to believe that, having witnessed eK). 

horrible scene which you have described, you immediately forgot it, and on 

two different occasions when you were narrating under oath what took place 
m that hospital, you fogot to mention it ?” A. “ It escaped my memory.” 

A “ Yes "sir testified as a witness before in this case, have you not ?" 

Q “ Before the coroner ?” A. “ Yes, sir.” 
did noB’ this sheet incident escaped your memory then?” A. "It 

in his hands the stenographer’s minutes of the coronet’s 
inquest). Do you not recollect that you testified for two hours before the 
coroner without mentioning the sheet incident and were then excused and 

court for,ever,ld,„b7fore ,ou ,e,u“^ 

gave the detail, of the .heet incident 1 " A " Ye., .ir, that i, cottect ” 

r r give an account of the sheet incident nn fKo 

fa,, da, of you, teatimonyr- A. “ Well, it escaped l”fow 

Q. Do you recollect, before beginning your testimony before the 
coroner, you asked to look at the affidavit that you had made foJ the Xld ?' 

A. “ Yes, I had been sick, and I wanted to refresh my memory.” 

toedavhadI?pV°“^'"T’'^®^*’'•® have ^described so glibly 

fr“ ^ ^ --ely wanted -to 

and vou'w!in^,d*.-l*^ not rather that you had made up the story in your affidavit, 
nad man'factured z” A. “ No, sir. that is not true.” 

the arlum?m'’°r “u answers upon 

" Mv Doint^?rhk extract from the summing up 

mv ffiJnr te n“? “ti un-answerable one in 

fotgSM8?hL^I;2j Attorney: If Minnock, fresh from the asylum, 
the World • if hp alert he went to sell his first newspaper article to 

wardTto mUAie epp ‘he coroner two days after^ 

lit the inaucst Kp forgot it two weeks later when, 

q , he testified for two hours, without mentioning it, and only 
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first recollected it when he was recalled two days aftetwads, then there is but 
one inference to be dra^vn, and tnat is, that he never saw it, because he could not 
forget it if he had ever seen it! And the important feature is this; he was a 
newspaper reporter ; he was there, as the district attorney says, ‘ to observe 
what was going on.’ He says that he stood by in that part of the room, pre¬ 
tending to take away the dishes in order to see what was going on. He 
was sane, and the only sane man there. Now if it did take place, 
the insane man called here as witnesses could not have seen it. Do you see 
the point ? “ Can you answer it ? Let me put it again. It is not in mortal 
mind to believe that this man could have seen sucn a transaction as he 
describes and ever have forgotten it Forget it when he writes his article 
the night he leaves the asylum and sells it to the morning IForid 1 Forget it 
two days afterwards when he makes a second important affidavit! He makes 
still another statement, and does not mention it, and even testifies at the 
coroner’s inquest two weeks later, and leaves it out. Can the human mind 
draw any other inference from these facts than that he never saw it—because 
he could not have forgotten it if he had never seen it ? If he never saw it, 
it did not take place. He was on the spot, some, and watching everything 
that want on, for the purpose of reporting it. Now if this sheet incident did not 
take place the insane men could not have seen it. This disposes not only of 
Minnock, but of all the testimony in the people’s case. In order to say by 
your verdict that that sheet incident took place, you nave got to find some, 
thing that is contrary to all human experience ; that is, that this man, Minnock, 
having seen the horrible strangling with the sheet, as ne described, could 
possibly have immediately forgotten it.” 

The contents of the two affidavits made to the World and the coroner 
were next taken up, and the witness was first asked what the occurrence 
really was as he now remembered it. After comparing his answers, with 
his affidavits, and upon the difference being made apparent, he was asked 
whether what he then swore to, or what he now swore to, was the actual 
fact; and if he was now testifying from what he remembered to have seen, 
or if he was trying to remember the facts as he made them up in the affidavit. 
The cross-examination continued as lollows : 

Q. “ What was the condition of the Frenchman at supper time ? Was 
he as gay and chipper as when as you said that he had warmed- up after he 
had been walking around awhile ? ” A. “ Yes, sir.” 

Q. “ But in your affidavit you state that he seemed to be very feeble 
at supper. Is that true ? ” A. “ Well, yes; he did seem to be feeble.” 

Q. “ But you said a moment ago that he warmed up and was all right 
at supper time.” A. *' Oh, yju just led me into that.” 

Q ” Well, I won’t lead you into anything more. Tell up how he 
walked to the table.” A. ” Well, slowly.” 

Q. “ Do you remember what you said in the affidavit ? ” A. ” I 
certainly do.” 

Q. “ What did you say ? ” A. " I said he walked in a feeble 
condition.” 

Q. “ Are you sure that you said nothing in the affidavit about how 
he walked at all ? ” A. “ I am not sure.” 

Q. “ The sheet incident, which you have described so ^paphically, 
occurred at what hour on Wednesday afternoon ? ” A. “ About si^ 
o’clock," 
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Q. “ Previous to that time, during at the afternoon, had there been 
any violence shown towards him ? ” 

A. “ Yes; he was shoved down several times by the nurses.” 

Q. “You mean they let him fall?” A. “Yes, they thought it* 
very sunny thing to let him totter backward, and to fall down. They then 
picked him up. His knees seemed to be kind of muscle-bound, and he 
tottered back and fell, and they laughed. This was some time about three 
o’clock in the afternoon.” 

Q. “ How many times, Mr. Minnock, would you sweat 'that you saw 
him fall over backward, and after being picked up by the" nurse, let fall 
ag ain ? ” A. “ Four ot five times during the afternoon.” 

Q. “ And would he always fall backward ? ” A. “ Yes, sir; he 
repeated the operation of tottering backward. He would totter about five 
feet, and would loss his balance and would fall over backward*” 

The witness was led on to describe in detail this process of holding 
up the patient, and allowing him to tall backward, and then picking him up 
again, in order to make the contrast mote apparent with what he had said on 
previous occasions and had evidently forgotten. 

A. “ I now read to you from the stenographer’s minuter what you 
said on this subject in your sworn testimony given at the coronet’s inquest, 
You were asked. ‘ Was there any violenc inflicted on Wednesday before 
dinner time ? ’ And you answered, ‘ 1 didn’t see any.’ You were then 
asked if, up to dinner time at six o’cIock on Wednesday night, there had been 
any violence ; and you answered. ‘ No, sir; no violence since Tuesday night. 
There was nothing happened ‘ until Wednesday at supper time, somewhere 
about six o’clock.’ Now what have you to say as to these different statements, 
both given under oath, one given at the coroner’s inquest, and the other 
given here to-day ? ” 

A. ‘ Well, what I said about violence may have been omitted by the 
cotoner’s stenographer.” 

Q. “ But did you swear to the answers that I have just read to you 
before the coroner ? ” 

A* “ I may have, and I may not have. I don’t know.” 

Qj, “ If you swore before the coronet there was no violence, and 
nothing happened until Wednesday after supper, did you mean to say it ? ” 
A. “ I don’t remember.” 

Q. “ After hearing read what you swore to at the coroner’s inquest, 
do you still maintain the truth of what you have sworn to at this trial, as to 
seeing the nurse let the patient fall backward four or five times, and pick him 
up and laugh at him J ” A. “ 1 certainly do.” 

Q. “ 1 again read you from the coroner’s minutes a question asked 
you by the coroner himselt. Question by the coroner ; * Did you at any 
time while in the office or the large room of the asylum see Hilliard fall or 
stumble ? * Answer: * No, sir ; 1 never did.’ What have you to say to 
that ? ” A. “ That is correct.’ 

Q. “ T hen what becomes of your statement made to the jury but 
fifteen minutes ago, tnat you say him totter and fall backward several times I ” 

A. “ It was brought out later on before the coroner.” 

Q. “ Brought out Igter on ? Uc me read to you the oextqueatiqn 
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out to y'Ju before the coroner. Question: ‘ Did you qt any time see Kim try 
to walk or run away and tall ? ’ Answer: *’ No, i .-i" iaw nim fail.’ What 
have you to say to tnat 1 ” A. “ Weii, i mu’C hava oui. in about the to ttering 
in my affidavit, and omitted it later before ms coroner.” 

judge:—Let me caution you, Mr. Minnork, one.- ...r ail, you are here 
to answer counsel’s questions. If you c.in’c ansA^cr tiiem, say so; and if you 
can answer them, do so; and if you have no recollection, say so. 


Witness:—“ Well, your Honour, Mr,-has been crosc-exaniining me 

very severely about my wife, which he has no rignt to do.” 

judge:—“ You have no right to bring that up. He has a perfect right to 
ctoss-ex imine you.” 

Witness(Losing his temper comoletelv). “ That man wouldn’t dare 
to ask me those questions outside. He knows that 'he is under the protection 
of the Court, or I would break his neck ” 

Judge;—You are making a poor exhibit of yourself. Answer the 
questionSs sirj 

Q. ” You don’t seem to have any me nory at ah abou. the transaction. 
Are you testifying from memory as to what y^u saw, or making u.s as you go 
along 1 ” No answer. 

Q, ” Which is it ? ” A- (Doggedly), “ 1 am ceiling what 1 saw. 

Q. “Well, listen to this then. You said m your affidavl;: The blood 
was all over the floor. It was covered witn Hilliard’s blood, and <ne scruo 
woman came on Tuesdiy and Wednesday morning, and wasted t .e Dlood 

away.’ Is that right ? ” A “Yes, sir.” 

Q “ Why, I understood you to say that you didn’t get up on WednW' 
day moining until noon. How could you see the scrub wornan wash the 
bbod away ? ’ A. “ They were at the farther end of the hall. They wasned 
the whole pavilion. I didn’t see them Wednesday morning; it was Tuesday 
morning I saw them scrubbing.” 

Q, “ You seem to have forgotten that Hilliard, the deceased, did not 
arrive at the pavilion until Tuesday afternoon at tout o clock, what have you 
to say to that ? ” . -j - • 

A. “ Well, there were other people who got beatings beside lum. 

Q. “ Then that is what you meant to refer to in your affidavit, when 
speaking of Hilliard’s blood upon the fl^oc You meant beaiings of other 
people? A. “Yes, sir—on Tuesday. 

The witness was then forced to testify to minor detail, which, 

the autopsy; whereas, m tact, there wa. navilioa* and the 

ication wnatever between the morgue 

morgue attendants were prepared ®, there were no inquiries from 
up concerning the Hilliard autopsy, and that there were no inquiries 

any source. . , , , i 

B, chi, time the leim® hed 

.ir‘±cfeT to roeweeVethet. W. tot eed pede 
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no answer at all. At the expiration of four hours he left the witne<i 
stand a thoroughly discredited, haggard, and wretched object. See WellmaT 
pp. 326—-349. 

CHAPTER 93 
Of Party as Witness 

S. 120, Evidence Act, lays down that, “ In all the civil proceedinss 
the parties to the suit and the husband or wife of any party to the 
suit, shall be competent witnesses. In criminal proceedings against anv 
person, the husband or wife of such person, respectively, shall be a competent 
witness.” ‘ 

In England, up to the middle of the 19th century, parties to a 
civil proceedings, were in accordance with the maxim of Civil Law 
Nemo in propria testis esse debet, ie,, no one can be a witness in 
one’s own cause, deemed to be incompetent to testify. This rule was 
founded solely on the interest which the parties to the suit were 
supposed to have in the event of it. Gilb, Ev.. 4th Ed. 130. But this 
disability was removed by Legislation. See ( 1846 ) 9 and 10 Viet 
C. 95, S. 83. 

In dealing with a party to the suit as a witness, you have this ad¬ 
vantage, that his testimony will be watched with more strictness and sub 
jected to a severer srutiny, than would the evidence of an unbiased wit- 
ness. If the advocate is satisfied chat the witness is lying, he should involve 
him in a maze of contradictions, which it is almost impossible for the most 
skilful liar to avoid, because to quickest mind cannot in a moment 
calculate the effect of its present answer upon the past, or anticipate the 
beating of the reply it is the about to give upon the questions that are to 
follow. Hence it is that cross-examination has always been deemed the 
surest test of truth, and a better security than the oath. See Wroitee- 
ley on the Examination of Witnesses, 11 Ed., pp. 143—^4. There is 
no rule that if a party, plaintiff or defendant, gives his testimony, he 
must be disbelieved, because he is a party to the suit. When i 
party has ^ deposed in support of his case, his evidence must be 
scrutinized in the same manner as that of any other witness, 49 C, 345. 
In several important decisions, the Privy Council has emphasised the 
necessity of a party, who has a personal knowledge of the case, going 
into the witness-box to dispel the suspicion which would otherwise 
attach to his case ; and, acting upon this rule, the Courts in India 
have repeatedly held that where a party, whose evidance is material, 
does not go into the witness-box, the Court should presume against him. 
See 1934 L. 63, 1927 P. C. 230. 

In Divorce Cases 

In a petition by a wife for the dissolution of her marriage on the 
ground of adultery coupled with cruelty or desertion, the husband and wife 
are not only competent witnesses, but are compellable to give evidence of, 
relating to, such cruelty or desertion. It must, however, be remarked 
that they are competent and compellable only as to the cruelty or desen 
tlon, and not as to adultery, and that this rule applies only in a suit by 
the wife against the husband for dissoluston of marriage on the ground of 
*oulMty with cruelty or with desertion. In all other proceedings under 
the Divorce Act, the parties are competent witnesses, but not compellsble 
unless the offer ” their testimony. See Ss. 51-52, Divorce Act. IV of 1869, 
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4 A. 49- Whatever might be the English Common Law on the subject, in 
India the parties to proceedings of divorce are competent to give evidence 
as to non-access and the consequent illegiimacy of the child- See 38 
M. 466. 

chapter 94 
Of Police Officer 

A police officer is very difficult witness to cross-examine. In 
order that a police officer should be cross-examined effectively, the defence 
counsel should prepare himself with all the details and the steps taken in in¬ 
vestigation by the said police offirer. The police officer generally identifies 
himself with the case as if it is his personal one. Therefore it is 
risky to question him in a haphazard manner unless you know that he can 
be caught in the net. The testimony against a prisoner as policemen, constables, 
and others employed in the suppression and detection of crime, should usually 
be watched with care ; not because they intentionally prevert the truth, but 
because their professional zeal, fed as it is by an habitual intercourse with 
the vicious almost necessarily leads them to ascribe all actions to the worst 
motives, and to give a colouring of guilt to facta and conversations which, 
iti thett'selves are consistent with perfect rectitude. The creed of the police 
is naturally apt to be that all men are guilty, till they are proved to be 
innocent.” (See Taylor, S. 57) In the first Report of the Indian Law Com¬ 
missioners it w IS stated that ‘‘ the evidence taken by the Parliamentary Com- 
ittee on Indian Affairs during the Sessions in 1852 and 1853, and 
other papers which have been brought to our notice, abundanly show that 
the powers of the police are often abused for purposes of extortion and 
oppression,” 

Harris in “ Hints on Advocacy,” 14th Ed., pp. 104—105 regarding police 
witnesses says: “ They are dangerous persons. They are professional witnesses, 
and in a sense chat no other class of witnesses can be said to be so. Their 
answers generally may be said to be stereotyped Don’t imagine that you are 
going t ) trip him up upon the part where his beat has been for many a years. 
He will perceive you coming while you are a long wiy off, and in all pro¬ 
bability go our and meet you Perhaps before you were born he answered 
the question you have just put. But try him with somethings just as little 
out of common line by way of experiment. You see he looks at you as 
though you have got the sun in his eyes. He cannot quite see what you are 
about. And you must keep him with the sun in his eyes if you desire to 
make anything of him. Without accussng him even by implication of hav¬ 
ing no reverence for the sanctity of an oath 1 must say, that if he sees 
the drift of your questions, the chances are against your gating the 
answers you want, or in the form in which you would like them. He thinks 
it his duty to baffle you and if you do not get an answer you don t want, 
it will probably be because the policeman is as young and incxperiencecl as 
you ate. To be effective with the policeman your questions must be rapidly 
put. Although he has a trained mind for the witness-box, it is tr^ned in 
a very narrow groove : it moves as he himself moves, slowly and ponderously 
along its particular beat, it travels slowly became of its discipUne. and is 
by no means able to keep pace with your or ought not to be. You should 
not permit him to trace the connection between one question and anotner 
when you desire coat he should not do so.’ 

Unless certain of the answer, never under any circumstances askt 
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policeman as to character. Th? highest character he can give a respect* 
able person will be that he “ does not know anything against him.” Further¬ 
more, it is dangerous to put ‘ fi«hing,’ questions to this class of witness- The 
police constable is not below human nature generally. The parent of many 
of his faults is the fact that subordinate judges as a rule, think he must be 
protected by an 'mphcJ^ belief in his veracity. As a natural consequence he 
falls into the error or believing in his own i■'fallibility. Harris, p-107 “ In 

criminal cases, the most dangerous witness an advocate for the defence has to 
meet, is the police Sub-Inspector What a familiar figure in Indian Courts, 
with his uniform, his little round fnnge cap, with thp chin strap round his 
. ears. He advances with a salute and forthwith begins to arrange his slip of 
Bally paper containing the first information or his notes He is probably aware 
that your clients have obtained complete copies of all his notes, and the Police 
diaries. He may even have assisted for a consideration in placing them at 
their disposal Yet he is prepared and not with 'ssumed, but real downheart¬ 
ed earnestness to defend the sanctity of those very diaries and papers. He is 
never friendly to the accused in Court, for even though he h’S been bribed 
beforehand, and though his tendency was to favour the accused yet on c 'ming 
into Court he cannot be more than lukewarm. As a rule, however he is 
hostile He looks upon it as a sort of pers nal combat between himself and 
the advocate or pleader for the accused. He i.s a power in the land much 
feared and with a reputation for cunnin™ To allow himself to be outwitted 
would mean disgrace in the eyes of his subordinates and the public. He 
therefore says in one quite glance ; “ see how much you can get out of me. ” 
Owing tj the system in vogure, too, in this country, where the Magistrate is 
frequently the li 'ad of ttie Pidice and possibly has directed and followed out 
the ipveattgation agii'ist t. e accused step hy step, the Court is as a rule, 
inclined to place the utmost reliance and confidence in the sub-inspector. He 
needs very cau'ious handling; for if hostile he will, in his answers tty to 
introduce raatipt of a damaging nature and having probably been subjected to 
cross-examination times wiihout numb r, he knows how to do it successfully, 
as pail of his legitimate answer to questions. A repid and minute examina¬ 
tion on details upon which he may be unprepared will be the safest plan to be 
adopted especially upon matters bordering on. or connected with, those 
portions of his evidence, in which one’s instructions or one’s instinct, lead one 
to believe there have been deUnquincies on his put. A fear of underhand 
or illegal doings b ing disclosed or brought to light may tend to put him in a 
flutter; and to tins, a real or assumed air of having some dangerous know¬ 
ledge, or infortnauon, will be of assistance, if coupled with fimeness- Should 
such a witness evince an attempt to escape a point that is pressed in amanner 
that shows his desire to conceal his attempt to do so, he should be brought 
up sharply and the point should be pressed home From such a witness the 
truth must be wrong and extorted ; if treated affably, he would probably 
deceive his exammer by pre^onding to fall in with him. if flattered, he would 
probably be on hb guard, however skilfully it werp apphed, for he is a man of 
experience. As likely as not, his dealings during the course of his enquiries 
will not bear a very close invt-s igation and being bound by his oflicial rules to 
observe a certain met'’od8 as rgords the times of his enquiries, and the mode 
of entering the result of them from time to time, in his diaries, an attack upon 
these points may lay him under fear of exposurer. His attempt to guard 
himself securely and on all points, will probably then be carried to extremes, 
and on his finding himself reduced to an untenable position, he may lose his 
head, and thus afford a suitable opportunity for an effectual breach being made 
in the ramparts of his evidence, He may also be laid by the heels by being 



OF POLICE OFFICER 


629 


allowed to exaggerate upon any particular point but it should be perfectly 
certain that the matter chosen for his mental excursions was either admitted 
ground or such as even if proved by the other side, could nor do one much 
harm, in any event, his bias and hositli^y would be made patent. But what¬ 
ever line you take, remember that the Magurrate usually has a strong bias in 
favour of the impeccability of the sub-inspector and that this strange con¬ 
fidence extends down to the constable. The Judge however generally has a 
more open mind on this question, a fact that would s?em to indicate that a 
Magistrate is liable to be unconsciously biased in favour of the honesty of his 
subordinate police. It must be rcmembe.refl if with some astonishment that 
Mofussil Magistrates regard this local sub-inspectors of Police as doli incapax. 

With this class of witness, a.s with every other, the chief rules to 
temember are not to cross-oxaininc too fir on rny point and if pcssible never 
to cross-examine minutely upon any point upon which any other witnesses 
have been cross-examined- The latter remark is of particular applicability 
where the witnesses previously cross-examined gave their evidence on a 
previous day for they are certain to have discussed the subject fully, and to 
have come prepared to give those after thoughts that so unhappily occurs 
to person when too late.” Morr-son on Advocacy pp. 141—I4h 

Value of his Evidence 


Many Policemen learn their evidence and give it off verbatim ; yet 
it is more often than not sub.stnntially true. But you will gather from the 
witness’s manner, his mode of answering, his look), tone, language, gestures, 
even his very glances, whether he bo a false witness or one who is telling a 
story partly true and partly fabe, (he most difficult of all witnesses to deal 
with Harris’ Hints on Advocacy, Fourteenth Ed., 199, p. 50. 

To discredit the witness merely because he is Policeman is impossible. 
3 Lahore. 144. A Police man’s testimony, like that of every other witness 
must be judged on its own meTi)- and should be accepted or rejected 
according to the circunasianccs of eich case. 1930 L. 892 : 31 P, L. R. 668, 
1935 A. 850 : 158 I. C. 424. Statements of high government officials should 
be considered like the statements of other witnesses. Court should not 
surrender its judgment to such officers. 1935 Sind 223. 

Illustrations 

(i) This was a cross-examination of an.intelligent‘Police constable. 


Q. " Had you any reason constable, for arresting the prisoner as you 
did for suspecting him, in fact I ” 

That was the straightforward way of putting it. Judge likes straight¬ 
forwardness Jury admires the yrung counsel’s jaunty manner, and the police 
constable likes to be dealt wi'h without any attempt to circumvent him. 
But that is a very dangerous question for the accused- It would cost him his 
liberty. 

Q. “ Why did you suspect him ? ” asked the counsel. 


A. " 1 know he was one of the worst theives we got.” 

Mark the impression that the question and the answer should 
made upon the jury. How any answer to such a question would benefit the 
accused, it is impissible to know. 6'ee Harris Hints* on Advocacy, 

((/) in an American case, a police officer testified that, in his belief, a boy 
cjinplained pf for a minor offence was insane, 
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Q, “ You mean he is no«-comj>es mentis 7 ” asked the Magistrate. 

A. “ I don’t believe 1 understand,” said the policeman. 

Q. “ What 1 You don’t know what n^n^compes mentis means 7 How 
long have you been in the police force 7 ” 

A. “ Twenty-five years.” 

Q. ” A detective twenty-five years, and don’t know what non-com()es 
mentis means 7 ” 

A. “ Yes; if I understood that language I would not be a policeman,” 
was the witness's retort. 16 M- L. ]. 127. 

(iii) A Police Officer testified with complete truthfulness to the occur¬ 
rence which he had witnessed. The lawyer was not satisfied with the 
evidence but imagined that it was his duty towards his client to cross- 
examine him severely. To his dismay he found the following answers 
to his questions. 

Q. What did you see when you arrested the prisoner. 1 said, “ now 
see her, punk when you got out of the stir last time you told me you 
would lay off of striping the car but here you are again.” Had the lawyer 
been content with the original testimony given by the Police Officer he 
would have landed his client in a more miserable position By his blunder 
he only succeeded in making his client a ” doubled-dyed deceiver ”. 

(I'v) A woman Sally by name was charged of an indecent exposure at 
the Chicago thteatre. The Counsel for the accused succeeded in getting 
the full description of the fan used in the dance- His object was to 
show that she had provided herself with a covering sufficient to prevent 
her private parts from being seen by the gaping audience. The Counsel 
unnecessarily put a question to the Police Officer which ended the case of 
his client. 

Q, Did you ever see this fan at all at that performance 7 A- Yes. 
I did. In the Court room of Judge Hasten when she was convicted of 
the same charge An objection was raised to the answer given by the 
witness as uncalled for statement. The Judges instructed the Jury to disregard 
the statement but the damage had been done and the tart of previous 
conviction on a similar charge which could otherwise not have been 
Droved in a court of law, was paraded before the Jury and which resulted in 
her conviction. 

(v) The question was whether the handwriting on the cheque was 
the same as that of the Accused- The prosecution called a witness who 
swore positively that the cheque bore the defendant's name and signature. 
The Counsel asked the witness question in the cross-examination as 
follows,— 

Q. Did you ever see the defendant write 7 A. When I was Sheriff’s 
Officeti I arrested him several times and I have seen him write his own bail 
bond over and over again. 

Thus the accused’s bad character was paraded before the Jury because 
of his own lawyer’s inaptness. Generally speaking the lawyers are in the 
habit of asking too much. In the case of Police Officers, the golden rule 
is to ask as little as possible unless you have in your possession irrefutable 
facts which you can prove to impeach his credit. Rufus Choate gave a 
very sound advice when he said; “ Never cross-examine any more than 
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jj necessary absolutely. If you do not break the witness he breaks you 
for he repeats over in stronger language to the Jury his story ” 

(«/) About two decades back I had to cross-examine a Sub-Inspector of 
police in a theft case, who was a bit arrogant and stiff necked. The charge 
against the accused was that he committed theft of fodder from the well of 
the complainant which was situate at a distance of about ha’f a mile from the 
village of the complainant. His story was that the accused were arrested but 
on hue and cry being raised, friends and the relations of the accused who 
resided in the village B came upon the scene of occurrence and rescured them. 
The village of the accused was at a distance of one mile from the well, lying 
in the same direction as the village of the complainant. My theory was that 
if hue and cry was actually raised it was more probably that the relations of 
the complaint should have reached the spot earlier than the accused’s friends. 
Moreover 1 held the strong opinion that the distance being over a mile it was 
not likely that the friends of the accused could have known that the accused 
were in trouble- The Sub-Inspector gave the testimony regarding the various 
steps in investigation and deposed that he visited the village of the complain¬ 
ant as well as the scene of accurrence. The cross-examination was as 
follows 

Q. What is the distance between the scene of the crime and the village 
of the complainant- A. I do not know. 


Q, What is the distance between the place of occurrence and the 
village of the accused. A. 1 do not know. You may ask anything else. 

I, preceived that his tone was defiant and he was determined to say "1 
do not know ” to every question 1 would put. 

Q. Can you say whether the distance bet wee i the place of the accur- 
tence and that of the village of theicomplainant was about a mile. A. I do 
not know. 

Q. Half a mile. A. I do not know. 

Q. Two miles. A. I do not know. 

Q. 500 yards. A. 1 do not know. 

Q. 200 yards. A. 1 do not know. 

At this stage the witness defiantly stated that this answer be the same 
whatever the questions may be. 

Q. Is the distance more than 10 yards, or less. Mind you if you say 
I do not know I will see that you are handcuffed and prosecuted tor perjury. 
At this admonition the Sub-Inspector lowered his voice and said it was more 


than 10 yards, 

Q, Do you see the swimming bath which is outside the Court-room. 
A Yes. 

Q. Now tell me whether the distance was more than that of the swim¬ 
ming bath Irom this place. A. It was much more. 

Q. Do you know that the distance of the swimming bath from this 
place is about 500 yards. A. Yes. 

Q. Then I take it that the distance of the scene 

the village of the complainant was about 700 or 800 yards or app m 7 
■half a mile. A. Yes. 



632 


CROSS-EXAMINATOIN 


Q. Now tell me when you first gave the aiis.ver that you do not know 
the distance, was it due to your foolhardiness or was it intentional just to 
keep back the evidence from the Court. To which there was no answer. 

Thus the impression left by the witness in Court was not very happy 
and he was disbelieved on some ocher pciu's as well. 

(viiV In another case the police deposed that he visited the scene of 
occurrence on a particular date. From the manner of giving evidence ] 
sensed that he could not have gone to the place in the month of June at 
I p, m. and must he taking rest under some shady tree, It was common 
ground that the injured peisons of botn sides were taken to a small village 
which was at a distance of lUO yards from the scene of occurrence. He wan 
croBS-examined thus:— 

Q. Did you any village luar the place on anyside. 

A. No. There was no village for half a mile all round. 

This collapsed the case for the prosecution. 

CHAPTER 95 

Of Prosecution Witnesses Called by Defence 

The general rule is that if a prosetuiion witness is called by the defence 
as defence witness, the character of the wiiuess is not changed, and he can 
be crosS'Bxamined by the defence. 

On the Magistrate refusing to re-summoa prosecution witnesses for 
cross-examination, the accused cited t.iciii as defence witnesses Held, that 
accused had right to cross-examine tLrm, a» u did nut change their character. 
28 C. 594,1 C. W. N 19, M W. N. 120. A witness mentioned by 
prosecution but not examined must still be regarded for all prachcal purposes 
as prosecution witness, even it examined by the detence, 71 P. L. R. 1910. 
if the accused did not cross-ixamiue the witnesses as he could not get copies 
of statements, and cited them as defence witnesses, Court cannot refuse to 
recall them. 1931 L. i8o:134 1. C. i80; 32 Cr. L. J. 202. Prosecution 
witness, If present, can be allowed to be cross'cxamined-at defence stage, 
1932 N. 13/ U): 33 Cr. L. ]. 9W : 140 1. C. li/. 

The following judgment of Ameer Ali and Pratt ]J. is reproduced from 
28 C. 594, as it is very important and fully illustiates the above rule 

The accused were tried by the Sub-Divisional Officer of Beguserai 
under S. 14? of the Penal Code. During the trial after the witnesses fot 
the prosecution had been examined, the accused made an application for 
an adjournment so as t a enable them to cross-examine by Counsel, who could 
not appear on the particular day fixed. The application was refused, 
and the accused were called upon to cross-examine the witnesses themselves, 
which they were not in a posiuon to do. Subsequently, toe 20ih of December 

1900, was faxed for taking the evidence for the defence, and the accused 
applied that the prosecution witnesses should be summoned, and they be 
allowed to examine them. The Witnesses were summoned, and, when the 
counsel for the accused proceeded to cross examine them, he was not allowed 
to do 80 . The accused were convicted and sentenced, and their 
appeal was dismissed by the Sessions Judge of Bhagalput on the 29th Januaty, 

1901. 

The accused thereupon applied to the High Court and obtained » 
Rule calling upon the Magistrate of the District to show cause why the 
conviction and sentence should not be set aside on the ground that tha 
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accused were noi aVowed by the Sub'Divisiof.al Officer of Beguserai to cross- 
examine the ivi'nesses tor the prosecution, u ' :j .,monea on tae 20:!i 

of December and wno svere present o, that date. 

The judgmen*- of the Court (Ameer Ah and Pratt, JJ) is as 
follows:— 

Tnis rule WPS issued calling upon the Magistrate of the Distr.ct to 
show cause why t'le conviction of, ond sentence passed on, the petitioners 
should not be set aside ''n the .round fht'. the accused were not allo'ved 
bv the Sub'Div Sion j 1 Officer of Beguserai to cross-examine the witnesses 
for the prosecution. w'Ho were summoned for the 20th December, and who 
were present on iba: date, or why sucti other order should not be made, es 
to this Court may ai ■'C'pr fi; and proper 

As we ’■oi*'ted out to the learr.cd Advocate-General in tie c: urse 
of his argument, in granting the Ruh wo hid in view the provisi'ns rf 
S 257i We m’y observe at the verv ou'ser t'nat, in cur opioi''ri, the won^ 
of this Courr vould bo appreciably lightened, if the Subordinate Md fil¬ 
trates in dealing with the law relating to t -o ri’hts of accusca p«rsi''.n>, 
would conttue it in a less technicii -"’y 

pccustomed to do. In the inferizr Couifs the ’ ghi prrcple U occ-’s-'on- 
alh reversed, and c person is presumed tj be gwliy the mmsnt he i< 
accused, and etery attempt on his pan ti piove his in'-oce"ce is rt u^dtu 
as vexatious. Whet, the law vests in a Cou^'t 3 certain d' c’?i.on. rr. t 
discretion in our ooinion. should be exercised, so as not to give ri.e to 
reasonible comohi'it of prejudice or bias. 


What appear') to have happened in this case as follows. Ir.e 
witnesses for tUe niosecution were examin’d, and an appiicjhon V'Bj 
made on behalt of the accused for an adjournment, so as^ to enable 
them to cros>?-°x-mine by Counsel, who co_ld not aooear on me oar.i.uiar 
day fixed. That application was refused, and the accuseu were called upon 
to cross-examine the witnesses themselves, which they were not in a posi- 
non to do. Sub 3 cquently a day was fixed taking the evidence for 
the defence, and the accused asked that the prosecution witnesses, w.io 
had been already rxatnncd, but whom the> oad had r.o opportunity W 
cross-examine, except as already menti’nc'l, should oe summone , 
and thc^’ bo allowr'-! to exam ne them. Tho^c witness a were sum¬ 
moned by the Sub-Divisiona! Officer, and, when tne counsel tor 
the accus d proceeded fo CTOS'-exaniine them as naiura.ty he would, 
consideting chat they had depuJe-d for the prosecution, ui ® 

to put 10 them questions, which ordinarily would not be put'0 —? “ 

es for the defence, he was admittedly not ahowi-d to ^ so. 
given in the explanation as well as in tne note of the Maeistra Jl 
to the judgment ii, that the witnesses had been cited as ^ , _ > 

and, as no sufficient reason was made out under S , °'j| 
dence Act, it was within the Magistrates discretmn o , j‘ 

examination. In our opinion the mere fact tiwt the ^rnesses 

the dicumstances already stated, been compelled to tr tha-r 

ior the prosecution as their own witnesses, does no tKe-i'• 

character. The accused sought for an opportunity to - Jl ’ 

that was not allowed- They considered that, Teb 

would be in a position to elicit L 

case. Under the circumstances we think that, alth g defence 

were compelled to obtain their attendance as witnesses for the defence, 
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they were really summoned under S. 257 “ for the purpose of crosj. 
examination,** and we, therefore, think the Magistrate was wrong in 
refusing to allow treir ciosS'Gxamination. To regard it otherwise would 
be to make the procedure of the Courts a mere travesty of justice. 
Under these circumstances we arc of opinion that the Rule ought to I 
be made absolute, and we accordingly make it absolute and set aside the 
conviction and sentences. 

CHAPTER 96 
Of Servant as Witness 

The testimony of employees of a party is of course open to the 
criticism “ that they would naturally testify, as far as they pos'ibly 
could, in favour of their employers.” o8 N. Y. Suop. 477, 483. See 
1922 Pat. 88. 

No man is an absolutely disinterested witness where his testimony 
relates to the question of the performance or non-periormance of a 
duty which he owed on account of the position which he occupiedi 
23 U. S. Sup. Ct. Rep. 585. If the servant is not in the employ oi 
the party when he testifies, his testimony is not, it seems, regarded as 
that of a biased witness. 82 N. Y. Supp. 1—4. ‘‘Servant might namrally 

be actuated by a desire to shield themselves from blame in having 
(.arclessly started machinery under such circumstances as to maim a fellow- 
workman for life, even if they are no longer in the employmeni ot 

the master who is sued for the injury. 58 N. Y. Supp. 640-642. Ic is 

a matter of familiar experience in actions for injuries arising irom 
negligence, that witnesses charged with the performance of certain 

duties, to the omission of which the accid.nt is attributed, seldom admit 
that there was any negligence on their part, but generally testify that 
everything was done by them that ought to have been done, 

8 Daly (N. Y.) 231. When an employee is testifying, it may be stiown 
that liis employer is interested in the prosecution. 100 Ala. 144, 14 So, 
Rep. 409—411. 


CHAPTER 97 
Of Tutored Witnesses 

More often witnesses are produced in law Courts who have learned 
their testimony by heart although they were not present at the scene of the 
occurrence. Such witnesses are called tutored witnesses. They can be 
detected by two means: Firstly by putting a volley of questions rapidly so 
that they be confused as to their narration they have learnt by heart. The 
thread of the cross-examination should be taken up from the middle of the 
story or somewhere towards the end and the questions should be put to 
them in reverse order: Secondly they may be effectively cross-examined 
with regard to some collateral matters which they cannot easily answer 
because they have got to fall back at their own invention, thus their 
testimony can be broken down. 

If 'fitness is repeating by a rote a lesson which he has committed to 
memory, you will find wanting in him all or most of the signs of truth above 
described. He stands quite still excepting, it may be, for an uneasy motion 
ot tne hands or feet. His face has no meaning in it. Irlis eyes are fixed not 
upon the counsel, the Judge or the jury, but upon the wall or more commonly 
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turned upwards, with a sort of vacant stare. His voice is monotonous, and 
expresses no emotion. His delivery is rapid, unless when seized by a sadden 
forl^tfulness, when he makes a full stop, or after stumbling a little, tries back 
again in hope to regain the last word or thought- His language also is 
almost always inappropriate to his position, for in such a case, it would 
seldom be his own composition that he had learned, but something which 
another has put into words, which words would not be those of the pupil, 
but of the master. A single expression will often suffice to betray to you 
this sort of taught testimony, when it is one which you know such a person 
at the witness would not have used, and perhaps there is no test so difficult 
to evadi, and so conclusively where it prevails, as this of language. The 
reason is plain- A witness learns his lesson thus: He tells what he knows 
to the attorney of his clerk- If they be of the unscrupulous class, which has 
happily become so rare, the witness is informed that his evidence is of no use, 
but that if he had known so and so, he would have been taken to the assizes. 
The hint suffices The memory is racked again, and the testimony desired is 
then found. It is taken down in writing. His entire story is put into formal 
shape, it is read over to him again, until he has it almost by heart. He learns 
not merely the facts he is to prove, but they very words in which those facts 
are narrated in the brief and he repeats them as he has learned them- 
“ Having thus satisfied yourself of the fact that he is lying, you may, in your 
cross-examination, endeavour to discredit the witness with the jury- Your 
attack may be most successfully conducted thus: “Without previous 
questioning come at once to the point, ask him to repeat his account of the 
transaction. He will do so in almost the self-same words with the same 
aspect and manner, and in the sanae tone and language, before and after the 
episode- So certain is this that, if it fails, you may fairly suppose that what¬ 
ever other objections may be offered to the testimony, it is not a story 
repeated by rote," Cox’s Advocate. 

“ Have your eyes always on the witness. Occasionally witness lets tall 
some expression, some phrase, some idea which you do not expect from him. 
Be watchful of it, and if you can turn it to some good purpose do not lose it.” 
13 Cr. L. J. p. 110. 

In order to elicit truth, and excellent plan is to ta^ the witness 
through his st^ry but not in the same order of incidents in which he told it. 
Dislocate his train of ideas, and you put him out; you disturb hts memory 
of his lesson. Thus begin your cross-examination at the middle of his 
narrative, then jump to one end, then to some other part the most remote 
from the subject of the previous question- If he is telling the truth, this 
will not coufuse him, because he speaks from impressions upon hu mind ; 
but if he is lying, he will be perplexed and will betray himself, for speaking 
from the memory only, which acts by association, you disturb that association, 
and his invention breaks down* ‘'When you are satisfied that the witness 
is drawing upon his invention, there is no more certain process of detection 
than a rapid fire of questions. Give him no pause between them ; no breath¬ 
ing place, nor point to rally* Few minds are sufficiently self-possessed as, 
under such a catechising, to maintain a consistent story* If there be a 
or a hesitation in the answer, you thereby lay bare the falsehood. The 
witness is conscious that he dares not to stop to think whether the 
he is about to give will be consistent with the answers already given, Md he 
IS betrayed by his contradictions. In this process it is necessary to fix him to 
time, and place, and names. ‘ You heard him^ say so . When . ^ 

* ? ’ ' Who was presesent ?' * Name them* Name one of them* 
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Such a string of questions, following one upon the other as fast the answer 
is given, will frequently confound the most audacious- Fit names, and times 
and places, are not readily invented, or if invented, not readily remembered. 
Nor does the objection apply to this that may undoubtedly be urged against 
some others of the arts by which an advocate detects lalsehood, namely, tW 
it is liable to perplex the innocent, as well as to confound the guilty ; for if 
the tale be true, the answers to such questions present themselves instan¬ 
taneously to the witne'-s’s lips- They are so associated in his mind with the 
main fact to which he is speaking, that it is impossible to recall the one 
without the other- Collateral circumstances may be forgetten by the most 
truthful, or even be unobserved; but time, place, and audience are a 
part of the transaction, without which memory of the fact itself can scarely 
exist." See Wrottesley on the Examination of Witnesses, II Ed-, pp. 128— 
131. 

" Your care will be to distinguish between the']witness who from 
this cause runs through his story, and the witness who does so because 
he is repeating a lesson learned by rote. Close observation will enable 
you to discover a difference in the look the tone, the manner, and the 
language. When relating what he has seen, there is always an aspect 
of intelligence, even in the dullest, the eye kindles, the face brightens 
the expression changes with th i incidents narrated. Still more does the 
tone of the voice reveal the speaker’s truth; its chatiges arc dramatic; 
it varies with every emotion that flashes acrosi the mind, awakened by 
the recalling of the incidents described- The manner is usually eager and 
energetic, and in strict accordance with the tones, the aspect, and the theme- 
And even if these ®igns should be wanting you must not, therefore, decide 
agamst the veracity of the witne-IS until you have considered his language. 
If he is honest, his Icnguage will always be such as is consistent with his 
condition of life, appropriate to age, sex, education, and calling. Moreover, 
it will exhibit that fitness for the subject without petference to structure of 
sentences which always distinguishes extempore narrative. If these charac¬ 
teristics, or either of them, be present, you may safely assume that the wit¬ 
ness is telling the truth, but that he is only able to do so after his own fashion 
of a continuous story, and cannot recall it by scraps, under interrogation.” 

The following decision will establish the observations quoted above i'- 
The fact that a witness makes mistake in identification is a strong evidence 
that he has not been tutored by the police. 45 A 300. When the identify¬ 
ing marks are told by police to the witnes'i the identification is valueless. 
1928 L, 724 ; HO L T. 329 :29 P. L. R. 388. Where the corroborative evidence 
of an approver consists of his son who parrot-like repeats what he is tutored 
to say, it is not sufficient. 1929 L. 587:1?21. C- 91. If the statement of a 
witness was recoded by police after a lapse of time, his evidence should be 
discarded inasmuch as there was suflEcient tioie and opportunity for his being 
tutored. 1922 P, 348 : 67 I. C. 581: 23 Cr. L. J- 421. Accused admitted having 
prejured themselves to incriminate a person of murder, because they had 
been tutored by police, the defence was rejected as they were under no 
compulsion under S. 94,1. P. C., to make a statement by which an innocent 
person is sent to gallows. 10 W. R. 48. If the witnesses are tutored, care is 
alwaystakenthatthey tell the same story, ll B. H, C. R. 146. In a case of 
assault five witiiesses described the incident and all detailed the names of the 
eleven accused in the same order- It may safely be said that, without concert 
this could not possibly happen. In happened that the Mukhtar obtained a 
copy of this complaint made some days previously and, in order to guard 
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gficctually discrapaticy, hs had mads sach of the five witnessas comnit 

it to memory- Field s Law of Evidence in Br. India, 8th Ed-, d. XXIIT. Where 
several witnesses bear testimony to the same transaction and concur in their 
statement of series of particular circumstances, there cau be only two con¬ 
clusions—either the testimony is true or the coincidences are the result or 
concert and conspiracy. To determine which is the case, there are two 
valuable tests. Ftrst, are the witnesses independent and acting without con¬ 
cert? Second, are the coincidences natural and undersigned? Ibid at o. 
XXII. 

Illustrations 

(i) *'Jitemiah Mason, a celebrated American Lawyer, possessed to a 
marked degree the instinct for finding the weak point- He was once cross- 
examining a witness who had previously testified to having heard Mason’s 
client make a certain statement, and so important was this statement that 
tbe adversary’s case was based on it alone. Several questions were asked by 
Mason, all of which the witness answered with more or less hesitation- Then 
he was asked to repeat once more the statement he had heard made- With¬ 
out hesitation, he gave it, word for word, as he had given it in the direct 
examination, A third time Mason led the witness round to this statement, 
and again it was repeated verbatim- Then without warning he walked to 
the witness-stand, and pointing straight at the witness, said in a perfectly 
unimpassioned voice: “ Let’s see that paper you have in your waistcoat 
pocket. Taken completely by surprise the witness mechanically took a paper 
from the pocket indicated, and handed it to the lawyer. There was profound 
silence in the Court-room, as the lawyer slowly read in cold, calm voice, the 
exact words of the witness in regard tO' the statement, and called attention 
to the fact that they were in the handwriting of counsel on the other side* 
He then gathered up his papers with great deliberation, remarked there 
seemed to be no further need for his services, and departed from the Court¬ 
room. 

Mason was asked how he knew that the paper was in the witness’s 
pocket- “Well,” explained Mason, “ it seemed to me that he gave that part 
of his testimony more as if he had learned it than as if he had heard it. Then, 
too, I noticed that at each repetition of his testimony he put his hand into his 
waistcoat pocket, and then let it fall again when he got through ” See 19 M. 
L. J. 60 (Journal). 

(«) “ A fourteen-year-old boy, in giving his evidence was quite positive 
as to the time a certain accident occurred- The opposing counsel, to test his 
ability in such matters, asked him to estimate .n period of three minutes. 
When the boy finally said the time was up, he was found right to the second. 
The lawyer hastily excused him, but afterwards discovered that, all the time, 
the boy had been looking at the Court-room clock directly over the lawyer s 
head." See 19 M. L. J. (Jour.) 25. 

(m) “ In the memorable case of Eugene Aram who was tried in 1759 
for the murder of Daniel Clark, an apparently slight circumstance in the 
conduct of his accomplice, led to his conviction. About thirteen years after 
the time of Clark’s being missing, a labourer employed in digging for stone 
to supply a lime-kiln near Knaresborough. discovered a human skeleton near 
the edge of the cliff. It soon became suspected that the hones were those of 
Clark, and the coroner held an inquest. Aram and one Houseman were the 
pel sons who had last been seen with Clark, on the night before he was miss¬ 
ing. Houseman was summoned to attend the inquest^ and dislosed signs of 
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uneasiness. At the request of the coroner he took up one of the bones, and 
in his confusion dropped this unguarded expression, " This is no more Daniel 
Clark's bone than it is mine,” from which it was concluded, that if he was so 
certain that the bones before him were not those of Clark’s he could give 
some account of Clark’s hones. He was pressed with observation, and, after 
various evasive accounts, he stated that he had seen Aram kill Clark, and 
that the bodv was buried in St* Robert’s Cave, with the head to the right in 
the turn at the entrance of the cave, arid upon search, pursuant to his state- 
ment, the skeleton of Clark was found in Robert’s Cave, buried precisely as he 
had described it. Aram was consequently apprehended and tried at York in 
1759. Houseman being the sole witness against him. He was convicted and 
executed, after having made a confession of the crime* 

(ivj “ In consequence of disclosure made by an accomplice a Police 
officer apprehended the prisoner four years after the murder on board the 
‘ Shannon’frigate, in which he was serving as a marine- The officer asked 
him in the presence of his captain where he had been about three years 
before, to which he answered that he was employed in London as a day 
labourer- He then asked him where he had been employed that time 
four years; the man immediately turned pale, and would have fainted 
away hadnot wati’r ^een administered to him- These marks of emotion derived 
their weight from the latency of the allusion—no express reference having 
been made to the oflfence with which the prisoner was charged—and 
from the probability that there must have been some secret reasons for 
his emotion connected with the event so obscurely referred to, particularly 
as he had evinced no such feeling upon the first question? which referred to a 
later period.” See 6 Celebrated Trials 19- 

CHAPTER 93 
Of Witness Who was Alone 

Fometimes the prosecution produces a witness who was alone at the 
time of the occurrence or who observed some material object, which is an 
important point in favour of the prosecution. The witness vehemently repeats 
that there was nobody near about at that time. Now it is very difficult 
to cross-examine him adequately. Such witnesses are generally procured 
in abduction cases. If such witnesses depose that they saw the abducted 
woman at different times and different places, they should not be believed 
in S* 498 cases (enticing away married woman), as they cannot be adequately 
cross-examined. See 100 P. L. R. 1916,5 Lah. 396* Such witnesses are called 
or chance witnesses and are easily procurable. See 1925 Lah. Jl9: 
26 Cr* L. J. 1086 : 88 1. C. 30. Wrottesley in his famous book " Examination 
cf Witnesses ” says“ There is one kind of testimony which will sometimes 
baffle the utmost skill. It is the case of a witnets who swears positively to 
some single fact, occurring when no other person was present, or but one, 
now dead or far distant, who, therefore, it is impossible to contradict, 
and equally difficult to involve in self-contradiction, because all the circum¬ 
stances may be true, except the one which he has been called to prove. 
In such a case there remains only an appeal to the jury or Judge to look 
with suspicion upon evidence easily forged, so impossible to be disproved, 
and ask that it is worth to be tried by its intrinsic probabilities, showing, if you 
can, how improbable it is that such a statement should have been so made, or 
such a circumstance have occurred.” Wrottesley, p. 146- 

” It was the great complaint of Brougham, in Queen Caroline’s trial, 
that the story was so well concocted that two witnesses were never called 
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upon one important fact* This, of course, was contrived so that there 
are several witnesses telling an untrue story, to break them down in cross- 
examination. Haris, p. 65. 

CHAPTER 99 
Of Woman Witness 

7. Difference between the Testimony of Men and Women 

1. As a whole men and women differ considerably mentally, 

though not so greatly _ as is usually affirmed and believed and there are 
certain sides of a woman’s nature and outlook on life to which it is very 
difficult, if not impossible, for a man to gain access and to understand. 
The words and actions of a woman must not in all things be 
judged by the same standards as those of a man. A woman will be more 
roundly, readily, and more skilfully for her accomplice or lover than he 
for her; equally if she has come to hate him she will as a rule be more 
viciously vindictive than any man can be, and her thirst for revenge will 
carry her very far, until it is assuaged, and then it is quite likely that she 
will as bitterly repent. Women are apt to be more thoroughly good than 
good men, and bad women more iniquitouslv bad than b:d men. Women 
are less amenable to the influence ot fear than men, and so on. But each 
of these statements is open to amplification and to diminution, can only 
be taken as a vague signpost and must be applied with discretion and 
modification to suit personalities and to meet occasions, poetry and idealism 
must be laid aside. It is a grave and common error among men to 
under-rate the intelligence and understanding of women; on the whole, 
they are shrewder and have more “ vision " than men ; they may be, 
though it very doubtful that it is so, less logical than men; they almost 
always hive a greater and sounder gift of intuition’ They jump to con¬ 
clusion at which most men arrive slowly. The average woman will find 
out the aim ol her questioner more rapidly and surely than will the 
average man, It is impossible to define any method of examining women 
as distinct from that used when exploring the minds of men- The 
one rule of unquestionable value for investigator is: Do not think 
that you know all about women ; that way lies certain defeat. In 

this as in most of the difficult affairs of life, experience is the best 

teacher. Experience soon teaches the shrewd detective that when a 
woman is pretty, she knows it; that she often thinks she is not and 
that she always tries to charm when she is out to deceive- Beware 
of the “sweet" woman. See Crime and its Detection by W. T- Shore, 
pp. 132-133 (1932 Ed-). 

2. There is" a vast difference between a man and a woman than 

the difference of bodily structure. A woman’s mind thinks quite 

differently from that of a man. With her, love, charity, and maternal 

instinct play no unimportant part, and her Sensibilities are more 
susceptible to shock. Unlike the man, sne has not come to handgrips 
with the rough problems of the world, where love and charity find little 
placeand her views of life and her ideals have suffered less blunting. 
With her instinct, to no small extent, plays the part ot cold calculation 
and logic. 4 M. L. T. 11 f'Jour-)* 

3. ‘‘ If you ask the difference between the word of a man and that 
of a woman,' we can only reply in the words of the poet, ‘ roan has 
great ideas, women profound sentiments; for the man, the world is hi^ 
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heart; for the woman, her heart is t he world. 4 M. L. T. 11. This 
explains the vast different between the standpoints of observation of 
the man and the woman- We can even say beforehand how a man 
and a woman will assimilate a fact which they have both seen. And 
what is interesting and instructive, and at the same time right to 
establish with certainty, is exactly that one anticipates what one is 
going to heat' We are then armed against anything which may lead us 
astray and moreover we can go straight to the point, before an inaccu¬ 
rate and distorted statement has been d’finitely recorded. Dr. Hans 
Gross, Criminal Investigation, p. 96. 

4 . What difference does exist in character between the testimony 

of men and women has its root in the generally lecognized diversity 
in the mental processes of the two sexes. Men, it is commonly dec¬ 
lared, rely upon their powers of reason, women, upon their intuition 

Women as a whole are more likely to trip than men, for they 

are prone to swe r to circumstances as facts, of their own know¬ 
ledge, simply because they confuse what they have really observed 

with what they believe did occur or should have occurred, or with 
what they are convinced did happen simply because it was accustomed 
to happen in the pasc. Train, The Prisoner at the Bar, pp. 279, 
281-282 

5. Dr. Hans Gross, an authority of very high rank, says "A 

woman is more patient, more attentive, mote ^cunning, and more 
reflecting than a man.” Professor James says, ‘‘Women in ^general 
train their peripheral visual attention more than men,” that 
is to say, their attention to objects lying in the marginal 
portions of the field of vision. James, Principles of Psychology, 
Vol. I, p. 437. 

6 . The quickness and positiveness of women make them better 
witnesses than men; they are vastly more difficult to cross-examine; 
their sex protects them from many of the most effective weapons 
of the lawy.. r, with the ri suit tney are the more ready to yield 
to prevarication, and, even where the possibility of complete and 
unrestricted cross-examination is afforded, their tendency to inaccurate 
inferential reasoning, and their elusiveness in dodging from one con¬ 
clusion to another, render the oppor unity of little value.” 4 Cr. L. J. 
11 (Jour.), 

7 ” A man’s testimony is better than woman’s in regard to matters 

connected with the man’s vocation.” Moor, on the Weight and Value of 
Evidence, Vol. II, 1908, Si 915. 

8 . “ Women are less reliable than men in estimating the length of 
short period of time.” Ibid- 

9. In an admirable chapter on ‘‘ Women in the Courts,” 
Train regrets to say that observation would lead him to believe that 
women as a rale have somewhat less regard for the spirit of their oaths 
than men, and that they are more ready, if it be necessary, to commit 
perjury. This may arise from the fact that women are fully aware that 
their sex protects them from the same severity of cross-examination to 
which men would be subjected under similar circumstances. It is to 
be fatal to a lawyer’s case if he be not invariably gentle and courteous 
with a female witness, and this is true even if she be a veritable Sapi^hii;). 
’J'lain, The Prisoner at the Bar, p* 285, 
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10* A woman has always an advantage over counsel. In the firs 
place she is so everlastingly on the fidget that it is difficult to put any 
question whatever to her; in the second, she never sticks to the point 
and will not he kept to it; in the third place she is a woman, and has 
the sympathy ot the Court* 

If, further, she is clever and pretty, as long as jurors are men, she 
must be invincible. 20 M. L. J. Jr. 224. 

11. If the woman happens to be of loose character, it has been held, 
that it is not safe to rely upon her evidence, without strong corroboration. 
12P.W.R.1911 Cr. 

12. Men at most differ as heaven and'.earth; but women, worst and 
best, as heaven and hell Tennyson. 

13. Women are ever in extremes; they are either better ot worse than 
men, Bruyere- 

14. They often say woman 'cannot keep a secret, but every woman 
in the world like every man, has a hundred secrets in her own soul wh'ch 
she hides from even herself. The more respectable she is, the more certain 
it is the secrets exist. See Austin O’Mallery- 

15. It was Rudyard Kippling who said, “ The female of the species is 
more deadly than the male.” 

16. A woman too often reasons from her heart; hence two-thirds of 
her mistakes and her troubles. Bulwer. 

17. I have often thought that the nature of women was inferior to 
that ot men in general, but superior in particular- Lord Greville. 

18. Women have more heart and more imagination than men. 
Lamartine^ 

19- All the reasonings of men are.not worth one sentiment of women. 
Voltaire. 

20. Men have sight, women insight. Victor Hugo> 

21. Women have the understanding of the heart which is better 
than that of the head. Rogers, 

22. As exaggeration chiefly springs from an innate love of the mar¬ 
vellous, and is most remarkable in the softer sex, a prudent man will, in 
general, do will to weigh with some caution the testimony of female mtnesses* 
This is the more necessary, in consequence of the extensive and dangerous 
field of falsehood opened up by mere exaggeration ; for, as truth is made 
the ground-work of the picture, and fiction lends but light and shade, to 
detect the lurking falsehood often requires much patience and acuteness. 
In short, the intermixture of truth disarms the suspicion of the candid, and 
sanctions the ready belief of the malevolent. If due allowance ^ made 
for th s feminine weakness of pron@nCss to exaggerate, the testimony of 
women is at least deserving of equal cyedit to that of men. Indeed, in rome 
respects they are superior witnesses; for, first, they ate, in general, ebser 
ob&srvcTS tbau 111011 ; next, theit memoriesj beinj less loE^d with matters 
of busineis, are usually more tenacious; and lastly, they often possess unrival 
led powers of simple and unaffected, if rather lengthy, narration* See T^Ior, 
S. 54 , Female witnesses ate apt to be more emotional and loquacioua ^ey 
generally indulge in long narratives and it takes some time to bnng them 
to the point. But too frequent interruption is likely to embarra^ .and 
confuse them. In India female witnesses generally present pecuhaf 
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difficulties, on account: of their habits of seclusion and observance of strict 
purda. Considerable allowance should be made in their case, and the Judge 
and the lawyer must first make sure that they have understood the questions 
thoroughly- As they do not appear before the public, their sense of 
shame and embarrassment stand in the way of giving clear answers." See 
Sarkar on Modern Advocacy. 

23. In no cases it is more difficult to arrive at a confident verdict as 
to whether evidence is false lOr true than in cases in which woman allege 
that they have been outraged. There is possibility of unintentional mis¬ 
statements produced by hysterical conditions. 811. C. 629- 

24. In the case of tape of an innocent girl of tender age, her evi¬ 
dence is of great value, specially when she makes a statement immediately 
after the occasion. 82 I- C. 142. 

25. There is another class of witness which may be mentioned, and 
that is the positive witness (generally a female or of female tendencies! It 
is usually veiy difficult to make the witness unsay anythine she has said, 
however mistaken she may be; but you may sometimes lead her by small 
degrees to modify her statements, or induce her to say a great deal more 
in her positive way ; and the great deal more may be capable of contradiction, 
or may itself contradict what has been-said before by the same witness. If 
you deal with her skilfully, she will, in all probability, be equally positive 
about two or three matters which cannot exist together. She is the worst 
witness to unsay anything, but the best to lead into a contradiction of what 
she has said. Harris on Hints on Advocacy, Fourteenth Ed-, 1911, 
pp. 90, 9L 

II. Fear of Cross-examination 

“ Sometimes you get a witness who is throughly frightened. Women 
sometimes get frightened and they tell you they do not know what they 
do know, and they tell you this even when theit want of knowledge seems to 
be fatal to their case. Whet stall you do with such a witnets ? Kouhave 
to show by a course of cross-examination that the witness simply does not 
know what she is talking about- 

" Some year ago an eminent English Counsel encountered just that 
difficulty. The witness said she did not know what she did know ; if he 
did not know she could not recover. So he began to a scries of questions to 
her. ‘ What day of the week is this ? ’ ‘ I do not know.’ ‘ What year is 
this ? ’ ‘ I do not know ’ ' What is your name ? ’ ‘ I don’t know.’ Well, it 
was now very apparent to everybody that the woman did not ki.ow 
what she was talking about. This exhibition saved her case.” Cox’s 
Advocate. 

III. Influence of Women in Court 

Judges are always influenced by the presence of a beautiful woman 
in the dock or in thc_ witness-box- Beauty of form generally affects the 
mind. It has been said that beauty is often worse than wine ; intoxicating 
both the holder and beholder. Judges and jurors are sometimes 
spell-bound by the testimony of a smart, clever and handsome girl- 
Socrates called beauty a short-lived tyranny; Plato, a privilege of 
nature; Theophrastus, a silent cheat; Theocritus, a delightful pre¬ 
judice ; Carneades, a solitary kingdom; Aristotle, that it was better 
' than all the letters of recommendations in the world; Homer, that it 
was a glorious ^ift of p^iture, and Ovid, that it was a favour bestowed by 
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the gods. Beauty is the wise man’s bonfire, and the fool’s furnace. Com¬ 
menting on the influence of beautiful women, Pascal has said. “ If the 
noseofCleopetra had been a little shorter it would have changed the 
history of the world. * ' 

Victor Hugo says, that men are women’s playthings; woman is the 
devil’s.” 

There can be no gainsaying the fact that the jurors are influenced 
and materially so, by the influence of a woman who is good looking and 
who is clever actress: take the many divorce cases of wWch you have read 
recently, for you will find this sort of thing more frequently in Civil than in 
Criminal Courts 

Illustrations 

I'l) Not long ago'jthe newspapers were filled with the stories of a divorce 
suit} and jt was said that the defendant was ogling the jurors daily throwing 
‘ goo-goo ’ eyes at them; there v/as no doubt that she did, for I was present 
at one session of the Court, and it was sickening to see the way she gared 
at the jurors and worse, to see the manner in which they evinced their 
pleasure, too silly to appreciate that she was merely playing for their favour. 
And although the testimony was overwhelmingly against her, thewerdict was 
in her favour. 1 Cr. L J. 252—254. 

( 11 ) Another case in point is that of Mabel Parker one of the most skilful 
forgers in this broad land She is now in the Bedford Reformatory of 
Women} but it took two trials to get her there. You could not call 
her a pretty girl, for the pace had left its traces, but she*had large melting 
eyes, and she knew how to use them, too. 

She amused herself and the juiors at the first trial by drawing 
pictures of herself and some of them. When her eyes were not on the 
pictures they were fixed on one 01 another of the jurors, and with a most 
beseeching, pleading expression. It was not in vain, for the jury disagreed. 
And when it came to the second trial the prosecution spent more time 
in selecting the jury and tried hard to get men who appeared as if they were 
devoid of sentiment, ft wrs pitiful to see Mable throw her soul into the 
glances she gave towards the jury box, but,this time it was of nojuse ifthese 
twelve men convicted her without ado. 

1 hree times was Dr. Kennedy tried on a charge of having murdered 
Dollie Reynolds in the Grand Hotel. At each his wife, a clever little 
woman, was at his side, and although he was convicted on the first trial 
I have little doubt that her presence at the second, which was granted 
by the higher Couit, succeeded in bringing about disagreements, for it is 
a man with a great regard for stern justice who can contemplate having any 
hand in making a widow of a woman on whom he has looked for many days. 
I do not mean to say that this appealed to the jurors in just that cold, bare 
way, but that unconsciously they were influenced by some such consideration- 
1 Cr. L. J. 252-254. 

After citing the abovementioned instances of the power of woman in 
Courts, the same learned writer propounds a question and also gives the 
answer: 

“ Is therefi no way in- which<'such a condition may be remedied, 
by which the woman who is guilty of^a crime shalbbe punished for it, without 
regard for her personality, her beauty, or her viles ? ’’ the old lawyer was 
a^ed as he paused. 
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“I am afraid not," he replied, after a moment's thought. “At least, 
not while man is born of woman and is made of flesh and blood and with a 
heart.” 1 Cr. L- J. 2^1-256. 

I was waiting for his case to be called in the Court of a Magistrate, 
when a young pretty girl was produced in Court in police custody on 
a charge of robbery. She was represented by an old, experienced Advocate, 
who pleaded for her release on bail, with all the eloiueii'e at his command. 
But the Magistrate was inexorable, and shook his ^ad- He was going 
to write the order regarding rejection of bail application, when the counsel 
pleaded that his client experienced a good deal of difficulties or discomforts 
in the jail, and requested the Magistrate to interrogate her on this point 
On being asked if she had any trouble in jail, this pretty girl raised her 
large eyebrows and artistically brought out two tears, one from each eye, and 
rolled them down, up to the cheeks. 

Shakespeare has aptly remarked: “ What a hell of witchcraft lies 
in the small orb of one particular tear.’’ Sl.e was mute like a statute 
Her silence was more eloquent than half an hour’s learned address by 
her counsel. The Magistrate looked at her and said “ Bail, in the sum of 
the Rs. 500, with one surety-" 

Seville has truly remarked: “ Women have more strength in their 
looks than we have in our laws, and more power by their tears, than we 
have by our arguments.’’ 

” If a woman is pretty, dresses stylishly and is clever enough to use 
her natural advantages to the best end, she is almost certain to enlist the 
sympathies of at least one of the twelve men on a jury. If she is on trial in 
a criminal case, this sympathy will lead the juror to accept readily her defence, 
and in such an instance it is an impossibility to obtain a conviction.” 

” If she is merely a friend of the defendant and tells her story skilfully 
and acts her part well, the sympathy will be extended to the accused. And 
if she is in the role of accuser, an injustice is often worked against the (erson 
she and who may be innocent. Jurors are susceptible, and there are hundreds 
of cases where a woman, employing all her wiles with discretion, will sway 
some of them to decide contrary to the weight of evidence-'' 

A lawyer once remarked, he felt assured his case was half won before 
he entered the Court-room, if he had as a client a woman, pretty, with a 
charming smile and a bewitching glance. 

In a case in St. Louis a few weeks ago a jury was roundly scored by 
the Judge and prosecuting attorney after it had brought in a verdict directly 
at variance with the weight of evidence. A woman, young and pretty, was 
charged with theft. During the trial she shot roguish glances at the men in 
the jury box, and her conduct was somewhat more pronounct d at certain 
stages as the prosecutor took good care to explain when he denounced the 
verdict. When Judge Taylor heard the verdict which set the woman at 
liberty he said to the jurors: 

" It is pity that a sickening flirtation between jurors and the 
defendant in a criminal case has the power in this Court to defeat the 
ends of justice." 

Then C. Orrick Bishop, Assistant Circuit Attorney, had his say. Poin¬ 
ting his finger at’ the jurymen he began, sarcastically 

"G^ntlepaen of the jury, I thank you for your verdict. 1 thank 
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you in the name of all that is shameless and lawless In crime and 
criminals I thank you for the discriminating taste you have shown, 
for the high order of citisenship you have displayed) in being influenced 
in your verdict by a pretty woman’s winks and a glimpse of a bit of open¬ 
work stocking- You are a credit to your class-" 1 Cr- L. 1.251. 

Difficulties in Cross-examination of Female Witness 

A woman has always an advantage over counsel. In the first place 
she is so everlastingly on the fidget that it is difficult to put any question 
whatever to her ; in the second place she never sticks to the point, and in 
the third place, she is a woman and has the sympathy of the Court. Further, 
if she is clever and pretty as long as jurors are men, she must be invincible. 
There is no witness more difficult in the whole world to cope with than a 
shre wd old woman who apes stupidity only to reiterate the gist of her 
testimony in such incisive fashion as to leave it indelibly imprinted on the 
minds of the jury. The lawyer is bound by every law of decencv, policy and 
manners to treat the aged dame with utmost consideration. He must allow 
her to ramble on discursively in answer to the simplest question, in defiance 
of every rule of law and evidence ; must receive imperturbably the opinions 
and speculations upon every subject of both herself and (through her) of her 
neighbours, only to find that, when he thinks she must be exhausted by her 
own volubility, she is ready, at the slightest opportunity, to break away again 
into a tangle of guesswork and hearsay, punctuated by conclusion and 
ejaculations. Woe be unto him if he has not sense enough to wave her off 
the stand! He might as well try to harness a Valkyrie as restrain a 
pugnacious old Irish woman who is intent on getting the whole business 
before the jury in her own way- 

Illustrations 


(j) In the case of Gustav Dinser, accused of murder, a vigorous old 
lady took the stand and testified forcibly against the accused- She was as 
“fresh as paint," as the saying goes, and absohtely refused to answer any 
(luestions put to her by counsel for the defence- Instead, she would rai^e 
her voice and make a savage onslaught upon the prisoner, rehearsing his 
brutal treatment of the deceased on previous occasions and getting in the 
most damaging testimony. 

*' Do you aver, Mrs--the lawyw would inquire deferentially, 

“ that you heard the sound of three blows ? ’’ 


" Oh, thim blows 1 ” 
I could hear the villain 
groans of her, and she so 
make her blood run cold I 


the old lady would cry—" thim terrible blows I 
as he laid him on I I could hear the poor, pitiful 
sufferin’! ’Twas awful I Howly Saints ’twould 
An’ thin they'd come again ! ‘ 


" Stop ! stop ! ” exclaimed the lawyer. 

“ Ah, aop, is it ? He can’t stop me tiU Oi’re had me say to till the 
whole tiuth. Isaystomedaulhter EUen, says I, Th horjid baste is after 
murtherm’ the poor thing,’ says I; run out an get an officer. 

" I object to all this I " shouts the lawyer. 

“Ah. ye object do ye?” retorts the old lady- " Sure an’ye’d have 
been after objectin' yerself if ye*d heard thina terrible blows that kilt her 
the poor, sufferin' swate crayter; I hope he gits all that s comm to nun bad 
cess tg bim fop a blood-thirsty divil! ’’ 
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The lawyer ignominiously abandoned the attack. 

(ii) The following case would ako serve as another illustration — 

" During a recent trial in one of the Courts of Baltimore city, the object of 
which was to set aside a certain deed of trust, a large, portly German woman 
was called as a witness for the plaintiffs. Her testimony was for the purpose 
of showing the mental incapacity of the grantor, whose name we will call 
Margaret E* Jones. After the witness took the stand and was sworn, the 
examination commenced as follows 

Attorney for plaintiffs--— “ Did you know the late Margaret E 
Jones ? ’’ 

Witness.—“ Yes, she was grazy.” 

Attorney for defts.—“ We object,” 

Witness.—“ You can object all you want but she was grazy, just the 

same. 

Court; (seeking so placate the witness who was becoming very 
irritable). "Madam, we have certain rules for the givins of testimony in a 

Court-room, and I wish that you would try^ and give your answers to the 
questions without volunteering information.” 

Witness —“ Why, your Honour, I know all about these rules, but I say 
Maggie Jones was grazy. I mean she was as grazy as he—and if you dont 
want me to tell you she was grazy I go home." 

(«t) There is a somewhat similar instance, but one even better exhibit* 
ing the cleverness of an old woman, which occurred in the year 190i. A 
man named Orlando J. Hackett, of prepossessing appearance and manners, 
was on trial, charged with converting to his own use money which had 
been entrusted to him for investruent in realty. The complainant was a 
shrewd old lady, who together with her daughter, had had a long series of 
transactions with Hackett which would have entirely confused the issue, 
could the defence have brought them before the jury. The whofe 
contention of the prosecution was that Hackett had received the money 
for one purpose and used it for another. During preparation for the 
trial the solicitor for the complaint had both ladies in his office and made the 
remark, 

'■ Now. Mr.-don't forget that the charge here is that you gave 

Mr* Hackett the money to put into real estate. Nothing else is of much im¬ 
portance." 

“ Be sure and remember that, mother,” the daughter had admonished 
her. 

In the course of a month the case came on for trial before Recorder 
Goff) in Part II, of the General Sessions. Mrs-——gave her testimony with 
great positiveness. Then Mr. Lewis Stuyvesant Chanler arose to cross- 
examine her. 

" Madam," he began courteously, " you say you gave the defendant 
money?" 

" I told him to put it into teal estate, and ha said he would,” replied 
Mrs-* - -famly. 

“ I did not ask you that, Mrs.-,” politely interjected Mr* Chanler, 

How much did you give him 7' 

" I told him to put it into real estate, and he said be would I" reoe gted 
theaUJady wearily. 
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" But, cuadam, you do not answer my question!” exclaimed Chanler. 

" How much did you give him. 

" I told him to put it into real-” began the old lady again 

“Yes, yes!" ciied the lawyer; “we know that! Answer the 

question*. 

— estate, and he said, he would I ” finished the old woman 

innocently* 

“ If your Honour please, I will execuse the witness. And I move that 
her answers be stricken out I ” cried Chanler savagely. 

1 he old lady was assisted from the stand, but as she made her way with 
difficulty toward the door of the Court-room she could be heard repea¬ 
ting stubbornly: 

“ I told him to put it into real estate, and he said he would!" 

Almost needless to say, Hackett was convicted and sentenced to seven 
years in State prison. See 4 Cr L. J. 9—11 (Jour.). 

(w) One would say that women are less able ordinarily to distinguish 
between direct and indirect discourse than men. Says a learned writer, 
“ I have repeatedly st en gentlewomen go upon the witness-stand and tail 
utterly to perceive that what is desired by the Court is the exact language 
of the defendant, not statement that he said that so and so had occurred.” 
A story is told by Judge Nott, of Washington, which illustrates the con¬ 
fusion that sometime results from this inability to differentiate between 
the two sorts of discourses. An old coloured mammy was called to 
testify in a case where the de^ndant, also a darky, had thrown over a 
ladder which was leaning against his open window and caused it to fall 
on the sidewalk where it struck and mjured an ‘‘ enemy," named Jones, 
on the back- 

“ What did Mr* Jones say when the ladder hit him ? ” inquired 
the prosecutor. 

“ Mistah Jones, he said,' Oh, his back ! ’ ” 

“ Now, think a minute, Auntie,” cautioned the lawyer. “ Use his 
exact words. 

“He said, ‘Oh, his back!.”’ repeated the witness m an aggrieved 

tone. 

“ Now, now cried the prosecutor- *' Didn’t he say, “ Oh, my 
back ? ’ ” 

The old black mammy drew herself up indignantly and with 
withering scorn replied; 

“ Mistah Jones didn’t say anything about your back at all I He said, 
' Oh, his back ! ’ " See 4 Cr. L. J* 9—11 (Jour.). 

(v) The witness was a lady. Parenthetically I may say I have 
never heard Sir Edward Carson cross-examine another lady. 

She was extremely pretty, and it must have gone to the heart of 
any one"'to question her as to alleged lapses from the path of virtue. 
It was one of the few occasions when he was not successful. He asked 
her question after question, all bearing upon the point, and he did not 
trouble; to wrap up his questions in lavender—he never does. But to 
all hist questions she replied quickly, briefly, and smilingly, ^ref^^in^ 
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each answer with “ No or yes, Mr. Carson.”—as he then was. The cross- 
examination lasted all day, and at the end of It the lawyer was as deadly 
quiet as ever, and the witness even more pleasant and attractive than she 
was in the morning. 

I give an example of this interesting discussion. 

“ D’ye think, madam," he asked, “ it was right ^of ye to allow Mr. X 
to take off his boots in your room ? ’’ 

‘‘ Certainly, Mr. Carson. They were wet.” 

“ But, madam, consider, Mr* X was a married man.” 

“ I know that, but what difference did that make to his feet ? ’’ 

” Madam, yc are trifling with the Court-” 

“ No no, Mr. Carson; please don’t say such unkind things.” 

" Madam, I'll again ask ye to remember that Mr. X was a married man 
and ye were a single woman.” 

” I know all that, Mr. Carson, but I can’t see what that has to do 
with Mr. X’s boots." 

In the end, despite an unfavourable summing up, the ladv won. 
20 M. L. J. 223 (Jour.\ 

(vi) In a Missouri case where an electric street car collided with a 
wagon, a woman passenger on the car testified as follows : 

Q. “ What was the first thing you noticed of this callision ? ” 

A. " When I got cn the car (at the House of the Good Shepherd) 

I was so nervous, I thought there was going to be an accident." 

Q. ” Why did you think so ? ” 

A. “Because the motor-man seemed so mean and saucy before 
he started the car . " 

On cross-examination she stood by her guns, thus: 

Q. You knew there was going to be an accident happen there 
anyhow ? A. ‘ Yes, I did.” 

Q. ” How did you know that ? ” 

A. ‘‘ Because I felt like that, and I was so nervous, and the motor- 
man was so mean.” See 91 b. W. Rep- 876—878. 

(v») A woman was called as a witness to disprove the genuineness 
of the signature of a testatrix. “ That looks like Mrs. Berg’s,” said the 
witness, ” but she never wrote that, she never wrote that as sure as the 
sun shines in heaven, because she never wanted to make such a will. ... 

.She would not write her name Cassie Berg, because it was Katherine 

Berg.” See 34 All* Kep. 234. 

(vitt) Croake James tells a story of how, only by a flash of genius. 
Sir lames Scarlett saved, a cause. The famous betrister in a breach of 
promise case (Foote v- Green) was for the defendant, who was supposed 
to have been cajoled into the engagement by the plaintiff’s mother, 
afterwards the Countess of Harrington. The mother, as a witness, 
completly baffled Scarlett, who, on behalf of the defendant, cross- 
examined her; but by one of his happiest strokes of advocacy be turned 
bis failure into success* 
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" You saw, gentlemen of the jury, that I was but a chUd in her 
hands- What must my client have been ? ” 4 Cc- L. J. 9-11 (JourJ. 

{ix} A woman will inevitable couple with a categorical answer to a 
question, if in truth she can be induced to give one at all, a statement of 
damaging character to her opponent. For example; 

Q. *' Do you know, the defendant ? " 

A. “ Yes, to my cost! ’’ 

Q. “ How old are you 

A- ‘‘ Twenty-three- Old enough to have known better than trust 

him. ’’ 

Forced to make an admission which would seem to hurt her 
position, the explanation, instead of being left for the te-examination of her 
own counsel is instantly added to her answer then and there; as, 

Q. “ Do you admit that you were on Forty-second Street at mid¬ 
night?" 

A. " Yes- But it was in response to a message sent by the defendant 
through his cousin-’’ 4 Cr. L. J. pp- 5—7 (Jour.) 

[x) A lady was cross-examined as to her means^of livelihood thus 
■' How do you support yourself ?" 

‘‘ I am a lady of leisure I” replies the witness (arrayed in flamboyant 
colours^ snappishly- 

" That will do, thank you,’’ remarks the lawyer with a smile. “ You 
may step down." 4 Cr, L, J- pp- 5—7 (Jour-) 

{») What do you do for a living ?" asked the lawyer of a female 
’ witness- 

The witness, a rather deceptively-arrayed, woman* turned upon him 
with a glance of contempt: 

" 1 am respectable married woman, with seven children*" she retested- 
" I do nothing for a living except cook* wash, scrub, make beds, clean windovm 
mend my children's clothes, mind the baby, teach the four oldest their 
lessons, take care of my husband, and try to get enough sleep to be up by 5 
in the morning- I guess if some lawyers worked as hard as I do they would 
have sense enough not to ask impertinent questions." 4Ct-L. J.,pp. 5—7 
(Jour.) 

(a;i' 0 James, in his Curiosities of Law and Lawyers, says that one Mr. 
Gariow was examining a very young lady, who was a witness in an assault 
case, and asked her if the person who was assaulted did not give the defendant 
very ill language; if he did not utter words so bad that he (the counsel) had 
not impudence enough to repeat them. 

The lady replied. “Yes." 

*' Will you, madam, be kindjenough to tell the Court what those words 
were ?” 

" Why sir," she replied. “ if you havc‘not impudence enough to speak 
them, how can you suppose that I have ?" 4 Cr. L. J- 8. 

(:««) There can be no gainsaying the fact that jurors mc inflt^ced, 
and materially so, by the influence of a woman who is good liking Md who 
i§ a clever actress; take the many divorce cases of WRich ybu h^ve read 
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recently, fot you will Bnd this sorts of thing more frequently in Civil than in 
Criminal Courts- Not long ago the newspapers were filled with the stories 
of a divorce suit, and it was said that the defendant was ogling the jurors 
daily throwing ‘ goo-goo ’ eyes at them; there was no doubt that she did, for 
I was present at one session of the Court, and it was sickeniiig to see the way 
she gazed at the jurors and worse, to see the manner in which they evinced 
their pleasure, too silly to appreciate that she was merely playing for their 
favour. And although the testimony was over-whclmingly against her, the 
verdict was in her favour. 1 Cr, L- J., 252 254- 

[m) See illustration to Ch. 24 Supra- 

[xv) “ Pray, madam,” says counsel Mr Wiggins, asking for information, 

" she being neither advocate nor defendant, who are you ?” 

" A honest woman, Sir," says the lady, “ which is more that you can 
say. 

There w’as a laughter, ot course, because the meaning was ambiguous. 

Every one laughs occasionally at what he does not understand, 

” Madam,” says Wiggins in a supplicatory tone: 

“ And Madam to you," replies the lady, with great emphasis. 

" You must behave yourself,” says the Judge, who had been listening 
attentively with his hand behind his ear. 

" Yes,” says she, with biting speasm," I can behave myself quite as well 
as they who are m a higher sphere.” This was a thrust for the Judge who 
was almost reduced to Wiggins’level. His Honour said no more. And so 
this happy party went on; the woman best of all had everybody at her mercy, 
because she alone had that essential quality in the conduct of case that 
allowed nothing to disconcert her. See Harris. 

(xvt) A Mrs. Philips was a witness. Every time the counsel hit her, 
she would make a fresh ]erk and tell something more- Finally the lawyers 
got tired and turned her over to our side. I said ” Mrs- Philips, there 
IS just one question: Mis- Philips, before you went to the stand as 
a witness, didn’t you swear that in this case, you would tell thetiuth, the 
.whole truth and nothing but the truth ? ” 

“ Yes, sir,” she snapped at me. 

“ Well, do you think you have kept the contract ? ” 

‘Yes, sir, was the answer “ and a little more.” See the same cited in 
14 Cr. L. J. 27 (Jour.) 

(xvii) K thief was convicted of looting various apartments in New 
lotk city, of oyer eighty thouspds d( liars worth of jewellery. The female 
owners were summoned to identify their property hach and every one 
positively identified various of the loose stones found in the possession of 
the prisoner as her own. This was the case even when the diamonds, 
emeraljJs pd pearls bad no distinguishing marks at all. It was a human 
impossibility actually to identify any such objects and yet these eminently 
respectable and intelligent gentlewomen swore positively that they coiiId 
«recognize their jewels. They drew the inference merely that as the prisoner 
tma similar jewels from them these- must be the actual ones which 
th^ had lost, an inference very likely correct, but valueless in a tribunal of 
justice. 

’ One of the ladies referred to testified as follows; 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 


“ Can you identify that diamond ? ” 

“ I am quite sure that it is mine. 

“ How do you know ? 

“ It looks exactly like it." 

‘‘ But may it not be a similar one and not your own ? 

“ No ; it is mine-” 

“ But how 7 It has no marks. " 

' I don’t care. 1 know it is mine, I swear it is. 


The eooa ™ISe‘''Mnhe c'ase'e? eu“'s the “oS 

lose her but inference left her in no better position 

danger of the situation thereby, she sw 

thousand pieces,” a'mtt unusuaWndeed. 

" Commoii experience teaches that t id ,jj.gak mto a 

almost miraculous-thing involuntarily conclude that 

thousand pic Cf-s. be taken literally; and yet the 

(N.J-1893)27Atl.Rep.636^at 

V r .1 ro,, iti K:?nsas the defendant admitted the killing 

M In a murder case m Kansas toe a ^ 

and pleaded self-defence. ’J^criminating evidence was that of a 

Unreasonable, and ptaLtically the W “J. , with the defendant at the 

woman who had been years thereafter, at which time she 

time of the homicide, pd for a_bout twy^^^^^ woman and told the story 

becau'^e jealous over his attentions t thereto she had mainiained 

S resulted in hi, Sn>ith 

reaii, the truth, or 

i woman scorned. Sse Mmi on ' aiienation of his wi^s tfec- 

(xx) In a divorce case filed by a Iwsbana ^ room in a..board mgs 

lions a woman da««™® '".rif A nslei where the clandestine aSiiis M he™ 

house conduced by the appeared in the witness-bol, the 

earned on. When the ae following manner ;— 

Counsel cross-exammed her in the toi o s ^ 

Q. When you first went to the house you told them y 

Maothe Greene? A. Yes, Su- ,^^11 P^s. 

Q. That was a lie, wasn t It 7 • 

Q. You told them you were a nurse 

O That waa a lie, wasn t it ? es- , . Y^’ 

■ I ire.id,houihth.t,«.««e»nemployed? A. Ye. , 



cross-examimation 

Qi That was a lie, wasn't it ?. A- Well, you see, we have to do that 
in our business. 

Q* You mean you make a business of lying ? A. No, but sometimes 
we have to lie when carrying out our business. 

Q. And since you make a practice of lying you become adept at it ?. 

A. Well, there is no other way we can carry out our work* 

Q. And you get paid for doing this sort ofjwork ? A. Yes. 

Q, And you engage in this sort‘of work because you are paid for it ? 

A. Yes. 

Q« In other words, instead of being an amateur^ liar who lies for the 
fun of it, you are a professional liar, lying for the money in it. 

Value of Evidence of Wife 

Ordinarily a woman testifying on behalf of her husband is put in 
the category of biased witness, whose testimony must be received with 
some allowance, when it is opposed to probabilities or disinterested 
direct testimony* Moor on the Weight and Value of Evidence, Vol. II., 
S.925. 

S. 120, Evidence Act, says that; " In all civil proceedings the parties 
to the suit, and the husband or wife of any party to the suit, shall be 
competent witnesses. In criminal proceedings against any person, the 
husband or wife of such person, respectively, shall be a competent witness." 
But provisions of S. 120, Ev. Act, are subject to S. 122, Ev. Act, which 
forbids the spouses to disclose communication during marriage. See S. 122, 
Ev. Act, says that: " No person who is or has been married shall be com¬ 
pelled to disclose any communication made to him during marriage by any 
person to whop he is or has been married; nor shall he be permitted to 
discing any such communication, unless the person who made it, or his 
representative in interest, consents, except in suit between married persons, 
or proceedings in which one married person is prosecuted for any crime 
committed against the other." See also Taylor, S. 909, 40 C. 891.1923 L. 4(), 
Wigmorc, a 2337. 

s'False Charges of Offences by Women against their Person 

A number of false charges are brought by women, -in order to aveage 
their husbands or other relations, or to re-establish their own character. 
False charge of rape may be easily set up by girls at the age of puberty. 
The medical evidence can rarely be more than merely negative ; it is prarti- 
cally impossible from it alone to say that there may not have been such a 
degree of penetration as constitutes rape in law. W^n a ‘girl over sixteen 
pr a woman is in question, Juries arc very prone to think that there cannot 
be smoke without fire." Where the sexual organs were found uninjured and 
marks of blood on the cbthes of the child were on the outiide, andthe 
whole fibre of the stuff had not been complelety penetrated by the liquid, 
thechiitgewas proved to be false. Taylor’s Med. Jur., 1928, p. lof). 
In a few cases false charges are disproved by medical evidence in 
others oudical men may be sometimes the dupes of designing paisom. 
In majority of cases, the falsehood of the charge is proved by inconsi^ 
tencies in the statement of the prosecutrix herself., Anaos remarked, 
that for one genuine case of rape tried on the Circifits in his time, there 
were on ‘the average twelve pretended cases. T-aylot’s Med. Jui., 19«, 
p. Ill* 
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Women intent on revenge or extortion will frequently bring a false 
charge against a man, producing a well-tutored child as the victim 
Another class of false accusation is that brought by the woman who 
was a consenting party until caught in the act. In such a case no 
injury will be found unless the woman was virgin. Lyon’s Med. Jur 
1935, p. 375. ’ 


Modem Magistrates look with great suspicion on all charges of rape 
unless made in a day or two after its alleged occurrence. Ryon’s Med. 
Jur„ 1836, p. 309; Taylor’s Med. Jur., 1928, pp. 128-129. 

No charge is more easily made than rape, or rebutted with more 
difficulty. Ryon s Med. Jur., 1836, p. 309. 


Rape is often set up to hide the downfall of a young girl who wishes 
to avoid her shame, by turning the pity and sympathy of everyone to¬ 
wards her; girls often invent attacks by quite unknown persons or, 
grave still, they bring false accusations against a person named. In such 
cases the real seducer is hardly ever accused of the rape. He is spared and no 
charge is made until the fact of pregnancy is certin. " Criminal Investiga¬ 
tion ” by Hans Gross, 1906, p. 18. 

The following illustrative cases of false complaint by women of 
personal wrongs to her are given in Wills’ Circumstantial Evidence 

Sir Mathew Hale mentions a very remarkable case, where an elderly 
man was charged with a criminal assault upon a young girl of fourteen 
years of age, but it was proved beyond all doubt, that a physical infir¬ 
mity rendered the perpetration of the crime alleged utterly impossible. 
The prosecutrix of an indictment against a man for administering 
arsenic to her, to procure abortion, deposed that he had sent her a 
present of tarts of which she partook, and that shortly afterwards she 
was seired with symptoms of poisoning. Amongst other inconsistencies, 
she stated that she Lad felt a coppery taste in the act of eating, which it 
was proved that arsenic does not possess; and from the quantity 
of arsenic in the tars which remained untouched, she could not have 
taken a^ve two grains while after repeated vomitings the alleged matter 
subsequently preserved contained nearly fifteen grains, though the 
matter first vomitted contained only one grain. The prisoner was 
acquitted, and the prosecutrix afterwards confessed that she had pre¬ 
ferred the charge from motives of jealousy. We reasonably 
expect to discover in the demeanour of a person who has 
just reason to complain of personal injury or violated honour 
or right, prompt and unequivocal indications of that sense or wrong 
and insecurity which such acts of violence or wrong-doing are 
calculated instinctively to arouse in the mind of the injured person. Sir 
Mathew Hale, in reference to one of the greatest of Luman outrages, 
says:" if she, (i.e. the woman complaining) concealed the injury for any 
considerable time after she had opportunity to complain; if the place 
where the act was supposed to be committed were near to inhabitants, 
or common recourse or passage of passengers, and she made no outcry 
when the act was supposed to be done, when and where it is probable 
she might be heard by others; these and the like circumstances cany 
a strong presumption that her testimony is fake or feigned.’ These 
cautionary considerations are as cogent and as much needed at the 
present day as when they were wntten, wd are applicable with more or 
less force to accusations of every description* but they are more espc- 
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cially weighty and pertinent in reference to the ^^particular crime referred 
to of which the learned author has said that “ it is an accusation easily 
to be made, and hard to be proved, and harder to be defended by the 
party accused, though ever so innocent,” Such cases, he further observes, 
are not uncommon^ and be lias related the particulars of two cases, 
where, though the charges were groundless, the parties with difficulty 
escaped. “I only mention these instances," said that‘upright judge, 
“ that we may be the more cautious, upon trials of offences of this 
nature wherein the Court and jury may with so much ease be imposed 
upon; without great care and vigilance, the heinousness of the offence 
many times transporting the judg<> and jury with so much indignation, 
that they are over-hastily carried to the conviction of the person accused 
thereof, by the conhdent testimony sometimes of malicious and false wit¬ 
nesses, False charges of this kind have unhappily been too common and 
too successful in all ages. The social consequences of female dishonour 
are so deadly, and the inducements to falsehood and revenge so peculiar 
and so powerful, that there is no class of cases in which it is more im¬ 
portant to obtain an exact knowledge of the motives and character of 
the complainantt For these reasons great latitude of cross-examination 
is permitted in cases of this kind) and it is competent to the prisoner 
to give evidence not only of the prosecutrix’s general bad character, 

I ut also of previous acts of immorality committed with himself; 
with regard, however, to other particulars of alleged misconduct, such as 
alleged acts of immorality with other men, the general rule holds good 
that the prosecutrix’s answers on cross-examination cannot be contra¬ 
dicted. Nor is the danger of false accusation confined to be particular 
class of offences which has been specially adverted to. Inducements to 
prefer false charges may operate with greater or less force with regard 
to accusations of every kind. Two women were capitally convicted of 
robbing a young girl named Canning, and afterwards confining her for 
twenty-nine days without sustenance, except a quarter loaf and a pitcher 
of water. Public odium was intensely excited against the prisoners, and 
they very narrowly escared execution, and yet it was clearly ascertained 
that the chrge was fabricated in order to conceal the prosecutrix’s 
misconduct during the period of her absence from her master’s house. 
Canning was afterwards convicted of perjury, and sentenced to be 
transported. Nine persons were convicted on a charge of conspiring to 
carry off from the house of her guardian a young lady of seventeen years 
of age, in order to procure her clandestine marriage with a young man 
of low condition for whom she had formed an attachment, and with 
whom she had indulged in vulgar familiarities. She gave her testimony 
in a manner apparently so artless and ingenuous that she greatly 
prepossessed the ]udge, and favourably impressed the jury that they 
stopped the prosecutors counsel when about to reply and returned a 
verdict of guilty. Her story was nevertheless discovered to be a 
fabrication, for the purpose of extricating herself from the shame of her 
levity and misconduct, and she as well a witness who had corroborated 
her story were afterwards convicted of perjury. See Will’s Circum¬ 
stantial £videA<;e. 



CHAPTER 100 

Order of Examination of Witnesses 
135 Ev Act, provides that: “The order in which witnesses are 
and examined shall be regulated by the law and practice for the 
fto beN rltS to civil ptocedutc respectmly, and m the 

Xence of any such law bj the discretion of the Court. 

. The order in which evidence has to be pmduced by the parties is re. 

tolated by the Criminal Procedure Code in criminal cases (&e». M 2'1.2^^ 
gilatea oy Procedure Code m civil cases. (0.18, U F- L J m 

cases the prJsL always begins, but in civil cases the righ to 

criminal ca ^ j u« fVio -frirm of issaaSi which are franed from tha 

“ norenritled to any part of the relief whmh he seeb. then the 
'defendant has the njht to beSm. See 0.18, 1 .1, C. P. . 

'S“sr lenbi C. J',” 39 tfdoThL 'nndeSlb 

S h^\i?h rhernhnation ^b^e 

S rte’eS 

ttt!i“ot‘?hi::ldrncf:ibt^^^^^^^ 45M.L,. 3«, 

If you call a number of wS,'andSnle*JtS 

SngT4'fsVVrhe||i«^^^^ 

a number of witnesses ® gj circumstances will decide 

your strongest. It may .g follow up weakness with strength, 

as to the next; but always endeavour to rouow uy 

Hanis, p. 326. .,.,omitiai-ion in a de novo trial, the 

Where witnesses summoned for ^ thefaetionof prosecution, 
order in which they are to be examine J , fojfmther cross'exammation 
1934 N. 209. If prosecution witne sses are p^f gg 

the order of examination rests with th . ggg ^ the order it wishes. It 
!JriLV^aS'rT^S“ri« .he Wlfneme. 1933 0189:34 

‘'':‘'-&m.erofpu«i^in4.^aU 

t;r(^'‘^™^‘aSlhe&l.id>>»c.b hU witneree. wdl .ho 
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demand much care and attention. The advocate should, in nearly .every case^ 
pnt his most intelligent and most honest witness in the box first. It is ne¬ 
cessary that a good impression should be made upon the Court and jury at 
the earliest possible moment. The first witness generally has to run the 
gauntlet of a sharp cross-examination, and if the first witness passes this 
creditably, he encourages the other witnesses on the same side, and makes a 
favourable impression upon the Court and jury which his adversary will find 
it difficult to eradicate- 

If he pursues another course, and is imprudent enough to place a weak, 
foolish, or timid witness in the box first, the witness may do incalculable harm 
to the cause of the party who introduced him. It becomes necessary some¬ 
times for the plaintiff only to put in enough of his evidence to make out a 
prima facie case, and it is occasionally best to keep back the strongest testi¬ 
mony till the testimony of his opponent has been heard, and then offer it by 
way of rebuttal to the case which has been made against him. 

After the jurors have heard the testimony for the defence they arc 
better prepared than they were before to appreciate the remaining testimony 
of the plaintiff, It is highly important for the advocate to call, in immediate 
connection with each other, all the witnesses to the same subject-matter so 
as to prevent the attention of the jury from being distracted by the intro¬ 
duction of different portions of the case which consitute new subjects, between 
the parts of what are properly related to each other- 

The same may be said as to the introduction of the testimony for the 
defence. It should be introduced in the most orderly and regular manner: 
each portion of the case should be proved separately. See Wrotteslly, pp. 
12-13. 

CHAPTER 101 

Ordering a Witness Out of Court 

When a witness is being examined, the other witnesses should not be 
allowed to remain in the Court-room, otherwise the effect of cross-examination 
will be nullified- In some caies it inadvisable to examine witnesses separately 
and the out of hearing of the other. The purpose of this separate examination 
of witnesses is to prevent, if possible, the danger of a concurted story among 
them and to prevent the influence which the account given by one may 
have upon another- On the application of the counsel for a party, the judge 
will order the witnesses for both sides to withdraw at any stage of the pro¬ 
ceedings. (M. C. & P. 632)- In the Exchequer Division it was said to be an 
inflexible rule that any witness who remained in Court after an order to 
withdraw, could not on any account be examined. But the better opinion 
would now seem to be that the Judge may not refuse to admit the evidence 
of a witness under these ciicumstances- He may fine or commit the witness 
for contempt and the disobedience of the witness may well become the 
subject of comment and remark. Cobbett v. Hudson 1 £. and B. 11 (14). 

Certain safeguards observed in conducting Cross-Examinations 

*' If the Judge deems it essential to the discovery of truth that the 
witnesses should be examined out of the hearing of each other, he will 
order them all on both sides to withdraw expecting the one under examina¬ 
tion ; and this order, upon the motion of either party, at any stage of the 
trial, is rarely withheld, though it cannot be demanded of strict right. The 
parties themselves will sometimes be included in the order tb withdraw, 
^8 will also bg the case with the prosecutot in a ciiminal proceeding if if be 
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propossd to examine him as a witness. Where, however, an attorney in the 
cause is about to ^i-ve testimony,^ an exceptJon > usually a]low;d in his 
favour upon a statement bmn£ roao^ty counsel, that his ptisonal attendance 
in Court is necessary* (4 C, & P, 91)- So medical cr other professional 
witnesses, who are summoned to give scientific opimcrs upm the circumstances 
of the case, as established by other testimony, will be peiniitted to remain 
in Court until this particular class of evidence commences; but then, like 
ordinary witnesses, »hey will have to withdraw and to come in one by one 
so as to undergo a separate eximination. See Alison, Ptac, Cr. L. J 489- 
542-545 

“ If a witness remains in Court in contravention of an order to with¬ 
draw, he renders himself liable to find and imprisonment for the contempt; 
and, until lately, it was considered that the judge, in the exercise of his 
discretion, might even exclude his testimony. But it seems to be now 
settled that the judge has no right to reiect the " itness on this ground, 
however much his wilful disobedience of the rrder may lessen the value of 
his evidence. (2 M & Rob. 423). 


The practice of ordering witnesses out of Court may be traced to a 
remote antiquity, it being noticed with apprcbaiion by Fortesnue m his worK 
De Laudibus Legum Angliae ; and no man who has reflected upon the nature 
of evidence, or even read the quaint story ot Susannah narrated in the 
Apocrypha, but must acknowledge the utility cf such a course cs an 
admirable means of detecting conspiiacy ard falsehood in order, howevei, 
to lender the practice duly efficient, it is not enough to order the witiiesics 
simply to withdriw out of hearing, but means should be aftorded for keeping 
them in separate rooms until they are called for ; so that they might lose 
the opportunity, not only of listening to the examination of those who 
preceded them, but, what is of equal importance, of conversing with them 
afterwards. In Scotland, all the witnesses cii either side are usually shut 
up in an apartment by themselves, whence they are successively and 
separately called into (.'ourt to be examined ; and the system of separate 
examination also prevails theoretically: if not practically- in both Houses of 
Parliament.” Vide Taylor Lawson 3 C & P 5l3, Taylor on .evidence 5th 
Ed.VoLII,Pp. 1211-12 4. 

S. 352, Cr. P. Code, prevides that a Juc'ee can order a Wiiueis out of 
Court or can direct that a Court-room shouM be cleared nf all persons 
present there except the parties or their counsels. The universal practice in 
India is that w'hen witness is being examined, other witnesses at ould not be 
present. See 1934 A. 840 :152 1 C 30. b. 3r2, Ci. R C, makes no exception 
even in the case of Police Officer- 1925 N* 29b : 26 Cr. L- J. lifU. The rule 
contained m S. 352 does noi extend to patties tr their counsel, unless the 
couiisel is cited as a witness* 44 M* 916, 621* C. 828,1934 A. 54J. 


When a witness is present during the examination of another witness, 
the Court has inherent power under S* 151, C- P, C*, not to hear him. 1934 
A. 840. 

CHAPTER'102 

Right to Cross-examine Co-Accusecd’s and Co-Defendant’s 

Witnesses 


When two’or more persons are tried together on the same indictment 
and are separately defended, any witness called by one of t^m may be cross- 
examined on behalf of others, if he gives any testimony to incriminate them, 
(1855, Dears C* C. 431) and where two prisoners are tiied together, and one 
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gives evidence aflFecting the other, the other prisoner has a right nf 
examining him* (1902) 1 K* B. 882. 

No special provision is made in the Evidence Act for the cross- 
examination of the co-accused’s or co-defendant’s witnesses* 

There might be many cases of failute of justice if a co-accused were 
not allowed to cross-examine witnesses called by a person whose case was 
adverse to hisj for the effect'might be, practically that a Court might act 
upon evidence, which was not subject lo cross-examination. The Evidence 
Act gives a right to cross-examine witnesses called by the adverse nartv 
21 C. 4C1. 

Where several persons are jointly inteiested in the subject-matter of 
the suit, an admission of any one of them is receivable against tnc others, 
provided the idmission relates to the subject-matter in dispute, and be 
made by him in his character of a person jointly interested with the party 
against whom it is sought to be used. The requirement of the identity of 
legal interest is of fundamental imoortance {See 45 C, 150). If the interest 
of one defendant is quite adverse to that of the other, and is separately 
represented, there is no reason why cross-examination should not be allowed. 
So, it has been held that one defendant whose interests are separately 
represented may cross-examine another with a view to discrediting evidence 
which he has given in favour of the plaintiff. (I M* H* C. 456)- Where some 
of the defendants support the plaintiff’s case and others oppose it, those 
who support the plaintiff’s case should be ordered to cross-examine plamt'ff’s 
witness first, if they desire, and to call their evidence and address the Court 
before the defendants who oppose the plaintiff’s case do so. £81* C* 288. 
See Sarkar’s Modern Advocacy, pp* 396-397. 

CHAPTER 103 
Right of Cross-Examinatioii 

In criminal cases, although the prosecution is not in strictness bound 
to call every witness named on the back of the indictment, it is usual to do 
so in order to afford the prisoner’s counsel on opportunity to cross-examine 
them ; and if the prosecution will net call them, the Judge in his discretion 
may. R* v* Simmonds 1 C* & P. 84* See Phipson, p. 473* The right of cross- 
examination belongs to an adverse party and parties who do not hold that 
position should not be allowed to take part ^ in cross-examination* 24 C* L J. 
149 A party cannot ordinarily cross-examine his own witness, nor can he 
impeach the credit of the witness called by him, except with the consent of 
the Court. See Ss* 154,155, Ev. Act* A person summoned to produce a 
document does not become a witness by the mere fact that he produces it 
and cannot be cross-examined unless and until be is called as a witness 
(S. 139, I* Ev* A.: 0.16, rr. 6,15 and S* 94, Cr. P. Code)- A witness whose 
examination has been stopped by the Judge before any material queition 
has been put, is not liable to cross-examination* Creevy v Carr, 7 C* & 
P.64. 

Witnesses to character may be cross-examined- S- 140, Ev* Act* 

“ Witnesses to the character of parties are in general treated with great 
indulgence,—perhaps too much. Thus, it is not the practice of the bar to 
cross-examine such witnesses, unless there is some specific charge on which 
to found a cross-examination, or at least without giving notice of an intention 
to cross-examine them if they are put in the box.” Best, S* 262. Consider¬ 
able latitude is allowed in aoss-examination, and questions are not confined 
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to facts elicited in examination-in-chief or’ to strictly relevant facts. The 
accused are entitled in cross-examination to elicit facts in support of their 
defence frota the prosecution witnesses, wholly unconnected with the 
cxamination-in-rhief (4iC‘ 957). Questions irrelevant in examination-in- 
chief, may be relevant in cross-e.ramination, The cross-examiner may under¬ 
take to show at some subsequent stage that questions apparently irrelevant 
are really relevant (S-136). S-138 says that both examination-in-chief and 
cross-examination must relate to relevant facts- ' Relevant facts ’’ in cross- 
examination must necessarily have a wider meaning than the term when 
applied to examination-in-chief- For instance, facts though otherwise 
irrelevant may involve questions affecting the credit of a witness and such 
questions are permissible in cross-examination. See Ss. 146—153, 
Ev- Act- 

By accused 

S-138, Evidence Act, .says “ Witnesses shall be first examined-in-chief, 
then (if the adverse party so desires) cross-examined, then (if the party 
calling him so desires) re-examined. “ The examination and cross-examina¬ 
tion must relate to relevant facts but the cross-examination 
need not be confined to the facts to which the witness testified on his 
examination-in-chief. 


" The re-examination shall be directed to the explanation of matters 
referred to in cross-examination ,• and if new matter is, by permission of the 
Court, introduced in re-examination, the adverse party may further cross- 
examine upon that matter-’’ 

Cross-examination, if properly conducted is one of the most useful and 
efficacious means of discovering truth- 19 B- 759. Where a witness called 
by one of the parties is a competent witness, the opposite party has a right 
to cross-examine him, though the party calling him has declined to ask a 
single question. 15 W. R. 134 Cr., 6 Bom- L- R. 88 (App). Where at a 
Sessions trial defence counsel applied for postponement of cross-examination 
on the ground that he bad been unprepared for the evidence given and this 
was refused and the result was that the witnesses were : ot cross-examined. 
Held, that the accused was prejudiced by ihe refusal and trial was ordered. 
41 C. 299. As a rule the proper time for the cross-examination oi prosecu¬ 
tion witnesses is at the commencement of accused’s deience, but the Court 
may allow it at a later stage- 4 M. 130, 2 A- 253,7 C. 28,8 C. L. R- 325,22 
W. R. 44 Cr- If the accus>;d did not cioss-examine the prosecution witnesses 
immediately but applied Irr leave to examine them after the close of the case 
for the prosecution, the Magistrate can refuse the application if the 
Magistrate has decided to commit the case to the hesrions. 36 C- 48,20 A. 
264 : 26 A. 177 and 21 C. 643, Dissented. Although new matter may be 
introduced m the re-examination, the prosecution is not entitled to examine- 
m-chief on the substantive case after the cross-examination- 1923 P. 116; 60 
I. C. 662. It IS not in the province of Courts to examine witnesses. The 
Court should leave witnesses to Pleaders to be dealt with as provided for 
under S- i38. Where the complainant or his Pleader was not permitted to 
examine the witnesses, held, it was a good ground for transfer. 1924 O- 371 ; 
25 Cr- L. J. 1226. S. 138 deals not with the right of the party but the order 
in which proceedings are to be conducted 1929 C. 8^: 1251. C. 281:31 
Cr- L- J. 809. Where a witness dies after examination-in-chief and before 
cross-examination, the evidence is admissible but its probative value will be 
very small. 1925 M. 497; 48 M- 1 :93 I. C. 705,1929 C* 8^: 125 1- C- ^i : 
;933 L 561: 34 Cr. L- J. 735. See 50 A. 113 : 1928 A. 140, 5 C. W. N. 230 (n.). 
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If opportunity is not offered for cioss-examination even before charge tb 
evidence is inadmissible- 1923 P. 53 ; 24 Cr L. J- 595,1924 M. 735 : 811. C I 
44,1929 A. 236 ; 117 I. C- 824,11 Cr. L. J-124 : 3 I- C. 374- Oral evidence is 
of little value without cross-examination- 5 P, R. 1903 Cr., 26 Cr- L. J 
1236:1925 O. 726, 17 C-W._N- 230, 1929 A. 236. Right of Counsel to ask 

witness to repeat whole story in cro s-exammation is doubted. 89 P. L R. 
1914 : 30 P. W. R. 19!4 Cr. Statements transferred und'r S. 288 should not i 
be read before accused was given opportunity to cross-examine. 3L. 144; 
1922 L.l :23Cr-L J-513. The right of cross-examination given by S 138 
is not fetteied by the fact that there are Police papers which are referred to 
by the prosecution. It is not limited to matters rais d in evidence. 12 
Cr. L. J. 277 :10 I- C. 917- In a warrant case until the st.ig* provided for 
S. 256 is reached, the accused has no right to cross-exam ne and therefore 
the evidence of a witness given before framing of chaige is not admissible 
under S. 33. 1929 C. 822:125 I- C- 281:31 Cr- L J-809 Admission in 
cioss-examinction that the accused is bad character is inadmissible. 9 Cr L. j. 
578 : 2 I- C 349. Accused’s counsel should not fill up gaps m prosev,ution 
evidence by his cross-examination- 1929 M- W. N- 365. The nature of 
defence can be ascertained noi only from the statement of the accused but 
also from the trend of cross-examination and arguments. 1930 C. 442 :127 
I. C- 263 : 31 Cr, L- J. 1203. The evidence of a witness not recalled by 
prosecution when required by accused for cross-examination carnnt be used 
to support the chaige. 3 P W, R. 1911 Cr-: 12 Cr. L J. 35 : 91- C* 232- 
Patties cannot, without leave of Court, cross examine a witness, whom the 
parties have alicady examined or declined to examine, and the Court has 
examined him, 11 B. H. C- R. 186. Evidence in 8- 252 includes examination, 
cross-examination and re-examination of a witness- 1935 Sind 13 :154 I. C. 
562 : % Cr- L- J- 581, 8 C- W. N- 83d, l92o M- 989 ; 49 M- 978. Cross- 
examination need not be confined to matters mentioned in examinatioii-in- 
ciiief. (1871) 15 W- R. 34 Cr-, 12 Cr- L- J- 277, Judge cannot shut out 
leading questions lu cross-examination. It is illegal for a Judge to threaten 
witness with penalties of law. 14_ A. 242, 8 A. 672- For further cresa- 
examination after charge. See Prem’s Criminal Practice 1947. 

No Cross-examination by Counsel-Effect 

If the defence witnes.ses were not cross-examined by the Public 
Prosecutor and their evidence stands unrebutted, there is no reason why 
their evidence should not be believed. 1943 M, 590=44 Cr- L- j. 783- It 
must be accepted unless there are improbabilities- 1940 P. 683=19 P- 715, 
1943 M- 69=44 Cr. L. J. 299. 

Tendering Witness for Cross-examination 

The practice of tendering witness for cross-examination is inconsistent 
with 8. 138 Ev. Act Practice should be adopted in cases of witnesses cf 
secondary importance and not in the case of eye witnesses, unless there is 
examination-in-chief there can be no cross-examination. Witness may be 
asked with the consent of the def--nce Counsel, whether his statement in the 
trial Court is true. 43 Cr-L. J-328, 31 Cr-L J. 1006=53 M. 69=1929 M 
906 Prosecution is not bound to tender a witness for cross-examination. It 
should only make a witness appear in Court, so that the accused may call 
him or not as he likes. l4 Cr- L- J. 245,43 Cr, L J. 529. 

Reserving or Postponing Cross-examination 

There is no law for postponing cross-examination* If the application 
for postponement of cross-examination is leasonable one under the ciicuuj" 
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stances, the Judge should allow cToss-examination to be reserved, 41C- 299 
till the examination of all witnesses, 11 Cr* L. J. 156- 

Opportunity for Preparing Cross-examination. 

If the witness is suddenly sprung upon the accused all of a sudden, 
sufficient opportunity should be given to accused to prepaie his crcss-exami- 
nation 11 ^m. L- R. 1153, 41 C. 299,43 Cr- L, J. 761. Court should inform 
the parties of the names of Court witnesses with a vien to afford rhem 
opportunity of preparing cross-examination, 10 L- 790. 

CHAPTER 104 
Re-Examination 

The examination of a witness subsequent to the cross-erarainat’on 
hy the party who called him should be called his re-examination. See .S. 137, 
Ev, Act. The witness should be 6rst examined-in-chief, then (if the adverse 
re-examined. 5ee S. 138, Ev. Act. The re-examination should be dffected 
party so desires) cross-examined, (if the party calling him so desires) 
to the explanation of matters referred to in cross-exemination. If anew 
matter is, by permission of the Court, introduced in re-examination, the 
adverse party may, further cross-examine upon that matter. See S’ 138, 
Ev. Act. 

It is irregular to allow a Public Prosecutor to examine-in-chief a 
witness who on being tendered for cross-examination, has been cross- 
examined by the defence. 1923 P. 115: 22 Cr. L. J. 26: 60 I C- 662. 

The party calling the witness has in re-examination the right to ask 
all questions which may be proper to draw forth an explanation of the 
meaning of the expression us»d by the witness on cross-examination, if they 
be in themselves doubtful and also of the motive or provocation which in¬ 
duced the witness to use these expri>ssions, but he has no right to gp further 
and to introduce matter new in itself and not pursued to explain either the 
expression or motive of the witness See Taylor, S-1474. 

If a witness admits on cross-examination that he has formerly made 
statement incorsistent with his testimony, if that fact be proved by in¬ 
dependent evidence, the witness may be asked in re-examination to explain 
his motive for making such inconsistent statement. See Taylor, S. 1474. 

If material question has been omitted in examination-in-chief, it can¬ 
not be asked as a matter of right in re-exarainatioii but the Court has a 
discretion to allow such questions subject to the condition that the opposit 
party is then alio wed an ooportunity to cross-examine the witness on the 
new matter. See S. 138, Ev. Act. 

" The chief object of re-examination is to give the witness an oppor¬ 
tunity to expliin what he said on cross-examuiation. It is absolutely 
necessary, in many ctjcs, to give a witness an opportunity after he has been 
cross-examined, to explain any'-tatements which he may have inadvertently 
male while he was urdergoing a severe cross-examination. And an 
advocate whose duty it is to re-examine a witness must be on the alert to 
note every point which requires an explanation. 

If the advocate is sk’llful, he will not only re-instate the wffness whom 
he has called, in the confidence of the Court and jury if it has been shaken 
by the cross-examination, but he will secure a reoetition of the most im¬ 
portant portions of the testimony of witness, and thqs imprint' it more 
firmly on the mind of the jury. 
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As a rule, in re-examination counsel should only touch upon matters 
brought out on cros<?-exaraination, and he must use great discretion in 
asking for explanation of what th^ witness stated on_ cross-examination- He 
should, before doing this be satisfied that the witness can explain satis¬ 
factorily, the apparent contradictions in his testimony, for it would be more 
hurtful to call for an explanation, and obtain one that is injurious, than to 
pass over in silence the point not susceptible of explanation. After a witness 
has emerged from the fiery furnace of cross-examination, if we may use 
the expression, the probability is that he has been scorched, and that he is 
not in a very happy frame of mind, and the total or partial destruction of the 
testimony of his witness is not calculated to improve the good humour of 
counsel himself; therefore he must ffuard against showing the slightest sign 
of being disconcerted or dumbfounded at the ravages made in his case by 
that most dangerous and destructive engine, cross-examination, but he must 
proceed with the greatest coolness and patience to repair the damage which 
has been done him. Before beginning his re-examinatinn, counsel should 
determine, in his own mind, what fact brought out in cxamination-in-chief 
has been contradicted in answer to the questions of his opponent. Having in 
this manner taken a survey of the situation, he should as nearly as possible, 
begin to repair the damage in the order in which it was done. We take it 
for granted that the counsel has paid the strictest attention to the cross- 
examination, and that he is, therefore, able to proceed in the work of repair 
as the destroyer proceeded in his work of destruction.” See Wrottesley, 
Examination of Witnesses. 

Sir Frank Lockwood, regarding re-examination, says 

“Re-examination—the putting Hiimi-ty-Dumpty together—was by no 
means an unimportant portion of an advocate’s duty Once, in the Court of 
Chancerv, a witness was asked in cross-examination by an eminent Chancery 
leader, whether it was true that he had been convicted of perjury. The wit¬ 
ness owned the soft impeachment, and the cross-examining counsel very pro¬ 
perly sat down. Then it became the duty of an equally eminent Chancery 
Q.C. to re-examine. 'Yes,’said he, ‘It is true you have been convicted of 
perjury- But tell me : Have you not on manv other occasions been accused 
of perjury, and been acquitted?’ He recommended that as an example of 
the way in which it ought not to be done.” 

If the testimony of your witness has not been shaken upon cross- 
examination, and there is nothing that should be explained, or nothing 
forgotten in your examination-in-chiel. dismiss the witness. Avoid re¬ 
examining as to trifling matters; besides taking up the time of the Court 
and jury unnenessarily, the jurors mav give undue weight to things of no 
importance which you dwell upon at length. If an answer favourable to 
your side has been brought out on cross-examination, don’t pr ss the witness 
to re-state ; you can comment upon it when vou argue your case to the jury. 
If your witness has been completely broken down upon cross-exaraiiiation, and 
has involved himself in hopeless contiadictions hope nothing from him, but get 
rid of him as soon as possible. If, however, there is a chance to set him on his 
feet, do it. If he has given an account of transaction susceptible of more 
than one construction, aid him in giving the real character of the transaction, 
by asking suitable questions. If his credibility has been assailed, re-establish 
it if possible, for the whole of his testimony rests upon that foundation. The 
chances are that if questions have been asked a witness which have a ten¬ 
dency to impeach his credit he will be anxious to explain, and the ju^ will 
be apt to sympathise with him, and to feel relieved when he has given a 
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satisfactory explanation of some trarisaction involving moral turptude 
with which counsel cross-examining him sought to connect him. It is 
dangerous to cross-examine as to character unless the advocate asking the 
questions has gocd ground for making his attack upon the witness Counsel 
should be careful not to let m new mat.'er upon re-examination and thus 
afford the opposing ccunsd the opportunity to re-cross-examine, While 
upon re-examination the advocate has not the right to ask questions upon 
matters which have not been brought out in the examination-in-chief, or 
cross-examination, without the permission of the Court being Hrst asked and 
obtained, it may be that opposing counsel will not object to the introduction 
of the new matter, preferring to claim the right to re-cross-esaminc. It is 
sometimes very unwise to object to a question where the answer is not very 
damugingj for the reason that the jury will suspect that some fact has been 
withheld which the party objecting wished to keep backj anj they will always 
exaggeiate its importance. Jurois love to have all the lights turned on, and 
they are apt to suspect that a litigant vvho wishes to hide behind a technical 
objection^ especially if he does it often, is unworthy of their verdict. 
Counsel should not have such an itch to re-examine as to disturb the case he 
has already made. His preparation of the case should always be so thorough 
as to leave nothing unproved by his direct examination and, as we have said 
he should carefully abstain from asking question upon comparatively un¬ 
important matters He should let well enough alone- We have known 
many advocates get into deep water by not doing this After proving their 
case clearlyj they were not satisfied with their performance, but were deter¬ 
mined to kick their assailcnt after he had been knocked down. The foolish 
course of such advocutes reminds us of that of the Italian whose experience 
was embodied in the epitaph upon his tombstone, which read as follows ; 
“I was well, I wanted to feelbetter: I took physic, and here I am’’ The 
counsel who is to re-examine should be so entirely familiar with the testimony 
of the witness in his case that he will be in no danger of leaving anything 
unexplained. The remarks of Mr. Reed upon this point are worthy of inser¬ 
tion here. He says: ‘‘We have said that one purpose of cross-examination 
was to avoid the garbling of the testimony that could always be ingeniously 
done on the examination in-chief. And the great reason of the re-examina- 
tion is to prevent a like garbling by the cross-examining counsel. The 
cross-examination cannot only deeply probe the witness as to his feelings, bis 
bias, his means of knowledge, but it can also elicit from him independent 
facts favourable to ihe examiner And by reason of the right of the counsel 
to confine the witness to answer the questions, and to permit him to give 
nothing else, only a portion of the truth may be so presented as to impart 
falsehood. Thus a witness who has testified in examination-in-chief to an 
occurrence, may be asked in cross-examination if it were not night, and 
answering affirmatively, he may stand somewhat discredited untill the re¬ 
examination draws out that there was a good-light, by which he could see 
clearly.” The re-examination should be confined to matters arising out of 
the cross-examination, and ordinarily the counsel will not be allowed to 
question the witness on new matter which could have been asked in examina¬ 
tion-in-chief. If it is desired to introduce new matter in re-examination, the 
counsel should in every instance seek the permission of the Court- The 
Judge* however, may in his discretion allow such a question to be put. 8 
Q. B. D. 506. In 2B & B. p, 297. Lord Tenterdon said :““I think that counsel 
has a right upon re-examination to ask all questions which may be proper 
to draw forth an explanaion of the sense and meaning of the expressions used 
by the witness on cross-examination, if they be in themselves doubtful, and 
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also of the motive by which the v;itness was inJucccl to use those cxpiessions; 
but I think has no right to go further, and to ini re duce matter new in itself 

and not wanted for the purpose of explaining cither the expressions or the 

motives of the witness.” Thus, where a certain conversation had been 
admitted in cross-examination, rc-cxammition as to distinct matters occuring 
in that conversation will not be allowed : 7 A. & E. 627. 

The Court has always the power to recall a witness at any stage of 
the proceedings. (5ee 0.18, r-17, C P. Code) and to put any question it 
pleases, in any form (o. 165 . If the examination of ihe witness has been 
conducted unskilfully the Court usually examines a witness at the close ot 
the examination, i- e-, after re-exaraination. There is no right of re-exami¬ 
nation aiter the interrogation by Court* 

The proper office of re-examination (which is often inartistically used 
as a sort of summary or all the things adverse to the cross-examining 
counsel which raiiy have been said by a witness duiing cross examination) 
is by asking such questions as may be proper for that purpose so as to 
draw forth an explanation of the meaning ot the expressions used by the 
witness in cross-examination, if they be in themselves doubtful; and also 
of the motive, or provocation winch induced the witness to use those 
expressions; but a re-examination may not go further, and introduce matter 
new in itself and not suited to the purpose of explaining either the ex¬ 
pressions or the motives of the witness. Sep, i'aylor, S. 1474. Speaking of 
re-examination it n ay incidentally be remarked that if your witness's 
testimony has rot been shaken by the advoisary, leave well alone- "it is. in 
such case, a mistake to try to iinj-.iove matters in re-examination, and the 
attempt is apt to lend weakness instead of strength to the sum total. It 
your witness has really come to grict ui der cross-exannnationj it is hardly 
possible, by le-examining him, however artfully, to put him on his feet again- 
Humpty-Dumpty has fallen, and as he falls he must be left to lie. It is only, 
1 think, when, your witness has givtn answer in cross-examination, through 
flurry or inadvertence or misapprehension, which would damage your case 
if left unexplained or not nmdincd, that tactful re-examiriation may be really 
helpful and cflective. Never unnecessarily introduce new matters in re¬ 
examining witness. To do so, opens the door to re-examination and you 
cannot tell where or how things may end 1 Cr. L. J. 208. The above rules 
can be illustrated thus:— 


Illustrations. 

(t) The object of the cross-examiner in this case was to show that the 
petitioner who was a solicitor, was as unfaithful to his wife as he alleged his 
wife had been to him. 

“Ask him,” whispered the wife’s solicitor to his counsel in the course 
of the cross-examination of the petitioner, "w'hether he is not a frequenter 
of Corporation Street.” 

Counsel asked, “Now, Sir, attend to me if you please. Are you not a 
frequenter of Corporation Street ? ’ The witness smiled. 

“ It is no laughing matter, Sir,” said the counsel. ” Do not lounge in 
the witness-box like that; it is not respectable to the Court- I ask you again, 
ate you not in the habit of frequenting Corporation Street ? You know 
what I mean, Sir juot answer the question.” 

,1 y petitioner, with the blandest smile of innocenqe, answered# 
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The petitioner who was merely represented by a junior, re-exa¬ 
mined. This was his re-examination: Q. “ You say you are a frequenter 
of Corporation Street ? ’ 

" Yes, Sir." 

Q. “ Can you say whether Her Majesty’s Judges are also in the 
habit of frequenting that neighbourhood ? (Here, of course, was much laugh¬ 
ter, in which the judge indulged as freely as any). Have you seen them there 
yourself ? ’’ 

A. *' Many a time, Sir.” 

Q. " Is it not the finest street in Birmingham ? ” A. “ It is, Sir.” 

Q. " And is it not there that the Royal Victoria Courts of Justice are 
situated ? ’’ A. " Yes, Sir." 

Q, " And where the Assizes are held,” 

A. " It is.” The effect of the question and answer was completely 
nullified by this le-examination. 

(«) A witness was questioned by an inexperienced counsel thus 

Q. " Have you not been convicted of felony ? ” 

A. “ Must I answer, my Lord ? ” 

" I am afraid you must" answered his Lordship. " There is no help.” 

A. "I have.” 

In re-examination the witness was asked When was it.” 

A. " Twenty-nine years ago.” 

The Judge—" You were only a boy—” 

Witness—" Yes, my Lord*" Cox’s Advocate. 

Don’t cross-examine in such a manner as to give room to effectual 
re-examination- 

Sometimes through small opening in cross-examination^ a large and 
effective re-examination may gain admittance* Sec Harris’ Illustrations 
in Advocacy, p. 107. 

For illustrations see separate chapter on " Do not Cross-examine as 
to Give Room ty Effectual Re-examination.” 

Cross-examination in Re-examination 

!• Where a witness unexpectedly turns hostile on cross-examina¬ 
tion, the Court can permit the party producing the witness to challenge 
by way of cross-examination the veracity of the witness. 42 C. 967,6 
C. W. N. 513. 

2. Where prosecution tenders a witness as being won over ’ 
without examining him, the prosecution is not entitled to cross-eM^ne 
the witness after he has been cross-examined by the defence* 1928 P.203: 
7 P. 55, 

A cross-examination of witness often gives rise to a re-exammation 
of him by the side which examined him in chief. One object and effect ot 
the re-examination may be to repair the damage, which the cross-exammation 
has done to the evidence given in chief. 

When a cross-examination has brought out some fact, not contained 
jll the evidence in chief? e re-examination on that fact is, in reality, a 
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cross-examination, and a further examination following this cross-examinj -1 
tion will be a re-examination, and this may confirm the original or fct 
cross-examination* | 

Illustration | 

The trial in 1794 of Hardy for high treason contains an instance 
of this, in the following cross and further examination of the witness, 
Green- Cross-examined by Mr. Erskine- 

Q- ' Did you tell Groves that you had sold two or three hundred 
knives, but desired him to speak low, because the parlour-door was open, 
and your wife was a damn’d aristocrat—did you say so ? ” 

_ A. ‘I will make oath that I did not make use of such an ex¬ 
pression as that- 

Q- “ Did you say anything to him, as if there was anything improper 
in selling the knives ? ’’ 

A. “No.” 

Q- ‘‘I think it right to inform you, that Groves has thought fit to 
swear that you told him to speak very low, lor that your parlour-door was 
open, and your wife was a damn’d aristocrat, and that you did not want her 
to know, that you were selling the knives-” 

A. “ I swear I said no such thing; these knives all lay in my shop; 
so far from hiding them from my wife, they lay openly in the show-glass 
and in the windows for sale.” 

Re-examined by Mr, Attorney-General (Sir John Scott). 

Q. “To be sure, it is not a polite thing to call one’s wife a damn’d 
aristocrat; what did you say about her ? ’’ 

A. " I do not recollect that I said a word of the kind or threw out 
any such hint." 

Q. “ Did you say anything about your wife ? ” 

A, I do not recollect, to the best of my knowledge, that I mentioned 
anything about my wife-” 

Q- “ Did you mention anything about aristocrats 7 ” 

-A',, ^ know that I said anything about aristocrat or 

my wife- 

Rskine. ‘ Did you wish to conceal these knives from your 

wife ? 

A. No." See Hardy’s Trial. Vol. Ill, pp. 118-120- 

Re-examination without Cross-examination 

It is Well settled that there can be no re-examination when there is 
no question put by the opposite party in cross-examination. The party 
calling the witness cannot contend that he expected certain questions to be 
asked hs^he c^posite counsel and therefore he omitted to ask these ques- 

ttons. This happened in an important case, the facts of which were as 
follows 

In this case the question was whether the accused was sane or insane 
atthetimeof thecommissirnoftheoflfence. One Dr. Hamilton had been 
retailed, by tlw defence and had made a special study of the accused's 
case, had visited him for weeks at the prison, and had prepared himself foi 
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«/■ (.xhausitive exposition of his mental condition. Upon wiling him to 
^®° iSShait however, counsel for the accused (Mr-Howe) did not 
Jon Ss Sss so as to lay before the jury the extent ot his experience 
nTaUisorders and his familiirity with all forms of insanity, nor develop 
in mental disoruers a opportunities for judging correctly of the 

l*fore '!>“ d£ Tte advocate evidently, loohd upon the 

pnsoner 5 .present CO as a lot of inexperienced yonngstets, 

advocates in charge rt P witness to make 

who double effect when elicited in cross-examination by 

every answer^teU^^^^^^ Counsel for the accused contented himself with 

Stwo questions and answers:- , n ^ 

* O “ Dr. Hamilton, you have examined the pnsoner at the Bar have 

you not/ „ 

A “I have. Sir. _ . . 

n. “ Is he, in your opinion, sane or insane . 

h! *' Insane,” said Dr. Hamilton- 

“'“‘"We'harno ,na.tiona" reararfed ^«ly.^ ^ 

•'T'w”ll1'S’ and ^ntag »the witness began to ask him how 

quescion ? \ prisoners symptoms, etc., when upon objec 

close a study he had made he directed the witness to 

b?a^aK-rn- n^P^a to Mt. Howe but to call b. next 

witness. Re-establishing Credit 

(i) Following is “"'“^‘."JiSS'SdWbSly damaged 
establish the testimony of a chatactei wim 

by cross-examination. veracity ? A- Yes- 

g: ^irwtrdfdror^mybewasunttutbfull A. 1 heardBlaselt 

say it and Jost- 

Q. Who else ? 

A. I cant think of any more just now For a long time, 

Q. How long have you known the defendant? A- 

ten years I would say- country ? A, Oh. about 200,000 

Q. What is the population of this CO ry 

people* * 1 ,:-. Out of the 200,000 people 

Q Then your testimony ten years, you can recall only two 

living in tbLounV"^A ' That’, right- 
persons who had spoken ill of -n.^inn asked the following questions; 

The opposing counsel at any time making 

Q. How many people in all h^e v ^ Two. 

remarks or speaking about the defenda bad? A- Very bad 

. Q. And both of those thought his reputati 

indeed. 
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(«) Re-examination was used to offset the cross-examination in the 
Hauptmann trail. By means of inferential questions. The jury was led to 
believe that Dr. John (Jafsie) Condon had been examined on various times by 
alienists and was mentally unsound. In order to repeat this inference the 
Crown Counsel asked the following questions in re-examination: 

Q. So far as you know, Dr- Condon was never examined by men of 
your department? A* No. 

Q. Did your investigation show he was considered eccentric in the 
Bronx ? A- No- 

Q. Did your invtstigation show he sometimes dressed as a woman and 
masqueraded in the neighbourhood ? A- No, it did not- 

Q- Did your investigation show that parents of Girl Scouts and Boy 
Scouts objected to Dr- Condon’s presence at meetings ? A. No- 

Q. Did your investigation reveal why Dr- Condon was transferred 
from a New York School ? A- No, it did not. 

Q. Then your investigation was not very complete, was it ? A. I 
think it was- 

Q. You found that Dr- Condon had spent has entire life in the Bronx? 
A. Yes, 

Q. Your investigation revealed he was well known in the Bronx? 
A- Yes. 

Q< Is it not known that Dr. Condon was known through the Bronx as 
a partriotic citiren interested in civic affairs ? A- Yes. 

CHAPTER 105 
Some Rules of Evidence 

For full commentry and case law, See Prem’s Criminal Practice 1947, 

Relevancy of Facts 

S. 5) Ev. Act.|—Evidence may be given in any suit or proceeding of the 
existence or nojj-existence of every fact in issue and of such other fads as are 
hereinafter declared to be relevant, and of no others. 

Explanation.—This section shall not enable any person to give evidence 
of a fact which he is disentitled to prove by any provision of the law for the 
time being in force relating to Civil Procedure, 

S. 6) Ev- Act. Facts whichi though not in issue, are so connected with 
a fact in issue as to form part of the same transaction, are relevant, whether 
they occurred at the same time and place or at different times and places. 

S- 7, Ev. Act. Facts which are the occasions, cause or effect, imme¬ 
diate or otherwise, of relevant facts or facts m issue, or which constitute the 
state of things under which they happened, or which afforded an opportunity 
for their occurrence or transaction, are relevant. 

^ S. 8, Ev, Act. Any fact is relevant which shows or constitutes a 
motive or preparation for any fact in issue or relevant tact. 

The conduct of any party, or of any agent to any party, to any suit 
or proceeedmg, in reference to such suit or proceeding, or in reference to 
any tact in issue therein or relevant thereto, and the conduct of any 
person an offence agaii^t whom is the subject of any proceeding, is rele¬ 
vant; if such conduct influences or is influenced by any fact in issue or 



SOME RULES OF EVIDENCE m 

relevant fact, an d whether it was previous or subsequent thereto. 

Explanation 2.—The word "conduct" in this section does not include 
statements, unless those statements accomoany and explain acts ether than 
statements: but this explanation is not to affect the relevancy of state¬ 
ments under any other section of this Act. 

Explanation 2* When the conduct of anv person is relevant, any 
statement made to him or in his presence and hearing, which affects such 
conduct, is relevant. 

S. 9, Ev« Act* Facts necessary to explain or introduce a fact in issue 
or relevant fact, or which support or rebut an inference suggested by a fact in 
issue or relevant fact, or which establish the identify of any thing or person 
whose identity is relevant, or fix the time or place at which any fact in 
issue or relevant fact happened, or which show the relation of parties by 
whom any such fact was transacted, or relevant in so far as they are neces¬ 
sary for that purpose. 

S. 11, Ev. Act.—Facts not otherwise relevant are relevant— 

(1) if they are inconsistent with any fact in issue or relevant fact, 

(2) if by themselves or in connection with other facts thev make the 
existence^ or non-existence of any fact in issue or relevant fact highly pro¬ 
bable or improbable. 

S 12, Ev. Act- In suits in which damages are claimed, any fact which 
will enable the Court to determine the amount of damages which ought to 
be awarded, is relevant. 

IL Hearsay Evidence (See Chapter 43) 

S- 60, Ev. Act*—Oral evidence must, in all cases whatever, be direct; 
that is to say— 

if it refers to a fact which could be seen, it must be the evidence of a 
witness who says he saw it; 

if it refers to a fact which could be heard, it must be the evidence of 
a witness who says he heard it; 

if it refers to a fact which could be perceived by any other sense or 
in any other manner, it must be the evidence of a witness who says he per¬ 
ceived it by that sense or in that manner: ^ 

H it refers to an opinion or to the grounds on which that opinion is 
held, it must be the evidence ot.the person who holds that opinion on those 
grounds: 

Provided that the opinions of experts expressed in any treatise com¬ 
monly offered for sale, and the grounds on which such opinions are held 
may be proved by the production of such treatises if the author is dead or 
cannot be found, or ha-! become incapable of giving evidence, or cannot be 
called as a witness wi^'hout an amount of delay or expense which the Court 
regards as unreasonable ; 

Provided also that, if oral evidence refers to the existence or condi¬ 
tion of any material thing other than a document, the Court may, if it 
thinks fit, require the production of such material thing for its inspec¬ 
tion. 

111. Secondary Evidence^ 

_ S. 65, Ev. Act.—Secondary evidence may be given of the existence, 
COhdition pr contents of a 4ocuments in the following cases 
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(a) when the original is shown or appears to be in the possession or 
power— 

of the person against whom the document is sought to be proved or 
of any person out of reach of, or not subject to, the process of the 
Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in S. 66, such person does not 
produce it ,• 

(h) when the existence, condition or contents of the original have 
been proved to be admitted in writing by the person against whom it is 
proved or by his representative in interest; 

(c) when the original has been destroyed or lost, or when the party 
offering evidence of its contents, for any other reason not arising from his 
own default or neglect, produce it in reasonable time ; 

(d) when the original is of such a nature as not to be easily 
movable ; 

(e) when the original is a public document within the meaning of 

S. 74; 

(/) when the original is a document of which a certified copy is 
permitted by this Act, or by any other law in force in British India, to be 
given in evidence ; 

(g) when the originals consist of numerous accounts or other docu¬ 
ments which cannot conveniently be examined in Court, and the fact to be 
proved is the general result of the whole collection. 

In cases (a\ (c) and (d), any secondary evidence of the contents of 
the document is admissible. 

In case (b) , the written admission is admissible. 

In case (e) or if), a certified copy of the document, but no other kind 
of secondary evidence, is admissible. 

In Case (g\ evidence may be given as to the general result of the 
documents by any person who has examined them, and who is skilled in the 
examination of such documents* 

S. Ev. Act*—Secondary evidence of the contents of the documents 
referred in S. 65, clause (a), shall not be given unless the party proposing 
to give such secondary evidence has previously given to the party in whose 
possession or power the document is, [or to his attorney or pleader], such 
notice to produce it as is prescribed by law : and if no notice is prescribed 
by law, then such notice as the Court considers reasonable under the cir¬ 
cumstances of the case : 

Provided that such notice shall not be required in order to render 
secondary evidence admissible in any of the following cases, or in any other 
case in which the Court thinks fit to dispense with it:— 

(1) when the document to be proved is itself a notice ; 

(2) when, from the nature of the case, the adverse party must know 

that he will be required to produce it; , 

(3) when it appears or is proved that the adverse party has obtained 
possession of the original bv fraud or force ; 

(4) when the adverse party or his agent has the original in Court ; 

(5) when the adverse party or his agent has admitted the loss of the 

document; 



SOME RULES OF EVIDENCE 671 

(6) when the person in p;3^ession of the docament is of reach 
of, or not subject to, the process of the Court. 

For the case law and commentary see Prem’s Laws of India pp. 3371 
■—3879. 

IV. Character Evidence (See Chapter 92). 

S. 52, Ev. Act.—In civil cases the fact that the character or any per¬ 
son concerned is such as to render probable or improbable any conduct ^im 
puted to hirn is irrelevant, except in so far as such character appears f * m 
facts otherwise relevant. 

S. 53, Ev. Act.—In criminal proceedings the fact that the person 
accused is of a good character is relevant- 

S* 54, Ev" Act. In criminal proceedings the fact that the accused 
person has a bad character is irrelevant, unless evidence has been given that 
he has a good character in wh’ch case it becomes relevant. 

Ewiflnation 2-—This section does not apply to cases in whi:h the bad 

character of any person is itself a fact in issue. 

Explanation 2—A previous conviction is relevant as evidence of bad 
character. 

S 55, Ev. Act. In civil cases the fact that the character of any person 
is such as to afifect‘the amount of damages which he ought to receive, is 
I relevant. 

Explanation.—In Ss. 52, 53, 51 and 55, the word ‘'character" 
includes both reputation and disposition; but, except as provided in 
S. 54, evidence may be given only of general reputation and general dis¬ 
position, and not of particular acts by which reputation or disposition were 
shown. 

For the case law, see Prem’s Laws of India, p. 800, and Prem's Criminal 
Practice. 

V» Exclusion of Oral by Documentary Evidence 

S. 91, Ev. Act.—When the terms of a contract, or of a Igrant, or of any 
other dispositioii of property, have been reduced to the form of a document, 
and in all cases in which any matter is required by law to be reduced to the' 
form of a document no evidence shall be given in proof of the terms of such 
contract, grant or other disposition of property or of such matter, except the 
document itself, or secondary evidence of its contents in cases in which 
secondary evidence is admissible under the provisions .hereinbefore 
contained. 

Exception L—VJhtn a public officer is required by law to be 
appointed in writing, and when it is shown that any particular person has 
acted as such officer, the writing by which he is appointed need not be 
proved. 

Exception 2.—Wills admitted to probate in British India may be proved 
by the probate. 

EitplflnflrioM 2.—This section applies equally to cases in which the 
Contracts, grants or disposition of property referred to are contained in one 
document and to cases in which they are contained in more documents than 
one. 

Explanation 2.—Where there are more originals than one» one origini.) 
only need be proved. 
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EjvpZanation 3—The statement, in any document whatever, of a fact 
other than the facts referred to in this section, shall not preclude the 
admission of oral evidence as to the same fact. 

S. 92, Ev. Act.—When the terms of any such contract, grant or other 
disposition of property, or any matter required by law to be reduced to the 
form of a document, have been proved according to the last section, no 
evidence of any oral agreement shall be admitted, as between the parties to 
any such instrument or their representative in interest, for the purpose of 
contradicting, varying, adding to or subtracting from its terms: 

Proviso il )—Any fact may be proved which would invalidate any 
document, or which would entitle any person to any decree or order relating 
thereto : such as fraud, intimidation, illegality, want of due execution, want 
of capacity in any contracting party, want or failure of consideration, or 
mistake in fact or law. 

Proviso (2)—The existence of anv separate oral agreement as to any 
matter on which a document is silent, and which is not inconsistent with 
its terms, may be proved. In considering whether or not this proviso 
applies, the Court shall have regard tJ the degree of formality of the 
document. 

Proviso (3)—The existence of any separate oral agreement, constituting 
a condition precedent to the attaching of any obligation under any such 
contract, grant or disposition of property, may be proved. 

Pioviso (4)—The existence of any distinct subsequent oral agreement 
to rescind or modify any such contract, grant or disposition of property, may 
be proved, except in cases in which such contract grant on disposition 
of property is by law required to be in writing, or has been registered 
according to the law in force for the time being as to the registration of 
documents. 

Proviso (5)—Any usage or custom by which incidents not expressly 
mentioned in any contract are usually annexed to contracts of that descrip¬ 
tion may be proved : 

Provided that the annexing of such incidents would not be repugnant 
to, or inconsistent with, the express terms of the contract- 

Proviso (6)—Any face may be proved which shows in what manner the 
language of a document is related to existing facts. 

S. 144, Ev. Act-—Any witness may be asked, whilst under exaromation, 
whether any contract, grant or other disposition of property, as to which he 
is giving evidence, was not contained in a document, and if he says that it 
was, or if he ia about to make any statement as to contents of any document, 
which, in the opinion of the Court, ought to be produced, the adverse party 
may object to such evidence being given until such document is produced, 
or until facts have been proved which entitle the party who called the 
witness to give secondary evidence of it. 

Explanation.—A witness may give oral evidence of statements made by 
other persons about the contents of documents if such statements ate m 
themselves relevant facts, 

VI, Privileged Communication* [See Chapter 52) 

VII. Leading Questions* (See Chapter 25). 

S, 141, Ev. Act.— ilny question suggesting the answer which the 
putting it wishes qc expects to teceivt is called a leading questiotii 
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S. 142, Ev Act Leading questions must not, if objected to by the 
adverse party, be asked in an examination*in*chief, or in a re-examination 
except with the permission of the Court. ’ 

The Court shall permit leading questions as to matters which are 
introductory or undisputed, or which have, in its opinion, beer already 
sufficiently proved. 

S‘ 143, Ev. Act. Leading questions may be asked in cross-examina* 

tion. 


VIII. Impeac/iing Credit of Witness (See Chapter 92). 

b. 155j Ev. Act, The credit of witness may be impeached in the 

following ways by the adverse party, or, with the consent of the Court, by 
the party who calls turn :— 

li; by the evidence of persons who testify that they, from their 
knowledge ot the witness, believe him to be unworthy of credit; 

(2) by proof that the witness has been bribed, or has accepted the 
offer of a bribe, or has received any other corrupt inducement to give his 
evidence: 

13) by proof of former statements inconsistent with any part of his 
evidence whicu is liable to be contradicted; 

(4) when a man is prosecuted tor rape or an attempt to ravish, it 
may oe shown that the prosecutrix was of generally immoral 
character. 

Explanation — A witness declaring another witness to be unworthy 
of credit may not, upon his examindtion-m-chief, give raasons for his 
beliet, but he may be asked his reasons in cross-examination, and the 
answers whicn he gives cannot be contradicted, though, if they are false, 
ne may alterwards be charged with giving false evidence¬ 
s'153, Ev. Act-—When a witness has been asked and has answered 
any question which is relevant to the inquiry only in so far as it 
lends to shake his credit by injuring his character, no evidence shall be 
given to contradict him ; bur, ii he answers lalsely, he may afterwards 
oe charged wuh giving raise evidence. 

Exception 1 .—It a witness is asked whether he has been previously 
convicted ot any crime and denies, evidence may be given ot his pre¬ 
vious conviction. 

Exception 2-—If a witness is asked any question tending to im¬ 
peach his imparcialitv and answers it by denying the tacts suggested, 
lie may be cunciadicted. 


IX. Refreshing Memory 

S-159 Ev, Act-— A witness may, while under examination, refresh 
his memory by referring to any writing made by himself at the time of 
the transaction concerning which he is questioned, or so soon afterwards 
that the Court considers it likely that the transaction was at that time fresh 
in his memory- Ihe witness may ako refer to any such writing made 
by any other person, and read by the witness within the time atorsaid, 
if when he read it he knew it to be correct. Whenever a witness 
may refresh his memory by reference to any document, Im may, with 
the permission of the Court, refer to a copy of such document; 
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provided the Court be satisfied that there is sufficient reason for the 
production of the original. ® 

An expert may refresh his memory by reference to professional 
treatises. 

S. 160,Ev. Act—A witness may also testify to facts mentioned 
in any such document as is mentioned in S. 159, although he has no sneci 
fic recollection of the facts themselves, if he sure that the facts wer 
correctly recorded in the document. ™ 

S. 161. Ev. Act.—Any writing referred to under the provisions 
of the two last preceding sections must be produced and shown to the 
adverse party if he requires it; such party may, if he pleases, cross-examin. 
the witness thereupon. 

X. As to Production of Documents- See O. 13, R. 1, C P r 
0.13, r. 2, C. P. C, 0. 7, r. 14. C. P. C. 

S. 162, Ev. Act.—A witness summoned to produce a document shall 
if it is in his possession or power, bring it to Court, notwithstanding anv 
objection which there may be to its production or to its admissibility 
The validity of any such objection shall be decided on by the Court 
The Court, if it sees fit, may inspect the document, unless it refers 
to mattters of State, or take other evidence to enable it to deter¬ 
mine'on its admissibility. If for such a purpose it is necessary to cause 
any document to be translated, the Court may, if it thinks fit, direct 
the translator to keep the contents secret, unless the document is to 
be given in evidence: and if the interpreter discobeys direction he 
shall be held to have committed an offence under S. 166 of the Indian 
» Penal Code. 

S. 163, Ev. Act.—When a party calls for a ducument which 
he has given the other party notice to produce, and such document 
is produced and inspected by the party calling for its production, 
he is bound to give it as evidence if the party producing it requires 
him to do so. 

S. 164, Ev. Act.—When a party refuses to produce a document which 
he has had notice to produce, he cannot afterwards use the document 
as evidence without the consent of the other party or the order of 
the Court. 


For further commentry on the subject See Prem’s 
pp. 1391 to 1395 and pp. 3322 to 3324. 


“ Laws of India,” 


XI. Objection to Admissibility of Evidence {See Chapter 32) • 
See Prem’s Laws of India ” pp, 1569—1572. 



Argument 

CHAPTER. 106 

General Rules Regarding Arguments 

Qualifications of a lawyer.—It is true that lawyers are born and not 
de yet there certain limitations to that rule. It has been seen that many 
lawyers of average intelligence and capabilities have risen to eminence by dint 
olf their hard labour. 

One who goes from Court to Court cannot but observe the 
,i«o finnlitv of law practice, a variation wider perhaps than in any other 
t nnses ftom the hfUcaie, m.«etl 7 .kill of the legel ettht 
Jnm to the work of the ignotant bungler who know, but Httle of the feet. 
n?Vf the law of the ca.® he trie, and even less of human natute. A law 
it to manv Court, is not the sdentrtc work of trained and duKul speoaluB 
L . Inn often is tne crude performance of the inexperienced and the unfitted, 
ii a raU the sutgical clinic shows the skilled work of trained men i but the 
r™we house often shows the bungling efforts of the unsktUed. Pot every 
lawyer now and then to tty important cases in the law ContB is as rf every 
Km atlempted on rate occasions to petfotm major opetations. The legal 
Kating room shows many mangled legal cotpKs. In the old days Amnran 

w^well known for much cheap, halt splitana. msincete oiatoty; and the 

“ J.V Monle came from fat and wide lo heat the lawyer sum up. 
country of day. The cast iron rule observed 

to tteZ” can be summed up in the foUowing word, r-“ If you have got 
a week case, abuse your opponent.” , , . j 

Advocacy -Advocacy has undergone complete change ^ modern 
. Wnrds however, still furnish the principle medium bi^ which mind 

communicates with h ^ ^ 

persuade eban to adorned his address with high soundins latin 

the old ur,e he used not to convey ideas but to impress his auditor 

phrases which ot coune n A lawver has sot a very solemn task 

Happily this practice is fas ^ ^ ^ ^ his client. There is no 

in the peifoimance of ptoteMionai ^ 

other ” ^STo/thec to ita intimacy and tapcnribillty U an example 

of the supreme trust and c for the time being we transfer 

and the occasion to be our hscomes our mind, our voice and even 

out individuality to another w ^ ^ 

in a degree our conscience. By this betrayal he 

Tthan bTany :Zla:iAZ:l:y Tl U: of Proof P 6. 
sinks lower than y V . i^hing characteristics of a good lawyer 

Prominent ‘J'f ,nd^ecotum, tireless attention to every detail 

are a uniform love of order a a committed to his 

requisite for the ® f tL legal principles involved, a clear concep- 

charge; a thorough ‘uLaf environment of the controversy, a 
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trial, a diarography of unusual beauty, a courtesy to Judge, advocate jurot 
which elevates the hearing above the common level, a calm logic which 
carries conviction and accomplished oratory which charms while it persuades 
a power of sarcasm which when provoked is exercised with withering effect 
a demeanour which dignifies the Court room and is a standing rebuke to 
everything having a tendency to belittle time and place. He should possess 
a marvellous and forceful personality and should never forget the proprieties 
even under the greatest stress of circumstances, choice in thought and 
expression, he should refrain from offending Ids mother tongue by the use of 
even questionable language—slange he must utterly repudiate He should 
carry about him at all times and places an air of refinement, of self possession 
and of reserved power which exacts the utmost respect. He should never 
permit himself to become excited and should always preserve his intellectual 
and emotional balance. In the heat of arguments his eyes and countenance 
should be rediant with an intellectual luminosity which rivets the gazes and 
electrifies the soul of the beholder. His attitude, his voice, his aciion, hi? 
eye-glasses, his pocket handerchief, bo instinct with eloquence- By false 
colouring of law he should scorn to influence the mind of the doubtful 
Judges. His conception of dignity and his calling, lus respect for truth and 
fair dealings, and his regard for his fellowmen suffer at his hands no such 
tokens of demoralization. He should he indeed a brilliant type of a thorouoh 
gentleman, an accomplished advocate, a wise counsellor and a profound 
lawyer. Fidelity to Court, fidelity to client, fidelity to the claims of truth 
and humour, fidelity in all the relations of his life, he must seldulously 
cultivate and uniformly exhibit. 26 American Law ^^’eporter 165 . 

The lawyer does not create the truth, nor, indeed, invent it, but he 
carries the torch that lights up the fad that leads to the truth. He does 
not render the final decision which brings justice to men, but he weilds the 
baton of reason that pursuades the mind thrt renders the decision. He is 
clothed with no official power, but it is his hand that presses the key that 
quickens the conscience of the tribunal which wields the power. In the 
discharge of his duties he comes into touch with all classes and all conditions. 
He is the trusted ronservator of the millionairt’s millions; he is the champion 
of the poor man’s plight the weak, oppressed, ai.d strong barrier against the 
aggressions of mighty unjust, in him is reposed the confidence of all mankind 
26 American Law Reporter 434 , 

All lawyers are men, and no man is perfectly pure and many men are 
foul, and foulest man is the foul lawyer. But it is lawyer’s opportunity, by 
conscientious devotion to the duties of his high calling, to grow up to the 
stature of the highest development aforded by our civilisation, and illustrate 
in his life the spclendid possibilities of our nature and to prove by his work 
that in the front rank of the grand palaxy ot noble souls of our race proudly 
stands the noble lawyer* 26 Amrfcan Law Reporter 434 ’ 435 > 

The first requirements of the great lawyer are a good working 
conscience and a strong personaliiy* Added to these m the grt at advocate 
is what, for a better description we call a ready, working knowledge of 
human nature. Other imporran', if not esseniial, qualities are the ability 
to understand facts, an analytical, alert mind, and a forceful command of 
language. The three qualities of personal reputation and profession'll ability 
are fused in a lawyer and naturally are the main elements that constitute his 
ability as a lawyer. The great trial lawyer, though not necessarily a great 
orator, must be able to use language to produce results as a skilled craftsman 
us 9 $ a delicate and poinplicated tool. He must have sympathy, tact and 



GENERAL RULES REGARDING ARGUMENTS 677 

courtesy and must nien and their ways. By study, experience and a 

trained intuition, he will also have acquired an instant appreciation of the 
significance and force of ev dencc and will have learned its correct order of 
presentation. He must be able to control his temper and maintain his poise 
under trying conditions and it will steady him and keep him sane if he has a 
sense of humour, which, however, he can hold in proper subjection. Finally 
he must knew the law. 

In its widest sense the art of legal advocacy is the art of so presenting a case 
to a tribunal in writing or in speech as to secure if possible a desired decision. 

I should be disposed briefly to call it " The Art of persuation,” the earliest 
classic definition of rhetoric, were it not that quintilians that great master of 
art science, protests that his definition is both foo wide and too narrov. And 
besides, there is perhaps truth in the criticism that it suggests that to persuade 
at any price is the aim of the advocate, a view certainly open to serious 
ethical objections, Subject, however, to all reservations on the score of 
morality, a topic which I am not going to discuss on this occasion, I think we 
may accept the statement of the Greek Grammarian. Apollodorus that the 
first and all important task of forensicorarory is " to persuade the Judge and 
lead his mind to the conclusions desired by the speaker.” 

If I were to select and the rule which in my estimation above all others 
should govern the presentation of an argument m Court, it i" this—always 
keep steadily in mind that what the Judge is seeking is material for the Judg¬ 
ment or opinion which although the case he knows he will inevitably have 
to frame and deliver at the end He is not really interested In the advocate’s 
pyrotechnic displays; he is searching all the time for the determining facts and 
the principles of law which he will ultimately embody in his decision. 

I remember a friend of mine on the Bench once discussing with me the 
advocacy of a certain Counsel. He came into Court briskly, spoke well and 
vigorously and at reasonable length, and indeed exhibited all the outward 
evidence of what is known as “a good appearance.” He left the Court re¬ 
ceiving the congratulations of his junior and the thanks of his client. 
All seemed well. “But”, said the Judge, “When I came to write my 
judgment in my study at home that night I found I had a blank note 
book. The speech apparently so successful had contributed just nothing 
to assist me in my task on analysis I found it to consist chiefly of 
robust common places and confident assertions,” On the other hand how 
often a halting address, delivered with every fault of manner and diction 
but m..nife3tly the result of careful thought and thorough researches will 
command the respect nf the Bench and provide the Judge with the very 
material he wants. Counsel’s task is to help the Court to reach a decision 
in his cli?nt3 favour, I used always to havs before me the vision of the 
Judge sitting down at hi^ desk to write his judgment often all the stir 
and excitement of the debate was over. 

Extreme proposi''ions confidently advanced at the Bar do not help him 
then. He wants the clear phrase, the moderately stated prircipl*, the dispass' 
ionate array of facts which may appropriately find a place in his judical 
finding. It is a good exercise to think out how, if you were the judge 
and not the advocate of your clients cause, you would yourself frarne a 
judgment in your clik^ni’s twour- Then model your speech on these 
lines. You will be surprised to find how often the grateful Judge when 
he comes to give judgment in will adopt the very words of ^ argument 
so presented, you have furnished him with the materials of judgment; 
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he will be predisposed to use them because they are it hand and the 
more so if your opponent has adopted a less helpful though possible 
more showy method of advocacy. After all, the problems of plcadini 
are all the problems of Psychology. One mind is working on anoihei 
mind at every point and all the time. The Judical mind is subject to 
the laws of Psychology like any other mind. When the Judge assumes 
the exmine he does not divest himself of humanity. He has sworn to 
do justice to all men without fear or favour, but impartiality which 
is the noble hall mark of our Bench does not imply that the Judge’s 
mind has become a mete machine to turn out decrees; the Judge’s mind 
remains a human instrument working as do other minds, though no doubt 
on specialised lines and often characterised by individual traits of personality, 
engaging on the reverse. It is well, therefore, for the advocate not only 
to know his case but to know his Judge in the sense of knowing the 
type of mind with which he has to deal. (Vide Problem of Proof). 

L£tngMage."“The use of words as a means of producing results is one of 
the most important parts of the business of a lawyer. But it must be language 
timed, controlled and saturated with ideas. When thus timed and saturated, 
words may strike like a hammer, pierce like a stiletto or soothe like a mother’s 
lullaby. Words are more impertant as a p irt of a lawyer’s equipment than 
his diploma or his library. To him language is both a weapon and a shield 
ideas naturally must come first, but words are his tools. It is only by them 
that he can give his ideas life, and it is through them that he achieves success, 
Words represent ideas, and even the beginner knows that the planting of ideas 
is the important part cf the lawyer’s business. There is in fact no other kind 
of planting that he can do that is so sure to bring valuable returns. This is a 
phase of his qualifications in which he can constantly improve himself, and the 
lawyer with the student spirit develops a keen interest in words, in idioms and 
in phrases. His eye and his ear are constantly being trained and all the time 
he adds to his stock ol words from which on occasion he can instantly draw, 
The command of a new word is an addition to his equipment and carries him 
nearer to what he, like other mortals, never quite achieves perfect expression. 

Accuracy.—Accuracy of expression should be his guiding principle, 
Accurancy is the twin brother of honesty; inaccurocy ’of dishonesty, 
Accuracy of statement is one of the first elements of truth while inaccuracy is 
skin to falsehood. The lawyer should cultivate a clear, pleasant and upright 
style. Lucidity of expression, and orderliness of expression make the style. 
He should state the points tersely and accurately without any rhetoric and 
redundancy. The whole scheme of the work should be carefully thought out 
and skilfully executed. Systematic arrangement of definite classification 
should be his passion, and should prevadc the whole range of his address. To 
be clear and concise and convey one’s meaning in pure and simple speech, is a 
branch of ih.* advocate’s art which is important at every stage of a case. For 
the more plain and free from ambiguity the language, the greater its power to 
convey the speaker’s meaning direct to the mind of the audience. Long 
drawn out words and sentences, on the other hand, are apt to divert hia 
attention from what one wishes to be understood, to the words themselves, 
Now the object of speaking is to make one’s listener mentally grasp the facts. 
The speech or the words employed are the conduit pipes of the thoughts and 
that being their sole function, one must be careful to pi event any of that 
attention one is so anxious to obtain, being diverted. When curious or un< 
usual phraseology is employed, the danger arises lest the hearer should devote 
any of his attention to the words themselves or lest he should, in the dificulty 
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of attempting to grasp the meaning of your expressions, lose all sight of the 
thoughts you desire to convey by them. As perspicuity therefore always tends 
to promote obscurity, it is advisable to use short sentences instead of long 
periods. It being one’s object to be clear, ambiguity should be avoided as one’s 
greatest enemy. Though this is a fault which is perfectly patent to the most 
casual observer, it is constantly committed by those even of the greatest 

experience. 

Fluency .—Fluency of speech is a sine qua non for the demon cf success. 
Although it is a purely natural quality yet tt is capable of attainment. It often 
happens that the man who possesses good ideas and capability of expressing 
himself in the most correct language is incapable of speaking his thoughts. 
His hesitation and tardy delivery diverts the attention of his hearers from the 
subject he is dealing to his own embarrassment and humilates the sense and 
weakens the force of his owii argumenis by constant delays and interruptions 
for the purpose of chosing his words. In acquiring fluency two methods are 
recommended; Firstly, the lawyer should notice the faults of others; and 
seconJly, he should mix with people who possess ready tongue and lively im¬ 
aginations It is essential that debating societies should furnish the training 
ground for readiness in speech. It is very unfortunate that there are no 
debating societii s in India to train the young lawyer in the art of advocacy. 
Eloquence is logic on fire. It is the transference of thought and emotion 
from one heart to another no matter how this is done. Talking and eloquence 
are not the same things. To talk and to speak well are two diflferent things a 
fool may talk but a wise man speaks. The gt. Iden rule should always be borne 
in mind that true eloquence consists in saying all the thoughts properly and 
nothing more. Let not the prominent points be caluded in the oratory and 
eloquence of the lawyer. His main task should be to impress the essential 
points with vigour and clarity. 

Delivery.—Delivery is everything in speech. The tone of voice, looks 
and gestures interpret one’s thoughts and feelings no less than words do; in 
fact the impression produced by these is frequently much stronger than any 
that words alone can make. \Vords are mere conventional symbols, it is the 
manner and action of the face, the features, and the whole frame, that pro¬ 
duce the most vivid impressions. If the advocate really feels what he savs, 
then there will, as a rule, be no necessity to adopt any studied mannerisms, 
for what comes natural to him will appear most natural to his audience. This 
is tantamount to saying that the advocate, if he hopes to attain any success, 
must be earnest in his work. If he have no love for his profession he can 
never hope to be anything but a failure and he should lose no time in turning 
to some pursuit more congenial to his tastes and nature. If the advocate is 
truly earnest in a cause, his earnestness and warmth will communicate them¬ 
selves naturally to his hearer for he will be regarded as the impersonation of 
his client, he will appear to stand in his shoes and to have taken upon his 
shoulders the complete charge of the client’s interests. One may imagine 
the bad impression that whould be produced if a client, appearing in person, 
were to advocate his cause in an indifferent manner and with the air of being 
careless of the result of his case. An advocate or pleader who acted 
in a similar manner would be taken to admit that he had a bad case 
and his very lukewarmness would make the Court believe that he 
had no faith in the matter he propounded. The natures 

of advocates and their audiences, howeveri differ and there are exceptional 
where the advocate must call a little art to his aid, however earnest he 
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miy himself fed. Tiie reasoa miy be due either to the naturally coo! and 
phlegmatic disposition of the advocate, or the possession ot the opposite 
quality by the Court. The Judge who has a lively temperament will not be 
roused by the Ictnargic countenance of a cold-blooded speaker whose 
very air tends to cool the judgment and cramp the imagination, 
With such speakers, whose mode of speech, even under the most exciting 
circumstances, would never overstep the grounds of c »ol judgment some little 
aid must be drawn trom the science of rtheoric, and for the benefit of their 
clients, they mus: borrow those plumes of outward emotion with which nature 
has left them unendowed. Common sense musr, however, guide one to keep 
within proper hounds, and eapeci illy in simple or insignificant cases, where a 
flashing eye or the apreai-ance or being deeply affected would ruin one’s 
client. Ill the early steps of their professional career practitioners will 
experience th.' crushing sense of iwe which inspire them on first addressing a 
Court. So great is the feeling of solemnity with some, that they appear 
unable to shake it off. It becomis a second part of their nature and ripens 
into a heavy poinpout. style. Now it is very proper to snow the grea-est 
respect for the Cuurrs but when one rein 'mbers that one’s duty is to in>trucc 
and persuade judges .uid not to send ihem to sleep, u will be reiidi'y admitted 
that a middle one between iicaviness and levity should be chosen, care bring 
taken neither to i.hsgust by an ill-timed affected pomp of expression nor to 
offend by vulgarity or rudeness. 

5, Emphasis on important farts;— The object of argument is to 
impress the mind of your i.earer as vividly as possible. Emphasis should 
be laid on the mam words which go in ycur favour: To take an 
instance: You have established an impertant fact during your cross- 

examination that A had a dao ” in his hand. The evidence of the 

witness was “ 1 saw A silting on a charpoy ; he had some green man¬ 
goes which he was peeling with a dao." As you come to the point, 

the picture is m your mind, you see A sitting on a charpoy peeling 
green mangoes with a dao- Eour tact.s are apt to intrude themselves 

upon you, — (ij that iie was sitting ; U) on a charpoy; (3) 

that he was peefing green mangues; ( 4) that he had 
a dflo m his hind. The last tact is that which you wish to impress 
vividly upon the mind of your heater. You would therefore coniine 
yourself to that point and make no meniion of the others. If you 
were ro repeat me witness’s answer verbatim, the effect of the state¬ 

ment that he had a dao would be clouded over by the other three 
points. Your hearer might even be in doubt as to what you wished 
to establish trom the witness’s answer, or to which of the four poinis 
you wanted to draw his attention. So, ij you wished to attack the 
witness’s statement by showing chat green mangoes were not to be had 
at the time of the year to which he speaks, and the other poinis were 
not material, you would confine yourself to saying mat he was not 
to be believed because he had sworn that A was peeling green man¬ 
goes, when it was aosolutely impossible that he could have had mem. 
in the latter case the introduction of the other matters, viz. of his 
sitting on a charpoy, or his having dao in his hand, would only con¬ 
fuse the matter it was your object to bring out in strong relief, it 

might at such a time flash acress one’s mind that the witness must be 
wilfully telling a falsehood because he gave so particular a description of 
wnat A was doing, that he could not nave been simply making a mis¬ 
take as to the mangoes, as might be urged by the other side. It might 
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appeal as a new and forcible argument, supporting your contention that 
the witness was lying as to all that statement of his, and that his 
wilful attempt to give such a complete description of A, stamped him as 
a skilled and dangerous perjurer. But these arguments should not be 
allowed to intrude upon your plain point that A could not have had 
mangoes; your memory should be trusted not to lose sight of the new and 
additional arguments that had struck you, or they should be noted down so 
that use might be made of them in their proper place. 

Prefatory RemarksNo matter should be introduced in the 
arguments without some prefatory remarks to inform and prepare the 
mind of the judge for what is to follow. A counsel should always say : 
"My Lord, mv next point is with regard to unsatisfactory identincatiori 
of the person.’^ Then he should read the evidence and marshall all 
facts to establish tliat witnesses had opportunity to see the accused per¬ 
son before the identification parade, the number of persons mixed with 
the person was too smill, the person bad some distinguishing marks, 
that some of the Police men were near about at the time of the 
identification parade and so on. If his next point is with regard to 
the establishment of tight of private defence, he must introduce the 
subject by submitting that his case is covered by the right of self-defence. 
Then he should bring out all the circumstances from rhe record and 
establish that point. The Counsel should be shrewd enough to see 
which point irritates the Judge when he introduces the same. In such 
a case if his point is very strong, he should deal with it at length, 
otherwise it is advisable to skip over the same. The facts of the case 
will determine to some extent what the disposition of the Judge ought 
to be in viewing it. 

Style (a) (ttneud :—The .style of the arguments should vary accor¬ 
ding to the disposition of the Judge. A Counsel should endeavour to 
study the face of the Judge and his mood. It would be rashness to 
approach a courteous pleasing looking Judge in a hectoring style. Nor 
would pure vveekness always succeed with a Judge of a robust tempera¬ 
ment. Judges and Magistrates are after all human beings. They have 
their passions and prejudices. Full allowance should be given to their 
weeknes.ses and limitations. I have come across a few Judges who were 
very short tempered and who would fly into furry at a triflying thing. 
With such Judges the golden rule is to keep cool and you command 
him well. The Judges should realise that to be angry about trifles is 
mean and childish ; to rage and be furious is brutish; and to maintain 
perpetual wrath is a kin to the practice and temperament of devils; but 
to prevent and suppress rising resentmens is wise and gorious; is manly 
attd divine. A judge generally gets angry in two ways. First, when a 
Counsel puts up a very foolish argument or presents a poinr which is 
against law and all accepted canons of jurisprudence. There is some 
justification for loss of temper by the Judge. Secondly, there are Judges 
who are over-presumptuous, They are obsessed with the idea that they 
are the embodiment of law and whatever they utter has the force of 
law, To these men of unlettered science I will only say that in¬ 
stead of bursting into fury and thus batter their ignorance of the accep¬ 
ted principles of law, they should devote more time in the study of law 
itself. Imagine a judge expounding a proposiiion of law which is utterly 
against the provisions ot the Statute or against the decisions given y 
eminent judges in a full Bench, The Counsel in the Court room reali- 
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ses that the judge is making a fo^I of himself, A judge has goi another 
weakness; he sticks to the point although it is legally untenable. The 
Counsel in dealing with such a judge, should adopt a very calm and 
dignified attitude and after the storm has blown over, he should bring 
the judge to his own view point, by making references to the Stature 
as well as the judge made law. Let the judges realLe that tt.e chief ^ 
aim is the attainment of justice. It is axiomatic that where anger reigns I 
equiliberium and equipoise cannot remain. Anger begins in fury and 
ends in repentance. Hence it is expedient in the inteiesf of justice 
that the atmosphere of the Court-room should be absolutely calm and 
quiet and unperturbed. It should bo like a laboratory or a lecture- 

room. It is only in such an atmosphere that Counsels can put (heir 

view point and get justice for the client. A soft answer may at times ' 

turn away wrath but if it is a sign of want of courage it may but 

increase the ire. The main object of a lawyer is to obtain a good 1 
hearing and complete attention of the Court. If a Judge is having little 
fffiiiities, or prides himself on his knowledge upon any particular subject, 
the exercise of little skill and patience may lead to success If the 
judge begins to indulge in pleasantries or jokes, never foreet your posi¬ 
tion in attempting ’o be familiar. The counsel should adopt himself to 
his moods, be gay with moderation when he is gay, be humble when 
he is stern, or severe and be earnest when he is interested. Quinti¬ 
lian has given a sound advice when he says that if the Judge be angry 
with your opponent, you sht uld heap a coal of fire upon your adversaries' 
head, by mildly and meekly making a show of ii'tctcession on his being in such 
a way as to lay bate hts delinquencies the more and thus open out a stormini! 
floor of indignation upon him- ' 

ih) Self'respect :—In making your address to the Court you should 
always maintain an uptight and dignified behaviour- It is annoying tu 
know that some lawyers adopt a sort of cringing attitude. This fawning 
tone is the outcome of two things: first that the lawyer has not iullv 
mastered the facts and the law on the subject. I know of a case 
where a Counsel repeatedly craved for indulgence and mercy on a 
point which was supported by a number of authorities. He wanted to 
make up his non-preparation of the case by throwing himself i-t the 
mercy of the Court and by flattering it. A counsel should always 
bear in mind that he owes a duty to his client as well us to his pro¬ 
fession. He must remember that self reverence, self knowledge, self 
control, these three alone lead life to soverign power In short self res¬ 
pect is the corner stone of all vittues. Secondly : That the lawy er has a weak 
case and has not the courage to say so. 

(f) CourageCouragy is a quality that calls for admiration from 
everyone and a firm fore-front will often attach the Court to your 
side ; but this virtue should he exhibited in a very small measure- Cour¬ 
age in danger is half the battle. A lawyer can show courage only when 
he has mastered all his Cose both on facts as well us law. Moral courage 
is virtue of a high cast and of nobler origin than physical. It springs from 
an ocean of virtue and renders a man in the pursuit or dtfence or 
right superior to a sphere ol reproach or contempt Courage in a law 
Court must be guided by skill. See Morison on Advocuy and 
Examination of witnesses CliVl, Blair’s Lettures on RItecorre, Compilers 
Phdosoply of Rhetoric, Raiihlug’s Zetteis on the study and Practice of Law, 
and Osborn’s Problem of Proof, pp. 66—84. 
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Persuation —A judg^^ is after all human and he has got this petsjnal 
■ di-es and p.’ssions. If you analyse the judicial skull, you will find that 
f^rcomoosed of ordinary human clay. The errors to whic^i a human mind 
MU orev will also he found even in an experienced judge. Men h-s a 
"ir “ao'dLtv capacuy for brlieyina what ha want, to balieve. T.-,e 
S is that any argument as presented to others or to us is at once ei :.er 
Signed or enforced by memories, experience, emotions or prejudices tnat 
Sen or entirely beyond control i ne will at once modifies belief by tne 
Jn^nremtion and emphasis it puts upon testimony of any kind on any 
Ect 'what in others may seem to us, or in us may seem to ethers, to 
be m're unreasoning prejudice is a mixture of information sentiment 
ntiiVinn and emotion, which in combination powerfully affects ]udgmen., 
flarklv confer, rhat many of out opinions are wh^at ^hey are 
Lofy becjme we were born at a certain place at a certain time By a coare 
nKninii the intellect can in consideraoly degree be brought under 
° 1 nf the will, This is the kind of training in intensive advocacy tn:t 

i^pvplon nvuked credulity in certain member of the legal professun. 
a?ct e thX aTsirrto beU^^^^^^ thei, ability to behave their minds 

Because t v , wuoed. Many of these men become at least partiahv 

unconsciou Inherent improbability in any statement of alleged 

nr occurrences. Arguments by men with this weakness usually consist 
X nii->rtpd assertions and their powers of persuasion are of a very 
^ nrdeT'^ Effective persuasion anticipates these various possible existing 
low and not only presents the facts upon 

The ciladel of the mind may be captured in mote 

IPS islSSr'Sra™ 

01 , on the other hand, anWBomam ,, according to the hailing 

SgS^“^d"r;rnS^iS?t^b= "li'” - a wfytha.it .mot 

“"''a familiar acuualntence with Plato, thlgl*; 

has helped many who would Larn 10 pursuae autobiography 

and full of wise suggestions is Fran . 1 others to his way of 

of how he improved hmiselt m part of an argument 

thinking. These men teach that often the n ost etteci^^^^^^ 

is a skilful inquiry, a hocratic question, worked upon ; 

subject and puts in operation the ^ emphasis “ains admission almost 

then a definite statement with ]u8t the 

unawares and an idea i.s planted in the mm * .ffemps to force 

The skilful pleader does not ^ ^ 'another He plants it by 
an idea full grown and complete into n develops into 

skilful suggestion and t hen f Antony’s funeral oranon is a 

a mature thought in the mind other extreme of undue 

masterpiece of suggestion and Persuasion. captured 

caution is sometimes fatal to of atmek Taf foUowe^^ The speaker 

because a too long and circuitous Im i „mujt the emphasis or his 

who is CO carry conviction must also correctly adjust 
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language to the topic he is discussing and to the capacity of his hearers, 
Belief and unbelief are no doubt greatly affected by control and by excess of 
emphasis One of the common indications of insincerity in the salesman and 
the legal pleader is undue and improperly placed emphasis. The successful 
speaker is earnest when earnestness is proper but we at once recognise the 
weakness in one who “doth protest too much.” If, however, the conditions 
warrant emphasis and strong statement, then the absence of these qualities is 
unnatural and suspicions. When a man’s character is impugned and he 
answers as he would if asked the time of day, we are inclined to infer that 
there is some basis for suspicion as to his past. 

Another obstacle to success in persuasion and one of the conscipuous 
faults of advocacy is the leaving in the mind of the hearer the suspicion that 
the evidence is not all in that there is in fact something vital yet to be said 
on the other side of the question- In order to be conclusive an argument 
must take some account of the position. As long as the hearer suspects that 
rhere is Information and not supplied he is in a state of doubt and thus is 
partly prepared to be convinced that the contention of the opposition is 
correct. 

Some considerations of the claims of the opposition also is necessary in 
order that an argument, especially the argument of the advocate, should not 
lack the important elements of frankness and fairness Lacking these two 
qualities an otherwise quite perfect argument will often fail to persuade. If 
it appears that one does not dare to consider an opponentis point of view, 
the necessary inference is that he has some doubt about the strength of his 
own contention. 'I'liC quality and force of an argument on any question can 
be measured quite accurately by the character of the consideration given to 
opposing evidence. The tendency of narrow minded advocacy is to ignore, 
belittle or deny the value of all opposing testimony. This is not usually soud 
generalship on any held, unless the antagonist actually deserves such treatment 
and this can be made apparent. Opposition is not of ten made contemptuous 
by merely calling it so. 

Even though it may be erroneous, or even corrupt, opposing testimony, 
or argument, that has made an impression must be met in some way, and, as a 
rule, it must be discounted by something more than the mere statement of a 
partisan advocate no matter how loud, or long, or violent the statement is, 
One of the common fallacies of advocacy is the notion that strong testimony 
can be destroyed by weak argument. This exaggeration of the force of an 
advocate’s mere statements often is one of the contributing causes of defeat, 
He cannot persuade a jury that they have not heard certain testimony. 

It is ridiculous to attempt to bting a hearer to the point of persuision 
by compulsion and it is not an intelligent act by one who seeks to lead an¬ 
other to his own point of view to attempt to ram arguments down the throat 
of his unwilling victim. The attorney who is sure of his own ground of ten 
finds it advisable not to approach opposing testimony by asiuming that all 
adverse witnesses are either scoundrels who have committed perjury, or 
feeble-minded babblers. Plain words should be spoken when they are jusiifi d 
but one who uses “blunderbus” abuse is quite sure to get somewhat spatettid 
himself. The most persuasive argument on any subject, in which the one 
making the argument has a clear and sound basis for own contention includes 
a proper considention of the claims of the opposing pariy followed ty a 
strong argument for his own contention* If a lawyer has no esse, and i3 
against both the law and the facts, he naturally is incolined to admit nothi 
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and claim everything but fortunately he is not thus likely to deceive 
many. One who establishes his arguments by influence and command 
shows that this reason is weak. Courage does not consUt in heat and 
animosity or contest and conflict; they never strengthen the under¬ 
standing, clear the perspicacity and guide the judgment. The rule is to be 
calm in arguing 5 for fierceness makes an error a fault anu truth discourtesy 
Calmness is a grear advantage- The nature, character and inclination or tht 
judge should perpetually be borne in mind If one desires ro convert the 
other to one’s own view, it would be useless if one really had the con\ic(ion 
of tight on one’s own side. If one believes that his case is just he wiU fervent- 
iy arguj for the side and carry conviction to the mind of the judge, it comts 
almost natural ro lawyers of experience to identify themselves with their 
client’s case- It has often happened that the judge h whimsical and he has 
taken a wrong stand llie duty ot the ci.unsel in these circumstances is rather 
difficult. If he tells the judge in a blunt manner that he is wrong, ih.: client 
is sure to suffer ; because there are few noble judges who when told that ihc 
expo'irion of law which they have openly declared from the Bench b against 
all the accepted principles of law, w'ould acknowledge their mistake and 
correct themselves It is common experience that unlettered judges often 
get annoyed end irriated when some eminent counsel begins to expound the 
view point which th( y have expressed in a case. My advice to the counsel 
is that they should always presume that the judge is not aware of the latest 
authorities bearing on the point and should adjust his arguments in such a 
way that he gives the resume of the whole law on the subject in quite an 
interesting manner. If was Anacharsis who said “wise men argue causes, 
fools decide them”. Courage always come with experience. Tne three 
great essentials ro achieve anything worthwhile are : first hard work ; second 
stick-to-it'iveness; third commonsense. A cousel should never allow himself 
to be discouraged in any circum.stances. If in the beginning of your carear 
you feel discouraged or i ace diflicullies and disappointments, never despair; 
for much good w’ork is lusr for the lack of a little more. Sometimes the idea 
as to what will be the result of the case discourages us. A lawyer should act 
like a medical mm w'hen doing the work in an operation theatre. He uses 
the knife with ail the dexterity and skill at this command but leaves the 
result to the Almigiiiy the Supreme Physician. When once a decision is 
reached, an execunon is the order of the day ; dismiss absolutely all responsi- 
biliry and care about the outcome. Why not tty a Roosevelt’s plan. Why 
not, if you are discouraged and feeling like giving uo the fight, to make a 
speaker of yourself ; why nor pull out of your pocket one of the five dollar 
bill that bears a likene.ss of Lincoln and ask yourself “ what he would do under 
these circumstances ” After he had been beaten by Douglas in the race 
for the U. S. A. Senate, he admonished his followers, not to give up after 
one nor hundred defeats. Hence it is easily in your power to attain success 
as an advocate. It is easily in your power to do this. Only believe that you 
will succeed. Believe it firmly and you will then do what is necessary to 
bring success. Albert Hubbert is right in saying that “ thought is supreme. 
Preserve a right mental attitude of courage, frankness and good cheer. All 
things go through and every sincere desire is answered. We become like 
that on which our hearts are fixed. Carry your chain in and the crown of 
your head high, and place your implicit and abiding faith in Him. 

Oratory.—The chief weapons in the orator’s harmony were rhetoric 
and elocution. , , 

The oration was divided into five parts. 1. The exordium, in which 
he sought to conciliate the Fauor of the Judges, to inspire them with bene- 
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volent dispositions towards his client and with dishavor to the adversary, 
and to give them a general understanding of the characteristics of the cause! 
2 . The narraiion, including a concise and lucid statement of the facts and 
issues, touching lightly those which are hostile to the client and bringing out, 
in bold relief, those which are favorable. 3. The confimatlon, in which the 
arguments for the right of the client are solidly and powefully enforce! 
4, The reputation in which those of the adversary are fiercely assaulted and 
demolished. 5. The peroration, in which, with a fine effort, the orator 
appeals to the passions, the prejudices, and the sympathies of the Judges, and 
bring to bear the whole force of the eloquence to establish the cause of his 
client and to destroy that of his adversary. The whole proceeding was 
theatricil in the extreme. The speaker employed all the arts of the actor. 
He strode up and down the rostrum he varied the inflections of his voice 
to suit every emotion, his countenance, was drilled to express every entiment, 
he frowned, he wept, he taught his lips to tremble his eyes to lare, he 
stamped his heet, he smoke his thighs, his chest, entended his arms in suppli¬ 
cation to the Judges or raised them on high in his appeals to the gods; his 
whole body attuned its movements to match the motive of the discourse. 
But now we have greatly eliminated, the theatrical aspect. 

Arrangement. You must address your ideas in a perfect logical 
manner. Arrange your thoughts and ideas from the huge mass of evidence 
that has been led in the case. It is no use to put up the case in a dry, 
discourteous and undigested manner. Such a thing happens when a counsel 
has not thought over his subject adequately If the whole case has not been 
prearranged, the whole affair would be flat, flavourless and unprofitable. 
Some Counsel trusts upon the inspiration of the moment. But that is a fatal 
rock upon which many promising carears have been wrecked The sure 
road to inspiration is preparation Many a men of courage and capacity 
have failed for lack of industry. Mastery in speech can only be reached by 
mastery in ones subject. Alexander Hamilton when asked as to how he 
attained success in public speaking, said “ Men give me some credit of 
genious All the genious I think lies in this; When I have a subject in 
hand, I study it perfectly and day and night it is before me. I explore it in 
all its bearings. My mind becomes prevaded with it. With efforts I wm 
what people are pleased to call he fruits of genious. In fact it is the fruits 
of labour and thought.” When a man’s knowledge is not in order, the 
greater will be his confusion of thought. A speech is a voyage with a purpose 
and it must be chartered. The man who starts nowhere generally gets 
there. 

As in building a hous: it is not sufficient to gather a heap of stones 
and all the other necessary implements and material unless the architect’s 
skill is employed in arranging tliem in their proper places, so in matters ot 
eloquence, however numerous the subjects, they will but make a confused 
heap unless disposed of in a regular and uniform whole, by adjusting and 
digesting them in order. All sym netry would be lost in a statue unless the 
limbs were equally proportioned ; and with animals and human beings if a 
portion of the body be misshapen or altogether wanting, it is deeri,ed a 
monster. Dislocated limbs lose their power and armies in confusion are on 
impediment to any manoeuvre ; so, a speech wanting in arrangement must 
run into extreme confusion, wandering about like a ship without a steers 
man, incoherent with itself, losing its way as by night in unknown paths 
and without proposing to itself any proper beginning or enJ, but following 
rather the guidance of chance ’than of reason. The gifts of so selecting and 
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facts and argnments that the enposition of the case shall be well 
rtioned and logical and its patern harmonious cannot be over- 
d. Orderliness is itself persuasive What the mind easily follows 
^u^'^^nd is predisposed to favour. The distraction caused by the untidy 
of a case involves loss of time and temper on the part of all 
'^^^^^"rned and may even lead to the loss of the case itself. You will 
the* well-known admonition of Mr. Justice Maule to a blundering 
1 • “It may be ray fault that I cannot follow you ; I know that my 
counse . dilapidated; but 1 should like to stipulate for some 

f order There are plenty of them. There is the chronological, the 
ical. the metaphysical, the geopaphical-even the alphabetical order 
b^' better—then no order at all.” 

F nds of Stories.— A fund of stories to frequently enable a counsel 
P/Mirr and 6 et it into great humour or to counter-act an effect 
nrX2fd bythe adversay upon either the Court or the jury. It is also a 
L J u„ .,,v,irh vou divert the attention of the Court from a damaging 
method by ^ should be apropos, well told, concise and new. 

X JveMt deviates from these rules, the wise will slip and leave applause 
Story telling is subject to unavoidable difficulties-frequent repetition 

and being soon exhausted ; so that whoever values this gift in himself, has 
thenBcd‘’of a good memory. 

Similes -In order to bring a matter into great clearness a wise courisel 
will always give some example similar to the facts in question ; but in tea ity 
S ine a little short of it Thus he will be able to persuade the Court by 
falling ante -onvince it more easily as to the facts. Counsel can 

similes only when he ha. the advantage of a wide 
and exlenaive readme, erudition, with retentiveneas of memory. 

CHAPTER. 107 

Manner of Addressing Court 

The success of a case mainly depends upon the manner in which the 
■o nn^ hpfnrL> the Court. In a hopeless case it will be sheer waste of 
case IS pu on facts “ The argument must be adapted to the 

and whatever will m^^Tth frame of the argument, no matter how 

one great purpose should determine tne ua matters affording oppor- 

strongthe temptation to wander ^ powers. We do not 

tuniev ifor the display of torical and declamatory power 

speak of eloquence, because we believe ^^^^^rconv nee or per^^^ in 
eloquence where .he speaker s words do not temi w con 

the particular case in which he ’ eloquence is spurious, resembling 

imagery or well rounded his periods, 1 is ^otk resembles the 

the genuine only as counterfeiter s mo To be eloquent, 

treasury note that bears the government s wa occassion” 

thedictionandstructurcof the speech must be suited to 

(Work of the Advocate p. 350, from Cicero). . j „ «n far as 

"There -is a power in ^ 

conviction and pursuision arc concerned, b -ijce ideas, and, 

without kernels. Bur, paradoxical as it may seem, , When both the 
indeed, even feeble ones, derive power from ^ ^ really strong 

thought and the language are strong there is real power, but a r 
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idea may sometimes be so incased in words as to be, so far as a hearer can 
perceive, deprived of its strength. On the other hand, feeble ideas may 
sometimes be so girt with words as to seem strong. Strength in oratory does 
in no small measure, reside in words. Many an idea is shorn of its strength 
by a divesture of its vigorous words as effectually as Samson was of his strength 
by the shearing of his hair. The words of power are special words, and the 
special words of greatest power are, generally, the short, simple and plain ones, 
A man thoroughly in earnest seldom uses grand words. Short words with a 
special meaning name things and give them as nearly a real character as it is 
possible for words to do. Names with a meaning are instruments of power. 
Power in diction as well as in thought, is what an advocate most needs," 
(Work of the Advocate pp. 362, 363, 364).* 

It must be borne in‘mind by the advocate thst digression which 
would be perhaps pardonable in a speech to a popular assembly or in address 
to the jury, would be entirely out of place in an address to the Court, and 
he must not think that the ancient judicial orations as models, because strict 
law was much less an object of attention at Greece and Rome than it is with 
us.” “ For these, and other reasons, according to an able writer, ‘ it is clear, 
that the eloquence of the bar is of a much more limited, more soner and 
chastened kind, than that of popular assemblies, and for similar reasons ne 
must be beware of considering even the judicial orations of Cicero and 
Demosthenes, as exact models of the manner of speaking which is adapted to 
the present state of the bar.’ It must not be inferred from what we have said, 
however, that eloquence at the bar is not useful, and that in speaking to the 
Court oratorical excellences are out of place. Eloquence which is sober and 
chastened is needed nowhere more than at the bar. Many of the cau-es dis¬ 
cussed are devoid of interest, and the eloquent speaker can always command 
attention, and it is not usual for anything he says to pass unregarded. There 
is always a great difference in the impression made upon the audience, who 
sometimes listen to the argumint of questions of law by a dry and confused 
speaker, and that made by one who pleads the same cause with elegance, 
ardor and strength. The spectators remark, and the parties to the cause 
watch, and the advocate who succeeds always in putting his causes well to 
the Court will, in the end, have the greatest multitude of clients.” (Hard- 
wicke pp. 392, 393, 394). 

“ The advocate while addressing the Court should by all means avoid a 
dogmatic manner. Even if he has the greatest abilil y and an inexhaustible 
fund of legal knowledge, he should carry himself with modesty and deference. 
Rufus Choate’s bearing in Court was always modest. One of his biographers 
says of him :—His demeanor and bearing in the Court-room was very intres- 
ting. It was a model of gentlemanly deference. He took his seat in the most 
modest, unassuming way. Indeed he never did anything which had the 
appearance, to use the vulgar phrase, of ‘ making a spread If, as sometimes 
bappend, the opposite counsel was a young man, the manner of the youth 
would generally indicate that he was the greater man of the two. Even when 
the evidence was in, and Mr. Choate came into the Court, on the morning of 
the argument, pressing his way through the thronged bar and the crowded 
aisles, he came with no bold warranty of supremacy and success in his manner. 
Notwithstanding his quiet and gentlemanly demeanour, whenever the 
exigencies of the case demanded courageous conduct, no advocate was ever 
more courageous, and the same biographer says of him. “ Whoever or what¬ 
ever stood in the way of his success, whether high or low, rich or poor, must 
go down. It would go down with no unnecessary llourish of trumpet^, no 



MANNER OF ADDRESSING COURT 689 

bullying, no violence, no insult,—but it must go down ” (Hardwicke oo 397 
398). , ’ ’ 

“ The manner of Wiliam gnckney in Court was arrogant and offensive 
and made him many enemies. He was dictatorial and often insulting in his 
manner. Daniel Webster was insuited by Pinckney on one occasion in the 
Supreme Court room during the argument of a case. Webster had too much 
respect f )r tne Court to reply to his insulting language but when the Court 
adjourned he took Mr, Pinckney into a room in the Capitol, telhng him he 
wished to speak to him on a matter of business. When they entered 
the room Webster locked the door, unperceived by Pinckney, and put the key 
into his pocket. He then stepped in front of Pinckney, and said to him in 
substance, “ You insulted mein the Supreme Court to-day, and you must 
apologbe to me now, and to the Court in the morning, if you do not do so 
one of us will leave the room in a worse condition than he was when he 
entered it.” Pinckney turned as pale as death, and looked steadily at Webster 
for a moment, then he said : “ Webster, I did try to impose upon and to bully 
you, and I am willing to make the apologies you request me to make. Mr. 
Webster then unlocked the door, and they both left the room.” (Hardwicke. 
pp.398, 399). 

" Be uniformly respectful, but never servile, to the Court. Be firm, it 
you please—but appro ich not the coniines of flippancy, familiarity or presump¬ 
tion. A rebuke under such clrcumstaiices will be justiy Balling and humiliating. 
The car of the Court is gained by modesty, and by speaking briefly and to the 
point. It is closed against assurance, volubility, prolixity, repetition. How 
disgus'ing and intolereble is it to hear a man going doggedly over ground 
already gone over—as if the judges had not heard or understood your senior— 
as if there were no other case to be heard but your own—as if you were not 
the subject of the ‘ curses, not loud but deep,’ of those whom you keep waiting 
to be heard in their own cases—possibly of far greater importance than that 
with which you are pestering the Court ad nauseaml Observe how differently 
the Court listens to a sinner of this sort, and to a man who has earned the 
character of b.ing brief and lucid. Do not give up too easily; but avoid that 
accursed pertinacity wl'ich you may occasionally see exhibited. Look at the 
faces of the judges while suffering under the infliction, Be courteous to your 
opponents. When you find that you are being beaten, then is the moment to 
guard against the least manifestation of a ruffled temper—of irritability, or 
snappishncss, or downright ill-humour. Ir will provoke only laughter or dis¬ 
like. ‘ Tis at this pinchfii;'that you may infallibly distinguish between 
the temper and breeding of diffoFont men—between the man well-bred, and 
him underbred, or ill-bred. A gcntl-’raan is a gentleman to the end of the 
chapter. Never take offence at what is said or done by your opponent, or 
your leader, unless you deliberately believe that offence was intended. If that 
be the case, you must act as your own sense of self-respect may prompt“with 
spirit but prudence. Never permit yourself to speak in a disparaging tone of 
any of yout brethren in the presence of clients If you cannot praise, be silent. 
Do not expose a slip, or error; but, if possible, and consistent with your duty 
to your own client, conceal that slip or error, as you would wish your own to 
be concealed. 

“ Avoid buiffoonery in conducting a cause, Use no vulgar language, jofcw, 
gestures or grimace. Play to the critics in the pit, not to the gods in the 
gallery. You may possibly make a foelish juryman and bystander laugh wth 
you, when every one else is laughing at you, ot is indignant at the degrading 
eihibition which you are making, possibly before some foreigner) or stranger 
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of critical acuteness and reiinetnent, and who may speak of what he has geeh, 
as a sample of the English bar.” 

“ Pflv attention to manner. Take a few lessons in elocution, if conscious 
of deficiency. Stand straight up while addressing either judge or jury, or 
examining a witness, and do not be srrawing over the desk and benches. 
Speak with distinctness, emphasis and due deliberation, if you wish to be heard 
and attended to. Do everything in ycur power to acquire self-possession, 
practice at debating societies, or elsewhe'^u .is you may have opportunity, A 
flustered speaker is always a bad one—giving pain to his auditors, and securing 
to himself harassing consciousness, on sitting down, that he has not done 
justice to either his clients or himself. When you are unexpectedly let alone 
in a case, keep quiet—be tranquil. Do not proclaim your inexperience or 
incompetence, by fidgetting yourself and others. To adopt a Scotish phase, 
‘ Dinna fach yourself.* When a hint is given you by an experienced 
neighbour, give your mind to it, and receive it with courteous gratitude.” 

“ iVever under value your opponent, but give'him credit for being able to 
take advantage of the weak parts in your own case, and be on your guard 
accordingly.” 

“ Do not be disheartened when facts come out adverse to your case, 
either unexpectedly from your own witnesses, or from those of your 
opponent. Every het has two aspects, one favourable to him who adduces 
it, and another favourable to you, if you have sharpness enough to see it. 
The moment that it is established in evidence, try to reconcile it with your 
own facts Endeavour to secure a command over your features. When the 
most desperate mischance is befalling you—when the iron is entering your 
soul*—look calm and maintain an air of cheerful confidence. In this the late 
Lord Abinger and Sir William Follett were perfectly successful. The jury are 
watching you, and are often much influenced by such matters. Never 
attempt to deceive the judge. When he asks you a critical question, answer 
cautiously, but not disingenously. Scotn equivocation, equally the suppress/o 
verl and suggestio falsi. Candor and frankness arc precious qualities in 
judicial estimation. Consider how silly and useless is the attempt to play off 
the petty tricks of practice with men of their thorough experience and 
knowledge of the profession—its members—and iis ways. You may perhaps 
have too much assurance or stolidity to perceive it, but every one else may 
sec significant and dangerous indications of their profound contempt towards 
you.’* 

Hon’ble Mr. Justice Sundra Aiyar, Judge of the Madras High Court, 
gives the following good advice about arguments in Court. He says; ‘‘ In 
addresing arguments to a Court—what is the duty of the advocate ? There, 
I think, the difficulty is much less than in leading evidence. There can be no 
doubt that nothing which is on record should be suppressed, and everything 
material should be honestly put before the Court, but here again a good deal 
must be left still to each individual’s conscience. It can hardly be pretended 
that everything that has been introduced into the record, including some* 
times a great deal of irrelevant matter and much of a trivial nature should be 
put before the Court; but it would be not merely right, but also good policy, 
to put before the Court every thing that could be material from the point of 
view of the opponent. The opponent is likely to make capital out of any 
omission and suggest that the omission was intentional, because in the opinion 
of the advocate himself it would have a damaging effiect on the case of his 
client What then is the scope of the advocate’s art in the submission of tbc 
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facts? His first duty is to completely master the facts and the law. and 
present them in as attractive a garb as possible- He should use all possible 
efforts to arr 08 t th6 aftention of the Court and to state the facts in an 
interesting way and avoid all dull and prosy talk. If he does that, you may 
be certain he is not likely to get the judge’s attention, who will prefer to look 
into the capers himself. It is not wise to read much out of documents; it 
would be very desirable that the reading should be confined to the most 
material portions; it will be much better that with regard to the remainder 
you should state in your own language ; otherwise you will not be able to 
hold the attention of the Court. “ Perhaps you may imagine, if an advocate 
is bound to put everything before the Court—all the facts—then, how is he 
at all to succeed in producing an impression in favour of his client ? You 
may ask : " If both sides ate to put all the facts, why require two counsel ? ” 
But in reality, thus is a great deal of scope for the advocate’s art, notwith¬ 
standing his duty to state all material facts. Let me give one illustration. 
Suppose you have a picture. The appearance it presents will differ according 
to trie places from which you look at it and according to the light m which 
you see it. I miy say the advocate’s skill, if he has any, will consist in putting 
the judge at a particular place, in distributing the light and shade in the 
manner that will suit best his client. It may look monstrous, viewed from 
one angle ; may look handsome and even beautiful looked at from another. 
When both sides have exercised their skill in the presentation of the picture, 
it will be judge’s duty to see the picture from all points, to shift his own 
position, to go round and to see and examine every part. It would not be 
illegitimate on the part of an advocate to adjust the proportion of particular 
facts to the exigencies of his client’s case by placing some facts first, and 
others last. A good advocate can impress the judge sometimes in a way that 
he cannot get beyond him ; he can be induced to place everything coming 
from the opposite side in the setting already imposed on him, and the result 
is that facts which might really be important appear to him to be compara¬ 
tively trivial, when they are afterwards stated by the opposite side. If you 
see two skilful advocates arrayed as opponents, you would then be able to 
witness a picture presented by one advocate; then, when the turn of his 
opponent comes, the whole thing being reversed the same facts being stated 
by him—in a different order, placed in a different setting. Every good judge 
will feel it his duty not to rcluse to examine any case from the advocate’s 
point of view ; and no judge need be afraid to do so, because, after he has 
acceded to the request and looked at it from a particular point of view, he, 
of course, looks from other points or view, and nothing is more conducive 
to a thorough grasp as to look at the same thing from different points of 
view.” ” An advocate is doomed to failure who can only repeat the same 
thing in the same language; that is indeed the best way to obtain the 
reputation of a bore. At the same time there is one mistake committed by 
beginners,—sometimes also by people who are not beginners—namely, that 
they do not dwell sufiBciently on an important fact, or on an important 
aspect of the case. That aspect being familiar to the speaker, he thin^ 
that it has only to be mentioned in order to obtain recognition ; but the 
fact often is that the judge’s mind is possessed by some particular aspect of 
the case, It is, therefore, important that, when it is nece8sary,^the advocate 
should dwell on a particular matter but the right way to dwell on is to 
repeat in the same form, as 1 have already observed.” (Professional Ethics, 
PP. fiS—69). 

“ It is generally the best policy not to disregard the oppoiients facts, 
PP icecoyd, and it is one of the best efforts of advocacy to get the judge to 
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minimise theirVeight and importance. So far as an original trial is concerned 
it may safely'be affirmed that one is not bound to bring into the record all 
the facts that have a bearing on the case. But there are some duties which 
are often neglected but which ought to be honestly end thoroughly perform¬ 
ed. In a client is called upon to produce documents in his possession, they 
ought to be produced, and every advocate ought to advis 2 his client that, 
whatever may be the result, he has no right to suppress documents in his 
possession if called for by the other side. I am afraid that there is sometimes 
much laxity in the observance of this rule. Some pleaders are apt to say to 
themselves ; “ Why should I help by producing my document 1 Let him 
give secondary evidence ”—that is absolutely wrong. You know of course 
that every person is bound to produce all documents in his possession except 
that strangers to the litigation are not bound to produce their title-deeds.” 
(Professional Ethics, pp. 63,64). 

CHAPTER 108 

Arguments in Criminal Trials. 

Trials held by Magistrates :—Criminal Procedure Codes does not 
provide for Arguments by Counsel in Criminal trials held by magis¬ 
trates, yet an opportunity for arguments must be allowed to the Accused. 
If such an opportunity is not offered to the Accused, conviction will 
be set aside. 1925 All. 282 : 87 1. C. 796. It is the duty of the 
Court to hear arguments that may be offered in every criminal trial or 
proceedings. 1944 Lah, 10, 1925 Oudh 228 : 25 Cr. L. J. 1380. It is 
not a question of indulgence but of right, as it is an elementary 
principle of law that no order ought to b". made to a mans prejudice 
without hearing him. 1 Cr. L J. 760 : 6 Bom. L. R. 665. It was 
pointed out by Derbyshire C. J. in a N. D. Mojumdar Vs. A. E. Porter, 
1945 Cal. 107 (114) that there is a very old principle of law which 
which expressed by the Latin maxim audi alterm partem which means 
' hear the other side.’ So long ago as 1724 the Court of King’s Bench 
had occasion to deal witti that maxim. That was in the case in (1724) 
1 Strange’s Reports 557, where the University of Cambridge deprived 
Dr. Richard Bentley, a famous scholar of his academical degrees without 
giving him first an opportunity of being heard. The Court of King’s 
Bench laid down the principle that he could not be deprived of those 
rights without the opportunity of being heard in his defence and they did 
so in language which was emphatic but quaint. That case was followed 
in 1863 in (1863) 14 C. B. (N. S. 180). There the Wandworth Local 
Board under the powers which it had under the Metropolis Local Manage¬ 
ment Act of 1865 pulled down a house belonging to Mr-Cooper on the 
ground that it was built in contravention of the law, but before doing so gave 
himl^no opportunity of showing cause why the house should not be pulled 
down. The Court held that Cooper ought to have been given an opportunity 
to show cause before the house was pulled down and followed and approved of 
what was said in the case of Dr. Bentley and even re-cited some of the quaint 
language. 

Section 340 Cr, P. C. provides that any person accused of an offence 
before a Criminal Court or against whom the proceedings are instituted under 
this Code in any such Court may of right be defended by a pleader. This 
section clearly signifies that accused should be adequately represented and the 
accused’s case should be put before the Court in all its stages including that of 
addr^ing arguments. Blacker J. in A. I. R. 1944 L. 10 observed; “ It is not 



ARGUMENTS IN CRIMINAL TRIALS 693 

correct to. say that the hearing of arguments is not a part of the hearing of the 
case before a Magistrate as arguments are not provided for in the trial of cases 
by Magistrates but are only syecifically provided for by the Code in the 
provisions relating to the trial of sessions cases or cases in the High Court. 
The procedure for sessions trials has only laid down the specific order in winch 
the prosecutor and the accused or his defender shall address the Court, This 
cannot be taken as meaning that the accused is to be deprived in a magisterial 
trial of his inherent right of putting his side of the erse before the Magistrate 
before it is finally decided. The accused has a right to address the Court even 
in a case tried by a Magistrate. It has been held in a number of cases that the 
refusal on thetpart of the Magistrate to hear accused’s Counsel vitia''es the 
trial. 1928 M. 1234. It is necessary that the parties should be heard in each 
others presence If such a course is not followed the proceedings ate liable to 
be quashed 1932 Cal. 856; 33 Cr. L. J. 775. When there are more than one 
accused, their Counsel should all be heard after the conclusion of the whole of 
the evidence otherwise the procedure is illegal. In such a case the trial will not 
be vitiated in the absence of proof of prejudice to the accused, 1932 Lah. 103: 
33 Cr. L. J. 97. If the prosecution was not given opoortunity to argue the 
case under S, 110 Cr. P. C , there is no illegality, ’944 Oudh 96 When the 
Court is in camp it can give judgment without hearing the pleaders ‘who did 
not attend because in such a case an opportunity was given that was not 
availed of. 1923 N. 208 : 23 Cr. L. J. 753. 

In an application under S. 483 Cr. P. C. the parties were examined and 
the case was closed for orders. The pleader for the husband appeared and 
wished to argue the case and file some documents The Court ruled out the 
pleader and passed judgment. It was held that case should be retried. 1930 N. 
59:31Cr L. J. 110. Where the Court witness wrs examined after the close 
of both parties’case and arguments and the magistrate was not required to 
hear further arguments, it was held that no objection could be entertained in 
revision. 1924 Cal. 980 : 25 Cr* L. J. 1107. 

Curtailing Arguments :—A magistrate may cut short argument which 
has proceeded for an inordinate length of time. 35 Cal 243. The fact that 
accused’s counsel was unnecessarily curtailed is good ground for ordering re^trial. 
1937 Pat, 263 : 15 P. 817 Where the Court fixed a lime limit for the arguments 
and refused to enlarge time and the defence refused to argue conviction was 
hel 1 to be illegal- The fact that arguments were fully advanced in the lower 
Appellate Court will not rectify the defect. 45 C W, N 1043. It is the funda¬ 
mental right of every citizen to be heard effectively in his defence before he is 
pronounced guitly. This right has been vouch safed to the American people 
by this Constitution- An eminent American writer remarks that " To restrict 
counsel to such times as suits the caprice or even the opinion of the 
Judge, in my judgment, I speak with deference, is to touch the constitution, 
and to touch is to profane. 

In law fling Its protecting shield before the accused and presumes his 
Innocence,The aim of the law is to satisfy even the prisoner that his trial 
is fair. He, above all, is to be consulted. The convenience of the jury 
is nothing'they are called by chance to discharge a sacred duty which the 
state exacts. The rights of the accused are everything. Justice is not 
to be measured by an hour glass.” It is the one supreme occasion in 
the life of the indicated citizen. His person, reputatiotj dearer than life, 
his lurture, all hang trembling on the issue. He builds his last hope 
upon his advocate. To him he trusts to calm the storm of prejudice, 
?o huq he turns ro sift the evi4enqe that looks like a |uilt, to tear as under 
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the web that fate has thrown around him, expose the fallacies, lay bare the 
perjury and marshal in triumphant procession the/acts that vindicate H(s 
innocence. To tell the advocate,—his brain and heart, his very soul, thrilling 
with the terrible responsibility,—that he must stop when the clock strikes 
a certain hour, is to stab justice through the heart when seated in her 
temple. It may be said the Judge will give further time if he thinks it 
needed. Favors are not to be thought of when rights are in jeopardy. 
The advocate must not start handicapped, his mind must be unfettered 
by a fear If told that at a given moment he must close, he skims 
important points, omits others entirely, he is harassed with the thought 
that every moment his time is fleeting, and he resumes his seat conscious 
that he has fallen short of his full duty-” 26 American Law Journal 185—186. 

Written Arguments.—Where a cousel is entitled to be heard, he is 
entitled generally to be heard by an oral address and not by written speech. 
1921 Cal. 436. It is the duty of the presiding officer to take such notes 
of the arguments as he thinks fit when tney are being submitted to the Court. 
1921 Cal. 426. The practice of allowing Counsel to file memoranda of 
arguments has been held by various High Courts to be improper especially when 
they are taken behind the back of one of the parties. 1928. Bom. ‘>51 : 53 
Bom. 119: 28 Mad. 1130,1926. Sindh 194- Written address filed by counsel 
do not stand higher than Judges’ notes of counsel’s arguments 53 B. 119 
1928 B, 557: 50 Bom. L. R. 1530. 1921 C. 426. It isopen to Court not 
to accept notes of arguments filed by pleader of the accused; but if he 
accepts it, it must form part of the record and should not be destroyed 
till expiration of period of appeal. 1926 S- 194: 94 I. C. 903 : 27 Ct. 
L. J. 711. Counsel can waive his right of oral address in favour of written 
one. 53 B. 119. The practice of receiving written arguments from parties 
after a case has been heard is most reprehensible. 37 Cr. L. J. 1089; 
165 I. C. 153, especially when they are taken behind the back of the parties. 
1928 B, 557. 1926 S. 194. Where written arguments were received from 
parties a week after the arguments were heard and subsequently additional 
written arguments were received from the prosecution with and opportunity 
being given to defence to reply, the conviction should be set aside. 

By private prosecutor or complaint —A private prosecutor has no right to 
be heard. 35 C. W. N. 976: 1932 C. 61. A complaint cannot claim as of 
right to be heard in appeal. It is purely in the discretion of the Court. 
29 P. R, 1886,7 M. H. C. R. 4 a (App.) 1937 N. 394. There is no provision for 
appearance or arguments by the complainant’s advocate. He can only 
assist the public prosecutor and be prepared to assist the Court when called 
upon. 43 Cr. L. J. 345 1940 B. 14. 41 Cr. L. J. 245 Appr, 1925 S. 99: 
25 Cr. L. J. 574 Disu 1933 S. 345; 35 Cr. L. J 320 Expl. In private 
prosecutions Court may allow the complainant to appear by an advocate, but 
it is not bound to do so. 1940 B. 14: 41 Cr. L. J. 245- 

In sess/ons trial.—When a sessions trial is concluded, the prosecutor 
has to begin his arguments if the accused, has not led evidence in defence. 
In such a case the accused Counsel has a tight of reply. But if the 
accused adduces any oral evidence, his counsel shall begin to address and 
the prosecutor shall have a right of reply. This is provided for in S. 292 
Cr. P. Code. Where the accused has not called any evidence on his behalf, 
he has the right to be heard last. 53 B ll9: 1928 B 557. The putting 
in of deposition of witnesses made before the Committing Magistrate and 
the police is not adducing evidence. 31 C. 1050,11 Bom. L. R. 177,14 C. 
245,17 C, 930, 10 C, 1024, 14 B, 436. Even if one of the accuied calls 
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witnwes and the others do not, the prosecution is entitled to reply not 
aere y on the evidence adduced by one of the accused, but generally 
on the whole case 18 B. 364. The prosecution shall be entitled^to reolv 
if the documentary evidence for the defence is adduced after the cSe 
for the prosecunon is closed. 43 C. 426. If right of reply is not dven 
proceeding will be set aside, 1932 C. 856. Erroneous decision as to the’ 
right of reply cannot be treated as such an illegality vitiating the proceeding. 
1931 L. 534: 13 L. 172. Where in a Sessions Court an accused is un- 
teptesented, the Judge ihould bring to the notice of the jury the argument 
which would have been advanced, if he had been represented by pleader, else 
will be urged that there was non-direction in the charge of the jury, 1930 


3.303 : 32 Cr. L. J. 172. 


CHAPTER 109 


In Criminal Appeals and Revisions 


In appeals,—S. 421 Cr. P. Code provides that no appeal presented 
under S. 419 Cr. P. C. shall be dismissed unless the Appellant or his Pleader 
has had a reasonable opportunity of being heard in support of the same. 
The proviso contained in S, 421 applies only to appeals presented by Counsel 
and not to appeals presented under S. 420 of Cr, P. C. trom Jail. Hence, in 
cases of Jail appeals the Court can summarily dismiss the appeal on a perusal 
of the papers without calling upon the appellant to appear. 1938 B. 279, 39 
Cr. L. ]. 578, 13 All. 171; 4o Mad. 382, 1927 Sindh 227, As a matter of 
indulgence the Court may allow the prisoner to appear in person and argue 
the appeal 1934 Bom. 279. The opportunity given to the accused should 
be a reasonable one. Asking the pleader to argue the appeal straight away 
when it is presented, is improper. 53 M. 865, 117 I. C. 279 :1929 N. 150 :30 
Cr. L J. 791, Appellate Court must give a reasonable opportunity to the 
Appellant’s Counsel to be heard. 1929 N. 150,1926 C. 161,1011. C. 595, 
1941 M. 802. Even if the appeal is filed beyond time, Appellant’s Counsel 
must be heard. 1927 B. 445 ; 103 I. C. 109 : 28 Cr. L. J« 633. A private 
prosecutor has no right to be heard. 1932 C. 61,33 Cr. L. J. 305, Appeal 
may not be postponed if opportunity was given to Appellant’s Counsel. 53 
M. 865 :1930 M. 863 : 127 1. C. 803 : 32 Cr. L. J. 40. S. 421 does not require 
that appellant or his Pleader must be heard before appeal is decided but a 
sufficient opportunity should be aforded to them to be heaid. 1935 S. 84 : 36 
Cr. L. J. 811; 1939 C. 541, 40 Cr. L, J. 839, If an appeal is dismissed without 
giving opportunity to appellant or his pleader for being heard, the order is 
Without jurisdiction and the appeal should be reheard. 1925 L. 355 ; 26 
Cr. L. J. llt)9. It Appellant’s Counsel was absent, and Sessions Judge examin¬ 
ed the evidence tnere was hearing ot appeal within S. 423. 19 j 5 P.515: 
36 Cr. L. J. 1354. Parties must be heard in each other’s presence. Appellant 
has right of reply. 1932 C. 856 : 3b C W. N-699; 33 Cr. L. j. 775. A jul 
prisoner has no right to be heard. 19 j 8 B, 279. If in appeal by Crown, 
the Crown counsel is absent, Court can allow complainant s counsel as such 
or amicus curijse to argue. 1942 L. 296. If an appeal is disposed of in 
the absence of counsel assigned by the Governmew to the accused, who 
was unable to attend, the order is illegal. 1944 P. C- 93: 46 Cr. L. J, lOj. 
A right of being heard in support will include the right of reply as well as the 
right to refer to certified copies of the evidence. 9 Cr. L. J. 53. 


In «v/sion.-Section 440 Criminal P'°“dure Code provides that no 
patty has any right to be heard either personally or by pleader befor? 
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any Court when exercising its powers of revision; provided mat the Court 
may, if it thinks fit, when exercising such powers, hear any party either 
personally or by pleader and that nothing in this section shall be deemed 
to affect section 439, sub'section (2), All judicial decisions are, as a 
matter of general principle, governed by maxim audi alteram partem (no 
one should be condemned unheard) In other words, it is an indispensable 
requirement of justice that the person who has to decide a dispute shall 
hear both parties, giving each an opportunity of hearing what is urged 
against him. But section 440 Cr. P. Code is, to a certain extent an exception 
to the general rule mentioned above, in that it provides that in revision 
no party has a right to be heard. At the same time it recognises the 
general rule in that it saves the provisions of S. 439 sub'section (2) which 
provides that no order in revision can be made under that section to 
the prejudice of an accused person unless he has had an opportunity of 
being heard. Thus in Criminal Revision, a Counsel has, by long Practice, 
acquired a right to be heard. 

In conclusion it will not be out*of place to give few practical hints as to 
the presentation of a cause in an appehate court. “ The first and most im¬ 
portant qualification for a successful advocate before an appellate tribunal is 
the ability to concisely, accurately, chaiiy and foicibly state the facts of the 
case, so far as they are material, to enable the Court to pass upon the questions 
of law. Counsel who cm accomplish ihis without unnecessary repetion, and 
without reading to the Court tedious extiaers from the record, has accomplish¬ 
ed more than half the battle. It the Uolii is made to understand the facts 
accurately, then in lurge pioporiion of cases Jic conclusions of law follow al¬ 
most necessarily there from. A second qualification for the counsel in an 
appellate Court is to be able to state ins law points clearly and incisively, 
relerruig briefly to the general principles on whicii he depends, and avoiding 
as far as possible all tedious references to authorities, which should be set forth 
fully in his printed briei. Thirdly, the arts ot rhetoric are of little avail now a 
days betore our Appellate Courts. A few suggestive illustrations are not out of 
place, nor should ihe advocate disregard such care as may be necessary to 
choose apt language, and to avoid a slovenly or shapless mode of utterance of 
his thoughts. c»ny attempt, however, at declamation, or what is commonly 
known as aratory, before an Appellate Court is wholly out of place, and tends 
to bring the lawyer who uses it into disrepute with the Court. Appellate 
Judges are very sensitive to any apparent attempt to appeal to their emotions 
by such elocutionary efforts as might be appropriate betore a jury, or upon the 
stump, or even in a legislative debate- 

Finally, it is the duty of the advocate to be truthful and candid with 
the Court. The duties of Court and Counsel ate reciprocal The Court owes 
you the duty of a careful, patient and respectful bearing, you owes the Court 
Che duty of candid, truthiul siatemeni: of facts, and an equally candid and 
truthful presentation of authorities. Tne lawyer who acquires a reputation in 
an Appellate Court of misstating the evidence, or ot misrepresenting the 
authorities, soon loses the respect ot the Court, and is hampered by a presump¬ 
tion against him in the presentation of his cause. On the other hand, a 
lawyer who is known to the judges as a habitually truthfull and straight fat- 
ward in the presentation of a case, starts with a presumption in his favour, 
which from the mere stand-point of expediency, aside from the stand-point 
of professional ethics, is of the highest value. 1 do not mean however, by 
calling attention to the question of expediency, to slight the importance of 
professional ethies. Nothing ii fanher irom the truth than the common 
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pression awong laymen that the lawyer regards everything as a justifiable that 
aids bin'^ * contrary, no honorable lawyer will 

jntenticnslly misstate the evidcncei or misquote an authority, or pervert or 
distort a principle oi law lor the purpose of temporary success in the case at 
bar.” 

CHAPTER 110 


Arguing a Law Point 

To raise a law point is easy but to argue it successfully requires deep 
study of the point involved and the law bearing on the subject in 
all ils aspects. It requires as careful attention as the facts, sometimes 
more. If fhe point is merely a technical one, the judge will look as 
kance at it especially when the case for the prosecution or plaintiff 
IS very strong on facta. It is not worthy that very few law points are pressed 
in the trial Court. There is a mistaken belief that such points are reserved 
for ihe High Court Lawyers only. Many a case bristle with technical points of 
law but some how they are ignored. The Privy Council has recently laid 
down that it is not sufficient that justice should be done to an accused person 
but it is essential that legal procedure should be conformed to. It is a great as 
petsion on the lawyer conducting the defence if he does not “ take advantage 
of *a law point that goes to the very root of the case. Question of want of 
sanction, illegality of search or competency of complainant to file the 
complaint may end the criminal proceeding in no time. Similarly, in 
civil casss a question of estoppel or resjudteata competency of a party to enter 
into a valid contract if properly raised in the Court of first instance may sound 
the death knell of many civil cases. The question of admissibility of oral 
evidence and bar of S. 92 Evidence Act may finish a number of cases. But 
this requires a careful study of law and it applicability at the proper stage 
of the case. “No man can be a great advocate who is no lawyer. The 
thing is impossible.” This is literally true, and “ the sooner the advocate realizes 
the fact the better.” Hardwicke P. 402. A good knowledge of law is essential 
for a successful lawyer. I have heard many a lawyer boast that criminal law 
is nothing but common sense and no books are needed for the criminal 
practice. I can only say that they are sorely mistaken and chat they will 
realize sooner or latter hat they were under a delusion.” 

“ The proper siudy of a lawyer is law. An advocate can never hope to 
become successful in the argument of questions of law unless he is a good law¬ 
yer. How some men get on at the bar is a mystery. They rarely read law, 
and they often make themselves ridiculous in Court by attempting to talk 
shout somthing which they do not know anything about. As long as 1825 
Mr- Paris computed t^e number of points in a moderate law library at aboi^ 
two millions and a half* This computation was made aixty-six years ago, and, 
owing to the changes in the law continually taking place, will continue to 
multiply. Diligence thus in the acquirement of legal principles, is indfepenfr 
ably neceasary to every lawyer who would be heard with attention hy the 
Court.” (Hardwicke, p. 404). 

A lawyer should be so trained as to think distinctly and remember 
accurately.” 

Warren say. “ This [is quality essential, of course to the succeMful 
study of any science ; but there ate reasons why the want of 
felt by legal students, and why its attainment is a matter of great COTcalty. 

IS cettainly a much rarer qualify than is generally imagined^aho hetaqr.-n 
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signally destitute of it, who is least conscious of the fact. The very nature nl 
legal science contributes to this—for its geneni principle?, though their dee 
foundations arc reason and justice, and fettered and restricted by such suhi*' 
distinctions—they admit of such endless exceptions und modifications, as ofte' 
to prevent anything like a clear and distinct knowledge of their ptoDr! 
character and functions, at least in the case of heginners. The science of the 
law thus apparently expands into a va-t sciics of details—details barely distint. 

uiihablc from one another by the most pncticed powers of discrimination 

The facts again,—often imnerf'’cily stated,—arc always vary.ng frequently only 
by shades of difference srarrtiy petc'ptihle ; and are sometimes so perplexed 
and intricate that unle.. cxtrai nlinary efl'orr he made, the mind loses sight of 
tlxe governing facts—the leading derails—and floats aivav amid a hazcofminoi 
circumstances. The reqmsirii {.ccuracy of discrimma ion (.he student is toi 
often indisposed to give, chiefly because he is distracted and confounded with 
the vast numbers-variety and difficulty of the topics he has to dealwith-of 
the knowledge ever to be yet acquired, and is apt to make eager, and hasty 
efforts to ‘get over the ground’—without pausing to reflect how, or advertln" 
to the possibility of his having to traverse it again. He is perhaps inclined to 
rest satisfied with a mere glance at his subject, if he can by that means get rii 
of the individual emergency—and procrastinates thus from day to day, fton 
week to week, from year to year, the task of going a second time over the 
ground, in order to acquire a better knowledge of it. He may be compitsdto 
a glutton, whose object is quantity, not quality,—the greatest quantity devoutej 
in the shortest time.” 

Warren says : “ The necessity, too, which has been elsewhere alluded 
to, of rapidly passing from one subject to another, in actual business,is 
another fertile source of indistinrinesi und supcrficialiiy, Students and 
young practitioners, not calm ami confident in thcr own resources—not 
sufficiently stored with accurate and well-arranged information, nevertheless, 
somehow contrive to find themselves in perpetiul bustling activity—ever 'up 
and doing.' They do little mire, for instance, tlian h.isiily cast their ryeovtt 
the marginal abstracts of the New Rcpuis, even of the most important 
decisions—or deposit them, it may be, in ‘omo texi-book, resolving to recut 
to them at a more ‘convenient sc non ’—relying unon finding them there 
where wanted, ready for use ; and making thus no effort to incorporate each 
new ingredient with the existing stock of their knowledge. Cm it be 
wondered, at that such people— Lawyers in haste ’—are always confused and 
overwhelmed. Such persons have a faint recollection on a question b inj 
asked^which requires a prompt and accurate answer of a particular decision-" 
they ‘ know there is such an one ’—bur they are ‘ not quite sure what m 
the precise point decidedsatisfied it was something—nay. a good deaH 

like^ the present’, etc., etc. A short time ago, a young barrister cited a case 
in Court very confidently as deciding—so and so ; but on the judge asking him 
to point out the case, and hand up the report, our friend found, to his 
unspeakable mortification and alarm, that he has presented the case as exactly 

the reverse of what it was The judge looked somewhat distrustfully on the 

embarassed counsel, admitted his explanation, but cautioned him to look 
another time before he leaped. Now let our student keep this little instance 
in view, while dealing with the slippery matters of law Surely five leading 
case^ recollected with accuracy, are worth five hundred imperfectly under¬ 
stood. Attentive reading, frequent reflection upon whatever is read, ana 
application' of it to business are the only guarantees of distinctness of thought 
and recollection /’ 
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“ The force of a precedent resides in the rule of law which it cnunci- 

Btes. But recitals of facts in the judgment, though important as defining the 
exact boundaries of the legal question upon which the decision turned, do 
not however consutute a part of the adjudication.” (Blackstone, 39). 

CHAPTER 111 
In Civil Cases 

The hearing of a suit is .regulated by Order 18, Rule 1 of the C- P. 
Code which provides that plaintiff has the tight to begin unless the defend¬ 
ant admits facts alleged ty the plaintiff and contends on either any point 
of law or on some additional facts led by the defendant. Plaintiff is not 
entitled to any part of the relief which he seeks in which case the defend¬ 
ant has the righf to begin. Rule 2 provides that the party having the right 
to begin shall state his case and produce his evidence in support of the issue 
which he is bound to prove. The other party shall then state his case and 
produce his evidence (if any) and may then address the Court generally 
on the whole case. The party beginning may then reply generally 
the whole case. It is in the option of the parties to argue their case when 
the evidence has been closed. It is for them to decide whether they will 
exercise that privilege or iiot. In 1324 Lab. 107 : 4 Lah. 364, it has been 
held that a Court cannot deliver judgment without hearing the arguments of 
the parties. But it will not be acting irregularly where the parties having 
had the opportunity did not choose to avail of it. It is a common error pre¬ 
vailing in Courts that written arguments are made as good substitutes for 
the oral address in a Court of Law. The practice of submitting written 
arguments in case is not proper and in any case must be first submitted to 
the other side and then to the Court- 192.i Mad. 1130 or 1921 Cal. 426. 
Where no cases are got in reply the party v'ill be allowed to address the 
Court on such new causes and on the points not argued before the Court 
previously. 9 Cal. 14. A judge who has not heard any part of the evidence, 
and before whom no part of the proceedings has taken place, is not justified 
in proceeding v/ith the judgment until he has given the parties an opportu¬ 
nity of hearing before giving and studying their case. A judgment so pro¬ 
nounced is bad in law and must be set aside on appeal. 91 P. R. ^4. 
Where a number of pleader are engaged for a party, only one pleader will be 
allowed to argue the case- 8 Bom. H. C. R. 241 (244)• For other hints on 
arguing the case generally see Chap. 107, supra, 

CHAPTER 112 

Opening the case statement of facts. 

Order 18, Rule 1—30, Civil Procedure Code sums up the law regarding 
opening the case by the party. 

On the day of trial, the party having the right to begin shall state his 
case and produce his evidence in support of the issues which he is bound to 
prove. The other party shall then state his case and produce his evidence 
(if any) and may then address the Court generally on the whole case. The 
party beginning may then reply generally on the whole case (0.18, r- 2, 
C. P. C.). In Calcutta the following has been added to 0. 18, r- 2: 

" Notwithstanding anything contained in clauses 1 and 2 of mle 2, the Court 
may for sufficient reason go on with the heating, although the evidence of 
the party having the right to begin has not been concluded and may ato 
allow cither party to produce any witness at any stage of the suit. Tne 
plaintiff has the right to begin unless the defendant admits the facts alleged 
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by the plaintiff and contends that either in point of law or on some addi. 
tional facts alleged by the defendant the plaintiff is not entitled to any part 
of the relief which he seeks, in which case the defendant has the right to 
begin. (0.18, r. 1). Where there are several issues, the burden of proving 
some of which lies on the other party, the party beginning may, at his option, 
either produce his evidence on those issues or reserve it by way of answer 
to the evidence produced by the other party; and in the latter case, the 
patty beginning may produce -evidence on those issues after the other party 
has produced all his evidence, and the other party may then reply specially 
on the evidence so produced by the party beginning ; but the party beginn¬ 
ing will then be entitled to reply generally on the whole case (0.18, r. 3). 

As to the right to begin. Best says: “ It is sometimes said that as the 
plaintiff is the patty who brings the case into Court, it is natural that he 
should be first heard with his complaint; and in one sense of the word the 
plaintiff always begins; for, without a single exception, the pleadings are 
opened by him or his counsel, and never by the defendant or his cousel. 
But as is agreed on all bands, the order of proving depends on the burden of 
proof, if it appears on the statement of pleadings, or whatever is analogous 
thereto, that the plaintiff has nothing to prove,—fhat the defendant has 
admitted every fact alleged, and taken on himself to prove something which 
will defeat the plaintiff’s claim—he ought to be allowed to begin; as the 
burden of proof lies on him. The authorities on his subject present almost 
a chaos. Thus much only is certain, that if the onus of proving the issues, 
or any of the issues, however numerous they may be, lies on the plaintiff, he 
is entitled to begin, and it seems that if the onus of proving all the issues 
lies on the defendant, and the damages which the plaintiff could legally re¬ 
cover are either nominal, or mere matter of computation, here also the 
defendant may begin (Best s. 637: see ako Tay. ss. 378-^4; Arch. PL 
627-31). 

Sir Tej Bahadur Sapru in his note appended to the Report of the Civil 
Justice Committee (p. xxx) says: “ They very seldom follow the Code of 
Civil Procedure in the matter of the opening of a case. They have inherited 
the notion from olden times that it is a was* e of time to have a case opened 
by coumel. The result of this is that it is very seldom that one comes across 
a trial judge, who during the trial of the case knows precisely what the points 
at issue are and who can give decision on the spot as to whether a particular 
evidence sougnt to be introduced in the case is or is not relevant. 1 have 
come across a number of subordinate judges who are in the habit of dispos¬ 
ing questions of relevancy or admissibility raised during the trial by the con¬ 
venient formula “admitted subject to objection at the hearing-’’ On various 
occasions strong objection has been taken by the High Court to this slovenly 
practice, but I am afraid it has had little effect-’’ 

_ It is important to create first impressions and this is secured by skilful 
opening of the case. The chief object is to create a favourable opinion of 
the case at the first opportunity. Preparation is the foundation of good 
advocacy and the importance of preparing the facts has already been discus- 
sed in_a previous chapter (ante p. 41). An advocate can never open a case 
in an impiessive manner unless ne has himself a clear ideaof the facts and 
builds his own theory on it. Judge Miller of America says: “ The counsel 
whose duty is to make the opening for his side of the case should have a clear 
theory of that case—a theory around which he should group all the facts 
which he admits as established for the other side, and those which he relies 
pn as proved by bis own." “To enable the Judge or the jury tp undei:s(:sin4 



701 


OPENING THE CASE STATEMENT OF FACTS 

fully, and appreciate correctly, the force and value of the more elaborate 
arjuoicnti it is necBSsary, in ths first instancej to rive a clear view of tbc 
aspect of the case, of the matter to he decided, and of the elements of which 
that decision must be composed. The object is not successfully attained 
either by the announcement that certain abstract questions of law are 
necessary to be decided in the judgment to be rendered, nor that certain 
items of evidence will he introduced (Rhetoric as an Art of Persuasion). 
The statement of the case should be brief and should lay bare the outlines of 
the case with precision and perspicuity. It should not be inordinately long, 
nor should it be spattered with arguments. To ensure quick appreciation, 
the main facts should be arranged in orderly succession and emphasis should 
belaid on the strong points. One strong point is better than ten doubtful 
ones. The presentation should be such as to arouse interest in the case. 
The chief thing is arrangement, order, precision and "lucidity. A clumsy 
statement of facts will create the opposite of what you intend to accomplish, 
vie-, an unfavourable opinion of your case. A misstatement of facts, an in¬ 
accuracy, a single false step, will mar your object and confuse the tribunal. 
Judge Dillon says that “a case ought to be opened leaf bv leaf, as a rose 
unfolds-’’ Repitition or irrelevant facts should be carefully avoided and the 
principal facts should be mapped out accurately and the line along which 
you intend to travel should be made plain- Bear in the mind the issues and 
the evidence which will substantiate them and this will clarify your ideas. 
Never exaggerate facts or indulge in high-flown language- State your c.ase 
in the simplest possible words with all the earnestness that you can com¬ 
mand- An opening is not intended to be an elaborate production- What 
is needed is a simple narrative of facts in as few words as possible, giving an 
idea of the exact nature of the case* "Counsel in opening states the facts of 
the case, the substance of the evidence he has to adduce, and its effect on 
proving his case, and remarks upon any points of law involved in the case 
Counsel may in opening refer to those facts of which the Court takes 
judicial notic. Neither in the opening nor at any stage of the trial may 
counsel give his own personal opinion of the case or mention facts which 
require proof, but which it is not intended to prove, or which are inelivant 
to the issue to be tried.” (Halsbury, Vol II, s. 685). 

As a rule, an advocate should not in his opening statement worry 
himself with the case of his opponent by anticipating defence. He may have 
a knowledge of the defence as disclosed in the pleadings, but he has no 
idea as to how would the ca.'e be presented, or on what points would his 
adversary rely. There are no doubt cases in which some advantage may be 
gained by anticipating a defence and attempting to break it down._ It is not 
a bad policy to take the wind out of the sails of the opponent, if it can be 
successfully done at this stage. But in the majority of cases, it is injudicious 
to anticipate defence when opening the case. The opponent will in duj 
time present bis case and indicate the lines of defence and plaintiff s 
advocate can then offer blows* There may be facts favourable to the 
opponent, but if the defence be anticipated, there is a great likelihood of 
their being brought to prominence while presenting plaintiff’s case- This 
procedure not unofren stands in the way of creating a favourable impression 
of plaintiff’s case, which is the principal object of opening the case. If it is 
all necessary to state facts favourable to the other side when opening 
plaintiff’s case, it should be done fairly, but care must be taken that the 
facts favourable to the plaintiff are not put in the background. The 
opening statement of plaintiff’s case is intended to make a favourable im- 
pressioii and so an advocate cannot be charged with unfairness, if facts 
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unfavourable to him are not touched in it. It professes to he the statement 
of one side only. The other side will have his turn -'nd his cese will then 
be presented in the best possible manner. The questions of fact and law 
should be stated briefly and clearly. Cox says: “Then taking each of these 
questions in turn, state in the form of narrative the proofs you propose to 
produce in order to its establishment; and in so doing be very careful to 
show no misgivings about it by anticipating objections, apologising for defects, 
or making an effort to give weight to certain witnesses, for you must assume 
that they are unimpeacable until they are shaken by your opponent, and 
their testimony to be conclusive until it is shown to be otherwise’’ (Cox's 
Advocate). “The best authorities are not agreed as to whether an advocate 
should anticipate his opponent and state the arguments which he will 
probably make, or refrain from doing so. Both methods have their advantages 
and their disadvantages Charles James Fox, one of the most accomplished 
debaters i'of modern times, was accustomed to state the arguments of his 
adversaries with greater strength than they could state them and then 
demolish them, but the course is not always w'se especially in the 
opening statement, for nn advocate may state something which would not 
have occurred to his opponent” (Harwicke, p. 39). 

Lord Brougham in his defence of Queen Caroline, commented with 
great pfifect upon the opening statements of Gifford, the Attorney-General, 
who had stated much too strongly the evidence of adultery which he said he 
would nticduce againstthe Queen. He comments upon ihe discrepancies 
mentioned thus“ He meant to point out the parts of his learned friend, 
the Attorney-General’s opening statement, which, instead of receiving 
support from the evidence.- were either not touched upon by it at all, or 
actually negatived out of the mouth of his own witnesses.” 

“Their Lordships would perceive that every one of these assertions in 
his learned friend's speech rose one above the other in successive height, 
according to their relative importance, and even the lowest of them it was 
of essential importance to sustain by evidence for his case. But every one of 
them he not only (ailed to prove as he promised to prove by evidence but he 
actually negatived some of the most material of them by the witnesses whom 
he had produced at the bar evidently for the purpose of substantiating 
them. When the witness Demont was at the bar, he repeatedly asked her 
respecting these parts of her statement, but she who was destined to tell 
them all, denied any knowledge of where the Queen went to on that parti¬ 
cular night alluded to- She denied that she knew where the Quean went 
after she left her bed room” (Hardwicke, pp. 35, 38). 

“ In his opening speech the advocate should be careful not to expiate 
at length upon the weak points of his own side, nor dwell long upon the 
strong po’nts of his adversary. He should also be careful not to go outside 
of the record, as many advocates do in their opening speeches, for the judge 
or the vigilant opposing counsel will ask him to confine himself. We once 
heard Mr. Joseph H. Choate ask his adversary not to testify himself, but to 
allow his witnesses to do so for him. Every time an advocate is corrected 
in this way, he is injured in the estimation of the jutv. The jurors think it 
an attempt to bring something into the case that should not be brought in, 
for the purpose of deceiving them, and they resent it accordingly ” (Hard¬ 
wicke, p. 48). 

The following illustratbn from Cox’s “The Advocate: his Training, 
Practice, Rights and Duties” will show bow to open a case in short and 
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intelligible manner:-"‘Gentlemen of the jury-In this case John Doe is 
the plaintiff and Richard Doe is the defendant- The action is brought to 
recover damages for a trespass by the defendant upon certain premises of 
the plaintiff, in Ide, wi:h icounty of Devon. The defendant has pleaded- 
(1) That he is not guilty of trespass ; (2) That he * entered the premises m 
question by leave_ and license of one James Brown, who was the tenant in 
possession of the said premises. To the second plea the plaintiff has replied 
that said James Brown was not in lawful possession of the premises, nor 
entitled to give such leave and license, and these are the questions you have 
to try.’ 

A statement somewhat in this form might be made with equal ease 
however various, complicated, or technical the pleadings, and indeed, some 
such sketch of it must have been drawn in the pleader’s mind, or set down 
upon his notes, before he put it into technical form. 

As a general rule, the statement of the case for the plaintiff should be 
calm, temperate, and dignified; orderly in arrangement, lucid in language, 
and as brief as the facts to be told will permit. Remember that a plaintiff is 
supposed to come into Court to demand redress for a wrong done to him : 
he is there of his own will, invoking the aid of public justice to procure 
compensation for his private injury. You cannot more effectually awaken 
a sympathy for your wronged client and indignation against the wrong-doer 
than by a simple description of the injury and a careful abstinence from 
angry comments, personal abuse, and other indications that revenge rather 
than redress is the plaintiff’s object. An orderly and lucid statement of 
the case, keeping as closely as may be to the order of time in the relation of 
events, is almost always desirable ; because a plaintiff, who is the mover in 
the action, and comes voluntarily into Court, may be supposed in most cases 
to have the right on his side, and always to have some probable foundation 
for his claim. So that it is very rarely his policy to throw a iog about the 
case. 

You will begin, of course, with an account of the parties, who and what 
they are and the circumstances that led to the present dispute ; then you 
will state with precision the nature of the dispute itself, and whether it is 
upon a question of law, or of fact, or both, with the very points at issue,— 
the one for the information of the Court, and the other for the information 
of the jury, that attention may be directed more readily and surely to your 
evidence as it bears upon these points. Of so much importance is this that 
you should take some pains by previous preparation to put them into the 
most distinct shape, and you should repeat each one toidem verbis, whenever you 
introduce your statement, and when you close the evidence that bears upon 
it. Then taking each of these questions in turn, state, in a narrative form, 
the proofs you propose to produce in order to its establishment, and in so 
doing be very careful to show no misgivings about it by anticipating objections, 
apologising for defects, or making an effort to give weight to certain witnesses, 
for you must assume that they are unimpeachable until they are shaken by 
their opponents, and their testimony to be conclusive until it is shown to be 
otherwise. If you display the slightest doubt about your own case and your 
own witnesses, they will be at once suspected to be far worse than they are, 
they will be heard with a prejudice against them, and small errors which, 
UMUspected, would not have been noticed, are instMtly enlisted to confirm 
this foregone conclusion. Hence, to much emotion, too much anxiety, too 
much elaboration, and too much effort, in an opening speech, are calculated 
to damage the cause, by exciting a suspicion that it is not so good a one as it 
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should be. And then it becomes a difficult task to combat a prejudice 
as well as to convince. You should reserve your energies and your eloquence 
for the reply- Now to make any narrative clearly intelligible, the 6rst care 
IS to observe, as closely as possible, the order ot time in detailing the events. 
You will commence, of course, with a description of the parties, who and 
what they are, With the addition of any circumstances in the position of 
either ot them which may affect the case by explaining subsequent transac¬ 
tions, or aggravating the damages. If locality is in any way concerned, 
describe the locus m quo, and, it possible, m all cases use a map for this 
purpose. The rudest drawing of a place is moie intelligible than any verbal 
description ; and it has the still more important use ot at once arousing, and 
fixing upon the story, the attention of the jury- Having described the person 
and the place, take up your narrative at such period preceding the immediate 
matter in controversy as may be necessary to explain the cause of it, to use 
a legal phrase, begin with the inducement. Show how it was that the conflict 
arose. Then describe minutely, with careful reference to the plan, if there 
be one, the subject matter ot the dispute, and the precise questions which 
the jury will have to determine in relation to it. This done, you will proceed 
to state your case, the taels and arguments upon which you rest your claim 
to the verdict- Advocates do not always make this statement in this part 
ot their opening. Utten they reserve it lor the close, preferring first to 
state their evidence- But consulting, as before suggested, one’s own mind 
tor the manner in which conviction is most readily produced, it appears that, 
to make the account ot the evidence easily intelligible, it is necessary to 
have such a previous view of the facts ai might enable us to discern the 
bearings of the promised testimony- We would, therefore, earnestly 
lecommcnd you to adopt, as an invariable rule of your practice, the plan ot 
preceding your statement ot the evidence with a succint nanative of the 
tacts and the arguments you found upon them, briefly set forth, and then 
to proceed to describe the testimony by which, as you are 
instructed, you will establish those facts. This accomplished, and not 
before, you should proceed to state the particular evidence by which you 
propose to establish the tacts you have detailed; and in arranging your 
statement you will often nave this difficulty to encounter—the same witness 
will sometimes speak to different parts of the transaction, and the question 
occurs whether it is the better course to deal with the whole testimony ot 
the witness at once and dismiss him, or to confine the statement to so much 
of it as comes in order ot time and introduce him again when he is wanted- 
But this often recurring source ot perplexity will be entirely removed by 
observance ot the arrangement above proposed. Having stated, in a narrative 
form, the whole story intended to be proved, with the argument founded 
upon the tacts, apart from any particular proposed proofs, and the jury being 
thus already in possession of the tacts and their mutual bearings, all that now 
remains for you to do is to introduce to them the persons and documents 
by which you hope to establish the case you have already painted upon 
their minds. 

‘‘ In concluding your opening, it is rarely prudent to do more than 
briefly repeat the outlines of your case and especially so much of it as goes 
to aggravate damages, winding up by a calm assertion of your confidence that 
if you establish the case you heve stated, you will be entitled to their verdict- 
Anything in the shape of a focmel peroration, and especially any display of 
eloquence at the close of an opening, is out of place and in bad taste, and 
only permissible in a few exceptional cases, of which it must be left to your 
dtsaetion at the moment to determine.” 



OPENING THE CASE BY DEFENCE 705 

ihe following rules mth regard to the statement of the case are taken 
from an American book Work of the Advocate” (1888 Ed, p. 207) by 
B. K. Elliott and W. F. Elhott 1. The opening of counsel should ordinarily 
consist of a comparatively brief statement of the nature of the action the 
substance of the Readings, the issues to be tried, and the facts expected to be 
established. 2. Counsel should not be permitted to rehearse the evidence 

at length, but should be confined to the statement of the facts, and only 
such facts, as a rule, as may fairly be shown under the issues. 3. The 
imitation and regulation of opening statement must rest largely in the 
discretion of the trial Court, subject however, to the revision power of the 
higher Court for abuse thereof. 4. Where counsel exceeds the proper 
limits in opening, an objection should be made, and an exception taken to 
the ruling of the trial Court, in order to present the matter on appeal. >, 
Counsel in his opening statement, should be careful to base his action or 
defence on a tenable theory, and to state his entire claim.” 

CHAPTER 113 


Opening the case by Defence 

Regarding opening the case by defence, Harris says; “ The first point 
to decide is at what point to commence the attack. A great deal may 
depend upon this. You may expend much energy in fruitless work. The 
weak places are undoubtedly attractive, but, as a rule, should be reserved, 
because at a later period the effect will be greater and the demolition appear 
to be more complete. Attack, therefore, the strong points first, but not by 
irect blows. You cannot knock down a substantial wall by butting your 
head against it. There are improbabilities and inconsistencies, perhaps, or 
paitialitics to deal with. You may possibly get these and shake the very 
foundations on which the whole fabric rests. Having disposed of the weaker 
points of your opponent’s case and attacked the strong ones by well arranged 
argument, the next duty will be to present your own facts, and in tdoing this 
the great rule to observe is to arrange them mth due regard to probabilities* 
This is not always alone; it is sometimes not even thought of. The same 
facts may be so ill-arranged, that collateral circumstances (never to be lost 
sight of, though irrelevant as evidence) may raise the strongest improbabilities 
against you. On the other hand by a skilful arrangement the opposite 
result will be produced.’ Harris' Advocacy, Pp-162-166. 

“ The plaintiff’s case being closed, that of the defendant begins. You 
will open with an address to the jury in which you comment upon the case 
a? disclosed by the plaintiff, and state the case which you propose to produce 
in answer to it. Herein does it differ materially from the plaintiff s openmg, 
for whereas his counsel properly confines himself to a statement of the racts, 
reserving commentary for his reply, the defendant’s counsel must perform 
the double duty, and combine the spirit of a replji with the calmness and 
clearness of an opening. It is his single opportunityffor addressing the jury, 
and he must use it to travel over the whole case, with comment, not only 
upon that which has been proved, but also that which yet 
^oved, and which may or may not answer to his anticipation. Hence tim 
o^i^lty of a defence. It is usually said that a reply is the test 
w ability; and so it is in debate^ But the '.saying has been incon- 
si^ately extended to forensic oratory, in which the circumstances are my 
d&tent. In debate there is no necessity for anticipating 
of facts, which may not be proved after aU, and dealing with them a it 
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pioved To answer the argument on the otherside, and urge his o% 
reasons, are all that devolve upon the debates, But at the bat the counsel 
for the defendant must do all that the debater is required to do, with the 
additional difiiculry that he must state a case that will be aj 
answer, and yet must state it so that a failure in prooj 
of parts of it shall not be destructive to the whole; for one of the fe 
lessons of experience in advocacy is the little reliance to be place; 
on instructions, not from any fault of the attorney, but because witnesses 
from many motives, are wont to make to the attorney in his office! 
statement very different from that which they will venture, under thl 
sanction of an oath, with a cross-examination in prospect, and with the eyei 
of the public upon them. 

“ As a general rule it may be desirable to treat your subject ii 
its natural order, that is to say in the order in which it has been ahead; 
presented to the minds of the jury, unless some special reasons exist foi 
dealing with it otherwise. Bear then, this in mind, when you rise to opei 
a defence, that you are about to comment upon a story already knowi 
to the jury, that is your business to convince them that this story i 
not credible, by reason either of its own intrinsic improbabilities, or o 
the insufficiency of the testimony by which it was supported, orofth 

little faith due to the witnesses, or of the contradictions which you purpos; 

to produce. In order to remove the impressions made upon their mini 
by that story, you must ask them to review it with you and to do this 
you must recall it to them; and as we have sought to show you, it cat 
best be recalled in the order in which it was imparted to them. That 
occurs another question, upon which there is some difference of opinion 
even among experienced advocates, namely, is it more prudent to recal 
the whole of your adversary’s case, its strongest as well as that which yoi 
can; or, to pass over that which tells against you, and to dwell exclusivel; 
on that which you can meet? On the om hand, it is said that, b 
reviewing the strong points, and leaving them unassailed, you not onl 
recall what may have been unnoticed, but you give them double significano 
by the confession of their strength, implied in the inability to answer them 
On the other hand, it is argued that not to notice them at all, is ti 
admit them to be unanswerable and destructive, and thus to concede 
victory. This is a dilemma of such frequent occurence that we sWl 
have been very glad if we could have discovered any ru'es for guidanc 
in the choice. But we have endeavoured in vain to do so* Even afte 
the experiment has been made, and with reference ro the results of actua 
experience, we are unable to say which course has the balance of reasoi 
or the proof of practice to recommend it. Much must depend upon tb 
p^jiticular circumstances of the case, upon the impression apparently mad 
.upon the Jury, upon the nature and worth of the answer you ate abou 
to put in* 

“ As a general rule, it will be the more prudent course to begi 
with a review., of the case as disclosed by the plaintiff, and then to stat 
your own case; but to this there will be exceptions under special circum 
stances, some of which we will notice presently* Take the story as i 
was told, not strictly observing the order of witnesses, but rather th 
order of time* A favorite and often very effective opening of a defenc 
is an allusion to the highly-colored assertions of the counsel, for the 
plaintiff as compared with his proofs; for seldom, indeed does the sifte 
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,(jyite fulfil the promise of the opening- Remindin| the jury of 
V * vou disturb their confidence in the case already submitted to them,' 
j In conciliate their good-will to give you. who appear as an injured 
and ^ Then travel carefully through the case, 

tf it with your own comments, and according to your own view 
lestatiiiR presenting it under a different aspect. Take care that no 
° t nart of it escapes your notice Point out its shortcomings. Show 
^eaKpa'- ^jojthlessness of what is proved, but show much more might 
°lfuld have been proved. Ox nothing does a skilful advocate take 
dvantage than of omissions of evidence, and nothing is more telling 
'“viftLiury to the disadvantage of the party so complained of; a motive 
r the witness is always, and not unreasonably, suspected, 

^.I'^fthat suspicion it is permissible to avail yourself. Then you must 
u ° if vou can that the evidence upon which you are commenting 
J 'nnt bear the construction intended to be put upon it that may occur 
Jfli But observe that, in the performance of this portion of your task 
notion will be necessary on your part to proceed upon substantial 
r and nnlv to put forward objections that have some show of reason 
in°e in thnn,. CriricUm that i, ob^nsl, toolou, wiBiecoil 
youiself and damage you much more than your adversary- 

“Another very important rule is, not to perplex the jury with 
a dofences Even it you have many answers, it will be your 

mies^ policy to ’take the strongest and best, and rely upon that, or. 
rmosrupon two or three, if they be very concluave: but let it be 
n iSexSe answer with weak and subtle ones pne in a thousand 
■ rlnT mflv lose a cause by omitting to brng forward some 

Ser weak defence, alter having thrown yourself upon your strong one; but 

for onr that this is likely to happen, you will twenty times lose the 
Lt/rn,,rstronc defence would have secured, had you not weakened it 
by tacking to it some other mote refined, and, therefore less intelligible one. ^ 
“The art of a defence consists in battering down your adversarys. 
case and erecting your own upon its ruins. This shows you the proper 
nXV nfvfur strategy You must first attack the case on the other side, 
fd haLTto its foSd'.^^^^ beiore you atempt to lay the foundaijom 
f your o^n Yet apparently obvious as is this policy of a defence^ 

SpL no th= weahaai^ 

defence, for you know not what may L can be had 

reliance at last. This, at lea.st is of such advantage “ 

from it you are certain: nothing can deprive you o ti^at But youjr^own 

case, however apparently strong, is never secure anticipate 

«.?’break down « laat, 

nor control, and then your only hope wUl „ jj is ^pon 

has been done to the case of the for the plaintiff 

the other side that the onus of proof 'f ht 

to make out his case to the satisfaction | still you will be 

be equally unable to prove what you had ^ advocate always, in 

entitled to the vetdict. Therefore it w that J. . a permits no weak 
defences, throws his whole strength into the attack, anapermim 
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pointi in the sum or m the detaiU of proof, to escape his criticism. He will 
labor at this, while often he will pass lightly over the evidence he proposes to 
produce on his own part leaving the later to tell its own tale, if it is sttotio 
and covering its defects if it is weak. In commenting upon evidence, yoil 
may criticise either the evidence itself, or the witnesses or both. You nay 
take the case either in the order the witnesses were examined, or in that o( 
time, according to the story. The latter is perhaps the more intelligible 
arrangement for a jury. You will be guided by circumstances in your choice 
each case having its own considerations in this respect* which no general rule 
could anticipate. In dealing with the evidence of witnetses, your sagacity 
will be exercised in detecting and exposing contradictions, improbabilities, 
and statements are variance with the evidence of other witnesses. No 
portion of the duties of an advocate opening a defence are so effective as this." 

"You will now proceed to open your defence ; to state what is the 
answer you are prepared to put into so much of the plaintiff’s case as requires! 
an answer. In your commentary upon it you have shown what of it was 
untenable, what unproved—what had, in fact, answered itself. You have' 
now to show the means by which you propose to defeat by evidence that 
which you were unable to beat down by argument- Here, also, your task is 
more delicate and difficult than that of the counsel who opens a plaittiff's 
case. Great caution is required; some tact is to be exercised; yoiit 
judgment must be ever on the watch to control your tongue. You must be 
■ careful to state no more than you arc confident of being able to prove; you 
must avoid unnecessary proofs—-by which we mean, the proving of that which 
is not denied, or not relevant, or which is already established by the witnesses 
on the other side ; for an unnecessary witness is always dangerous; once in 
the box he is equally the property of your opponent, and you cannot know 
what damaging facts may be obtained from him in cross-examination. It, on 
the other hand, you refer to him in your speech, and afterwards omit to cal 
him, you expose yourself to put the worst construction upon this discrepancj 
, between promise and performance. In stating youc defence, if it is a stroni 
one* it is desirable briefly to recall the parts of the plaintiff’s case to which it 
is an answer, by which you impress it the more forcibly upon the jury; anl 
this should be done, not by stating all ol the plantiff’s case at once, but each 
part of it that you refute, insuccession with the answer following immediately 
• upon the fact; for juries cannot pursue a train of argument, nor even carry 
in their minds many successive facts, so as to apply a succession of otuer facts 
to those which have preceded. “And your statement of facts—that is, the 
opening of your defence—should be, like all statements of a case, plain, 
perspicuous, and unimpassioned, but also pictorial and dramatic. There must 
be no effort to be oratorical, no flight of eloquence of poetry, no appeal to the 
passion—only mere narrative, told in the language most intelligible to un¬ 
learned ears, delivered in a converational tone, and in the manner of one 
telling a story." 

“Having concluded the statement of your case, you will the proceed to 
make application of it to the case of the plantiff, showing how triumphantly 
it will answer this point, how it will demolish that one, how little remains 
unshaken, and how wothless that little is. Here it is permissible to be some¬ 
what discursive; to call in the aid of any acts of oratory that may be apt to 
the occaaon, for the purpose of yet mote damaging the case of your opponent 
or Evoking a favourable opinion of your own. Not the least of the 
difficulties you will feel is to decide the best manner of dealing with so 
much of the plaintifTs Cf,3e as you are able to answer only partially and 
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impcrffictly* That it is that will test your tact ard discretion. The parts 
to which you have no answer you will of course pass unnoticed. But the 
most cautious discretion is requisite to determine if, and how, you shall deal 
with facts to which you have not a satisfactory answer- It is impossible to 
suggest any rule for your guidance in these circumstances- Yau must rely 
upon your own tact at the naoment, to determine you how to treat them- 
This is an art which experience alone can teach, and we cannot do more 
than remind you of the existence of these difEculties, and of the capacities 
that will be required of you to meet and overcome them-” 

“ While arguing defendant’s case it should be remembered that the 
right of reply is in the plaintiff and it is therefore necessary to forestall all 
possible objections that may be urged against him. Both sides having stated 
theii cases and the whole evidence being before the parties, it is not very 
difficult to anticipate the points that go against the defendant. This is the 
time for taking stock of the whole situation and to display one’s power of 
reasoning* Collateral facts might not be of much value when taken by them¬ 
selves, but when fitted in with the material facts, they may render a thing 
highly probable. The weakness of the case should not be passed over without 
suitable explanation- The other side will have discovered them and when 
plaintiff’s time comes, he will try to make the best use of them- The strong 
points should be placed in the forefront and forcibly impressed upon the 
Judge. In addressing the Court, the advocate should remember that judges, 
having highly trained minds, usually understand what is said to them without 
difficutly, no matter how technical the language used, while in arguing a case 
to the jury he must use as few technical words as possible, and explain the 
few that he does use. In the argument to the Court he need not usually 
state his propositions more then once, while in his address to the jury he will 
often be compelled to repeat them under different forms ” IHardwicke, p. 390). 


CHAPTER 114 

Concluding Address Illustrations 

Sometimes wonderful effect is created by the manner of your conclud¬ 
ing speach to the Jury. The last words ring in the ear if they are thought¬ 
fully chosen for the occasion. The last impression is always the best. In 
your concluding address you must t<ive the short summary of your speech 
and wind it up in a graceful and effective manner. Here are few illustrations 
of the concluding addresses by eminent counsels:— 

Mrs. Thompson was committed to stand her trial on 6th December, 
1922 on a charge of murdering her husband. The excluding address by Sir 
H- Ourtis Bennet was to the following effectIt will be foi you to say 
whether the arguments I have put forward for your conaderation are well 
founded or not. It will be for you to say, when you have heard the Solicitor 
General address you again on behalf of the Crown, whether the prosecution 
have proved that either of these people is guilty of murder I am 
cemed with Mrs. Thompson* It will be for you to say whether she is gu 
murder, of whether all the prosecution have done is to show you a cloud ot 

prejudice, and whether it may or may not be that upon some other md^ 

ment she may be found guilty- I have submitted as P^ain y 
upon this indictment, not only have the prosecution not pro g > 

but if you go through these letters and discuss them you will see they are 
quite consistent with the view I have put before you, an “9^ 

aistent, because there are many more references to ^Lm^^that 

ingtinie together in the future, and waiting those three of five years, that 



710 


argument 


all these letters are consistent with the innocence of both the people in this 
trial* As far as Mrs. Thompson is concerned, you do not have to consider the 
case against her until you are satisSed beyond all reasonable doubt that By¬ 
waters is guilty of murder, a decision which, in ray submission to you, you 
will never come to when you consider vour verdict. E am loath to leave this 
discussion, because I am anxious to feel and know that I have dealt with the 
whole case as it is put against Mrs. Thompson I know I hrve risked your 
displeasure in taking up your time it such length, but you do not grudge a 
few hours one way or the other spent on something which means eternity. 
Of course, I cannot see what is in your minds, because I c.innot tell whether 
the matters I have been discussing are matters that you don’t want to discuss 
because you have made up your minds. But in asking this question I know 
one thing; I shall get your answer, and the answer to the question I have put 
IS the answer that Mrs. Thompson is not guilty." 

2. In the famous trial of Sir Roger Casement for treason, the defence 
counsel Mr. Artemus Jones appealed to the Jury, in his concluding address 
thus:—‘‘ I am not going to make any appeal to you on beh.ilf of the prisoner 
which is founded upon anything except those considerations that the law 
allows. I am not going to address you upon the terrible responsibility that 
rests upon you in considering this case. It is. as I said befoie, a matter of life 
and death, and it would ill become me to dwell upon that aspect of the 
matter as far as you are concerned* I spoke just now oi the responsibility 
which devolves upon counsJwhoare pleading for the liie cV a fellow-creature* 
That responsibility is small compared with your responsibility* Each one of 
you must be satisfied beyond a reasonable doubt that the Crown have made 
out their case. The law demands, as the Attorney-General said, a forfeit; 
but that is not all the law demands. That man h.is a light to demand from 
you the same care and scrutiny in weighing the ovkionce as any one of you 
would expect to get were you standing in that dock. It is said that life is a 
comedy to those who look on, and it is tragedy to those who feel* This trial 
may mean a tragedy to the prison'T on account of tlie tenihle responsibility 
which rests upon your shoublcrs. Each one of you must be haiistisd, and 
satisfied beyond all re.asonable, doubt, that the Crown have made out their 
case. I am not going to address any apiieal (o you based upon sympathy or 
upon anything like an emotional plea in tin* wav of mercy. The ancient and 
valiant race from which this man so rings docs not pioduce tlie type C)f man 
who shrines from death for the sake of his country The history ol Ireland 
contains many melancholy and sad chapters, ami not the least sad is the 
chapter which tells and speaks so eloquently of so many mistaken sons 
of that unfortun,ato country who have gone to the scullold, as they think 
for the snake of their native land. 1 am not going to base any appeal to 
you upon emotions. If the Crown have made out tlieir case, it is your 
duty as lawful citizens to return a verdict of guilty ; but I daiiii this, that the 
law requires that the Crown should prove their casand prove it up to the 
hilt, and you must with sure judgment and with clean, consciences consider 
if you be satisfied upon that, point; and if you do that if you appioach the 
case in that spirit and apply that test to it, dark and heavy as the case may 
be as far as the defence is concerned. I do suggest to you that there is a 
way open to you to return a verdict which would be none the less just 
because it is humane." 

3. Eugene Aram who was executed on the 6th of August, 1759, for 
a muider committed on the 8th of February, in the year 1744-45* was allowed 
to Address thfe Court iti person* He flung a great surprised when be 
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challeng 2 d the identification of the deceased by means of bones. He referred 
to his good character m his defence as underI have heard, my lord, 
the indictment read wherein I 6nd myself charged with the highest crime 
with an enormity I ana altogether incapable of a fact, to the commission of 
which there goes tar more insensibility of heart, more prefligacy ot morals, 
then ever fell to my lot. And nothing possibly could have admitted a 
presumption of this nature, but a depravity not inferior to that imputed to 
me- However, as I stand indicated at your lordship's bar, and have heard 
what IS called evidence in support of such a charge. I very humbly solicit 
your lordship s patience, and beg the hearing ot this respectable audience, 
while I, single and unskilful, destitute of friends, and unassisted by Counsel 
say something, perhaps, like argument in my defence. ' 


First, my lord, the whole tenour of my conduct in life contradicts 
every particular of this indictment- Yet, I had never said this, did not my 
present circumstances extoit it from me, and seem to make it necessary. 
Permit me here, my lord to call upon malignity itself so long and cruelly 
busied in this prosecution, to charge upon me any immorality of which 
prejudice was not the author. No, my lord, I concerted not schemes of 
fraud, projected no violence, injured no man’s person or property. My 
days were honestly laborious, my nights intensely studious. And I humbly 
conceive my notice ot this, especially at this time, will not be thought 
impertinent or unreasonable, but at least deserving some attention ; because, 
niy lord, that any person, after a temperate use of life, a series of chinking 
and acting regularly and without one single deviation from sobriety, should 
plunge inro the very depth of profligacy, precipitately and at once, is 
altogether improbable and unprecedented, and absolutely inconsistent with 
the course of things. Mankind is never corrupted at once-viUany is always 
progressive, and declines from right, step after step, till every regard of 
probity is lost, and every sense of all moral obligations totally perishes. 
Permit me next, my lord, to observe a little upon the bones which have 
been discovered. It is said, which is perhaps saying very far, that these 
are the skeleton of man. This possible, indeed, it may but, then, is there 
any certain known criterion which incontestably distinguishes the sex in 
human bones ? Let it be considered, my lord, whether the ascertaining of 
this point ought not to precede any attempt to identify them. 


Now, my lord, having endeavoured to show that the whole of this 
process is altogether repugnant to every part of my life; that it is inconsistent 
with my condition of health about that time—that no rational inference can 
be drawn that a person is dead who suddenly disappears—that hermitages 
were the constant repositories of the bones of the recluse—that the proofs 
of this are well authenticated—that the revolution is religion or the fortune 
of war has mangled or buried the dead—the conclusion remains, perhaps no 
less reasonably than impatiently wished for. I, last, alter a years confine¬ 
ment, equal to either fortune* put myself upon the candour, the justice, 
the humanity of your lordship, and upon your* my countrymen* gentlemen 
of the Jury." 

4. In the trial of George Henry Lamson, the defence Ccmnsel, Mr. 
Williams the defence Counsel warned the Jury against being influenced by 
external circumstances or by opinion of the Judge. He saidGentlemen, 
Junes have made mistakes; Judges have made mistakes; and, although 
Judges tell Juries, and tell them earnestly and sincerely for the Judges ot 
this country are one of its brightest ornaments although they tell Juries, 
j^itending that the should act upon what they say, not to take any exptession 
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of opinion from them, because the responsibility rests with the twelve men 
who have to try the case ; yet gentlemen, in my humble opinion, when you 
come to consider that our Judges are in many cases clavated to the bench 
from being the most successful of advocates and the highest ornaments of 
advocacy in their protession, you must fell that it is difficult for a Judge, or 
any human being who has been a successful advocate, and who has been one 
of the brightest orators of the age, entirely to divest himself of oratory. 

The lion cannot change his skin the lenpared cannot change his spots; and, 

however unwilling a Judge mav be that any sentence or word of his might 
affect the opinion of the Jury, the tense that have so long charmed never 
lose their charm, however much it may be desired—' the right hand ’’ never 
forgets " its cunning.” I make these observations with all sinccreity and 
with all respect, knowing that they will be taken in the sense in which they 
are meant. 

Gentlemen, I now come to what is to me the most painful part of my 
duty* I have told you that you have the life of my duty. I have told you 
that you have the life of a tellow-creatiire in your hands. In reality you 
have a trinity of lives in your hands. You have three people to consider. 
I his man has a wife. Who stood by him in the hour of poverty ? That 
wife. Did you notice her on the first day ? A thin, spare figure came up 
to that dock and took him by the hand, saying by her presence. “ Though 
all men be against you, though all the world be against you, in my Wt 
there is room for you still.” Gentlemen, they say that women aie inferior 
creatures, but in the hour of retribution it may be said of women— 

When pain and anguish wring the brow, 

A ministeting angel thou- 

She had sworn at the alter to Wc, honour, and obey him. It is well 
that the compilers of the solemn service put'' love ” first, for where there 
is woman’s love the otheis follow, as a matter of course; and up to this 
moment she has stood, as to speak, by his side. Gentlemen, if the prisoner 
be convicted, and his life be sacrificed, what a legacy is there for her. What 
a reward for all her true nobility, and for all that is soitest and best in life—a 
widowed home, a cursed life, and a poor little child never to be taught to 
lisp its father’s name, its inheritance the inheritance of Cain. 

I make these observations, gentlemen, not with any desire to make 
your deviate by one bair’s-breadth from the path of duty which you are 
bound to tread ; but 1 do make them to beg to entreat, to beseech you, with 
these last tones of my voice, not to found your verdict upon speculative 
theories and visionary ideas, but to test, and try, and weigh—and accurately 
weigh—every particle of the evidence—real, solid, cogent evidence—before 
you come to a verdict antagonistic to this man, into your hands I commend a 
brother’s life, for, no matter what our nationality or creed may be, by the 
common tie of human nature all men are brothers. I can only beg you, 
lastly, the extent towards him—your brother—that upon which, in my 
humble judgment, all true religion is founded, do unto him—your brother, 
as you would if you were placed in such dire straits, that your brethren 
tbot^Id do unto you, and may the Lord direct you right 



CHAPTER 115 
Model Questions 


The following model questions are set forth in order to facilitate the 
workof the junior counsel. Senior counsel will also find them as unerring 
guide. These questions are, by no means, exhaustive on the subject, but can 
serve as an intelligent hints for effective cross-examination* 

I. In Criminal Trials Generally 


1. Was there any delay in F. L R. ? 1924 A. 441, 25 Cr. L. J. 93,1924 
C. 975 : 51 C. 924, 27 Cr. L- J. 225, 42 C. 784. 

2 Was the accused’s name mentioned in the F. I. R. ? 93 I. C. 892 • 
27Cr.L. J.492. 

3. Were the names of the witnesses mentioned in the F. I. R. ? 1922 
L- 28,1933 L. 1005, 1928 L. 57,1938 L. 507. 

4 Was the F. I. R. given by one who was not an eye-witness ? 1926 
L.369 : 27Cr. L. J. 544.1933 L. 1052. 

5. Was the accused’s name omitted in the F. I. R. althouga it was 
known to the maker ? 1927 L. 149,1929 N. 222,1931 S. 13, 1929 P. 712, 1922 
L. 28,1928 L. 880- 

6. Whether the F. I. R. was given to the oflBcer in charge of the 
Police Station ? 1928 C. 771.42 M. 446,1933 P. 547. 

7. Whether the information was given to the Deputy Superintendent 
of Police ? 1923 M. 394* 

8. Whether the first information report was given at two different 
places ? 58 C. 1312:1931C. 745,2 P. 517,1936 P. 11:36 Cr- L. J. 235, 

9. Was there any discrepancy between the F. I. R. and subsequent 
evidence? 1931L 157,19330. 148. 1935 L. 146, 1931 L. 38, 1923 L.685, 
1922 L. 410. 

10. Was the information given to the Police by telegram ? 1928 M. 
791, 1930 L. 457,1931S. 13,1935 C. 403,1334 L. 413. 

11. Was the F. I. R. given by telephone message ? 1931S. 13. 


■ 12. Whether the witnesses as named in the F. I. R. are produced by 

the prosecution ? 132 C. 118:58 C. 1135, 1934 C. 458, If not, what is the 
reason ? 

13. Was the writer of the F. I. R. produced ? 1935 C. 458,1920 C, 
988. If not, what is the reason ? 

14. Was the information of F. !• R. examined as witness ? 1920 C. 
988,1934 S. 100. If not, what is the reason ? 

15. Is the witness disbelieved in part, and his evidence is against some 
admitted facts ? 1924 P. 813. 

16. Is the prosecution witness untruthful as to the greater part of his 
evidence ? 42 C. 784,55 A. 379,1931 L. 38.1933 A. 401. 

17. Is the prosecution evidence disbelieved regarding one accused ? 
l93lL.38 : 32Cr. L. J. 522, 1934 0. 13. 

713 
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18 Is tha evidence oU witness conflicting - with medical testimony? 
1927 L. 617, 

19. Whether part assigned to the accused is falsified by the medical 
evidence ? 1927 L* 617 : 28 Cr. L. J, 685. 

20. Whether manipulation in the personnel of the actors in the crime 
is extremely easy, and is extremely diflScult to refute ? 1926 0* 120 :27 Cr 
L. J. 529. 

21. In case of party factions, is there any corroboration by some 
document or other reliable evidence ? 1927 M. 820. 

22. Is the alleged eye-witness inimical to the accused ? 1930 

L. 311. 

23. Does the alleged eye-witness belong to the opposite faction’ 
1933 L. 311. 

24. Does the evidence of a witness stand discredited on a crucial 
point? 1930 M. W. N. 723. 

25. Whether the witness is over-zealous for the party and is exag. 
gerating circumstances ? See Taylor 8th Ed-, Ss. 44 and 52. 

26- Is the evidence of a witness discrepant as to the material part ? 
1923 L. 195. 

27. Whether the statement of a witness is hopelessly in conflict with 
his previous one. 1925 L. 483 : 27 Cr, L. J 289. 

28 Whether the witness merely referred to certain documents in 
which he stated his evidence was to be found ? 5 L. 396* 

29. Whether the evidence is doubtful ? 1930 P. 247 : 9 P. 474- 

30. Was the accused implicated only when witnesses in a murder 
case were faced with the necessity of exculpating themselves ? 1930 P. 338: 
1930 Cr. C. 710. 

31. Whether two sets of witnesses are making divergent statements 
about one and the same incident ? 1061. C. 800 : 29 Cr. L. J- 208. 

32. What were the events preceding and leading up to assault on 
deceased person ? 1934 R. 44 : 35 Cr. L. J. 855* 

33. Is the evidence of a witness exaggerated one 7 2 Moore. I. A. 

126. 

34. Is the evidence of a witness of negative character 7 15 Cr. L, 

J. 621. 

35. Are there serious omissions in the evidence of a witness? Will's 
Circustantial Ev., p. 212. 

36. Does the prosecution witnesses deliberately suppress part played 
by the deceased ? 1934 L> 696* 

37. Are there any circumstances which lead one to suspect that the 
real truth has not been placed before the Court ? 1935 C. 304. 

38. Is there any motive for implicating the accused ? 90 P. L. R. 109: 
11 Cr. L. J. 130. 

39. Was there any motive for the crime ? 7 L- 84, 1932 L. 195, 1927 
L. 74,1935 A. 394. 

40. Whether theory of guilt and innocence are both likely ? 1925 
0.676; 26 Cr. L J. 642,1930 Cr. L- J. il7. 
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41. Was the accused identified at the time tof occunencc? 5L. 
L- ]- 3l7. 

« ^9l5T4Src.1r““' 

44. Whether the explanation offered by the accused is satisfactory ? 
1171. C. 212 : 30 Cr. L. J. 727. 

45. Have the prosecution witness shifted the locality or place of 
occurrence ? 1927 L. 617, 

46. Whether the accused was mere suspector at the time of occur¬ 
rence ? 1933 O' 123. 

47. Whether the witness is inimical ? 1923 P. 519,1925 L. 42. 

48- Whether the witness is interested ? 27 Cr. L. J. 223. 1922 L 
but see 1930 C. 645, 51 M. 956,1931 L- 529,1929 M. W. N. 587. ' 

49. Whether the witness is improving upon his former statement 
materially ? 1934 N. 204,212 P. L. R. 19j5.31P. R. 1914 (Cr.). 

50. Whether the witness is a mere child and therefore liable to make 
mistakes and liable to he tutored ? 1929 C- 390 : 31 Cr. L. J. 373, 193j L. 367 
34Cr. UJ.606- 

51. Whether the witness belongs to the same caste and community ? 
1926 P. 36.1925 O. 473,1923 L. 436- 

52- Whether the defence witnesses are associates and friends of the 
accused ? 19.i3 A- 35 ; 24 Cr. L. J. 257,. 


53. Whether the accused is a chance or wajtakar witness ? 100 P. L. 

R. 1915,5 L. 396.1932 A- 322. 

54. Whether the witness has changed sides and has made statement 
in favour of the both prosecution and defence? 1925 0,726 : 26 Cr. L. J. 1236. 

55. Whether the witness is not reliable and has undergone sentences 
and who is under Police surveillance ? 1925 L. 397:89 I. C- 311. 

56. Whether the witness is a debtor of the party ? 1923 R. 30 : 70 I. 
C.902. 

57. Whether the witness gave the statement to police after a long 
delay ? 1922 P. 582 : I P. 630, 99 I. C. 857,28 Cr. L. J. 185,1922 P. 348. 1931 
L. 529 : 32 Cr. L. J. 1032. 

58. Whether the witness is of low status ? 1924 P. C-106:1935 
R.297. 

59. Whether the prosecution witnesses who were on the spot are not 
produced? 8 C. 124, 50 C. 318,7P.50. 

60. Whether the witness was disbelieved in a previous trial ? 1931 

L38. 

61. Did the eye-witness rescue the injured ? 131 P. L. R. 1915,100 
I. C. 357. (If not, the presumption is that he was not there). 

62. Does the witness remember details ? 1935 0. 468 ; 36 Cr. L. J. 115. 

63. Whether the witnesses are partisans ? 1929 0- 494,1927 L. 820. 

64. Do the prosecution witnesses belong to the family of the deceas¬ 
ed? 1935 L. 130, 
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65- Is the witness related to the deceased or complainant 7 lO^i t 
38, 1935 L, 94,1935 L. 130. 

66, Has the witness resiled from his previous statement ? I925 u 
^35. 

67. Is the witness servant of the complainant 7 1922 P. 88. 

68- Does the witness belong to the catefiory of stock witnesses of rt# 
Police, i.eu LanAardars, Zaildars and Sufaidposkes. 1923 L. 333. * 

69. Is the witness repeating part like what he is tutored to savi 

1929 L. 587. ^ 

70. Is the witness under Police surveillance ? 1925 L. 397:26 Cr L 
J. 1335. 

71. Has the witness come forward voluntarily as friend or associate of 
the accused 7 1923 A. 35, 43 A. 186, 1925 0- 473. 

72. Is the witness of loose character 7 12 P. R. 1911 (Cr). 

73 . Is the wound self-inflicted 7 S’e Lyon’s Jur. 1935 Ed., p 239. 

74. Can nrosecution witnesses explain marks of injury on the person 
of the accused 7 27 Cr. L. J. 82L ; 95 I. C. 597. 1933 L. 871: 35 Cr L. ]. 137. 

75. Were the foot-prints of the accused covered ? 

76. How long after the occurrence the foot-prints were -compared by 
the tracker ? 1932 L. 557- 

77. Whether the foot-prints were of a person running, walking, or 
with burden or of bare or booted feet or with shoes ? See Prem’s Criminal 
Practice—Foot-pj'ints. 

78. Whether deceased was aggre.ssor ? 

79 . Did the deceased first give the blow or assault and the accused 
exercised his right of private defence ? 

80. How far was the witness from the scene of occurrence ? 

81. Whether the witness is weak sighted ? 

II. Abduction Cases 

1. What is the age of the girl 7 (Consent of gill of les.s than 16 yean 
is immaterial). 49 C- 905, 1930 C- 437, 1944 B. 159, 59 15. 652. 

2. Whether any force or deceitful mean', was practised on her ? 

3 . Whether the girl had any love ail air or connection with the 
accused before abduction 7 A- L. R, 1933 L. 77 1 ,38 P L. R. 98. 

4 . Whether the girl was happy in her parents’ home ? 

5. Whether she was active abettor in the elopement 7 

6. Whether she was carrying on intrigues with the accused before 
abduction 7 

7. Wlierher she complained about her abduction at the Railway 
Station, or while passing through various villages or Police Stations ? 

8. Whether she complained to anybody when left alone ? 

9* What was the intention of the accu-.cd ? (Abduction in itself 
without intention is no offence). 991. C. 121, 1934 L. 227,1924 L. 218, 13 P. 
R. 1904 Cr., 1934 Pesh. 69.6 C. W. N. 208. 

10. How long she lived with the accused before or after abduction ? 
5eeJ924L.218;24Cr.L,X421. 
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11 . Whether accused had knowledge or intention that she was likely 
to be forced to illicit intercourse ? See 1927 L. 727 : 28 Cr. L J. 584. 

12- Whether the girl had lost her chastity before abduction ? 

13 Whether the version given in Court is consistent with that given 
to police or to persons where she was first arrested ? 

14. Whether the girl is preferring a false charge merely to establish 
her chastity in the eyes ot the relations and acquaintances ? 

15. Whether she had intercourse with the accused willingly ? 

III. Assault on Public Servants (S. 353,1. P. C.) 


1 . Whether the warrant of arrest or attachment or search is lecal ? 

See 1934 A- 1016,1928 M. 624, 51 C. 9.2, 1924 L. 667 (2) : 25 Cr. L. ]. 43. ' 

2. Whether warrant was signed by the presiding ofEcer or JuuSa ? 
See 1934 M. 206 : 35 Cr. L. J 782. 


2. Whether it was executed within the time fixed by the Judge ? See 
1924 N. 68: 25 Cr. L. J. 223 contra, 18 Cr. L. J. 360 :38 T. C. 744. 

4. Whether warrant contained the name of the person to be arrested*’ 
51 C. 902. 

5. Whether Judge or Magistrate -could legally issue warrant ? 

6. Whether the date on or before which warrant of attachment 
is to be executed and the date of its return to Court is given in the 
warrant ? See 1934 A. 1016,35 C. 1076, 37 O 122,1933 A. 46 : 55 A. 119. 

7. Whether search was made in the presence of respectable residents 
of the locality ? 

8. Whether search was made ‘in accordance with Ss. 165,166, Cr. P. 
C ? 30 I. C. 341. 

9. Whether search warrant was legally issued ? 

10. Whether copies of record of search are sent to the Magistrate ? 
See 1932'P. 66. 

11 Whether the public servant was acting bona fide and within the 
legitimate exercise of his public functions ? 25 Cr. L. J. 195. 

12 Whether there was possibility of the accused being roughly 
treated and beaten under order of .the public servant ? 1933 L. 162 ; 34 Cr. 
L.J. 460. 

13. Whether there was merely a scuffle ? 

14. Whether the public servant was exceeding his legitimate 
powers ? 

15 Whether the complaint is by proper person or officer as laid down 
mS.195,‘Cr.P. C. 

16. Whether the act was done in discharge of his duty as public 


servant ? 
17. 


Whether the act was done by public servant in good faith under 


colour of his office ? 

18. Whether any harm was 
conducting search without warrant. 
P.342 : 32Cr. L. J. 1166. 


lone beyond a push to Police Officer 
Xe 1929 A. 903-30 0. L. J. 1145,1931 
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19. Whether public servant had right to search the house ? See 1923 
A. 433 (1): 24 Cr. L. J. 276. 

20. Whether the public servant was putting on his official livery ? 
See 18 Cr. L. J. 689. 

21. Whether the subordinate officer making the search had authority 
in writing ? See 30 I. C. 141. 

22. Whether warrant was legal ? 18 Cr. L. J. 360,1945 N. 210. 

23. Whether the substance of the warrant was notified to accused ? 

24. Whether date of warrant had expired ? 

25. Whether provisions of S. 165 Cr. P. C were complied with ? 

IV. Assault on Woman. (S. 354,1. P. C) 

1. Whether woman had any modesty to be outraged ? See 1928 P. 
326 : 29 Cr. L- J. 325. 

2. Whether accused had intention to outrage her modesty ? 14 Cr. 
L. J. 149,1927 C. 505. 

3. What is the age of the girl ? (A girl of 5 years or so has no 
‘ modesty*) 1933 C. 366 : 35 Cr L. T- 30P, 17 I. C. 794. 

4. Whether the alleged assault was on the occasion of some festival 
whert some liberty is allowed ? 

5. Whether the woman had previous intimacy with accused ? 

6. Whether the woman is only a tool, avenging her husband ? 5 B. 
403. 

7. Whether there is a mark of injury or resistance ? 

8. Whether some clothes of woman or accused are torn ? 

9. Whether the woman is of good character ? 

_ 10. Whether woman is of low class and particularly belonging to a class 
having low morality ? 5 B. 403, Lyons’ Med Jur. (1935), p. 375. 

11. Was there a previous assault ? 134 L. T. 157. 

12. Whether woman had encouraged accused in any way ? 

13. Whether the version of the woman is corroborated by conduct 
and surrounding circumstances ? (1894) 1 U. B. R, 229. 

14. Whethar there was knowledge that the act was likely to outrage 
the woman’s modesty ? 14 Cr. L. J. 149 ; 69 1- C. 149. 

V. Breach of Peace. (S-107, Cr. P. C.) 

1. Whether there are bad feelings between the two sections 7 

2. Whether civil disputes bad been going on for some time -and '^there 
was so serious disputes then ? 1934 Pesh. 21: 35 Cr. L. T. 963. 

3. Whether any wrongful act is contemplated which would lead to 
breach of peace ? 

4. How long the proceedings under S. 107, Cr- P, C., are pending ? 
Was there any dispute during its pendency 7 

5. Whether there had been threats by the accused on dififerent 
occasions 7 91. C. 594.31C. 350. 1929 N. 328,1922 P.‘209,37 A 33. 

6. Whether the object is lawful 7 
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7. Whether accused is exercising his hona fide right ? 13 Cr. L, J. 170j 
7 Cr, L» I. 504,37 A. 33. 

S Whether accused is doing a rightful act which provokes a breach 
t ? 1932 L. 101,1934 0.179. 1934 P. 105,1927 L. 695,34 C. 935,14 B. 
i,*? A 461. 39 I. C. 480. 

' Q Whether there it mere existence of ill-will or enmity between the 
rties ? 1928 L. 243.1922 C. 97. 

^ 10 Whether accused is in lawful possession of the land or house 

about which there is dispute ? 

VI. Breach of Trust. (Ss. 406—403, 409,1. P. C.) 


1 Whether trust was created of the property ? 

2. Whether accused was authorized to sell property entrusted ? 

3. Whether the money paid to accused was a deposit or loan or trust ? 

32 P. R. 1901 Cr. 95 P- R. Ib85. 

4 Whether accused was allowed to expend money on behalt of the 

principal ? 42 A. 522. i . ,, ,. j .> 

5 Whether right to property is disputed or claimed by a third person 7 

29 C 362. 

6. Whether property is movable property ? 1930 R. 158,1925 A. 673, 
23 C. 372. 

7 Whether accused has some claim to property entrusted to him, 
although itis not sustainable in law ? 28 C. W. N. bdl, 29 L C- 671- 

8 Whether there is payment by accused to a proper person? 1934 
S. 22,1928 L. 382,1929 S. 119. 

9. Whether any period was fixed for paymnt into the treasury 7 
561- C.’669. , . . , 

10 Whether accused enriched himself clandestinely at the expense 
of his partner? 1920 M-W. N. 346. ^ • i 

11. Whether there was long delay in bringing complaint for crimina 

delay in remittance? U30 M. 507,1934 C 532, 

41C. 844. 1925 O 613. 

13. Whether there is failure to account for money ? IWU r. 

’‘^'■{i^Whethetmaatertyasindebt to se„^ 

appropriated some small amount? 3 I. C. 285, 140 M. 9- 

15. Whether there was intention to pay back money ? 39 F. L. iw-, 

1930 0. 324.1927 S. 28. . ^ u • -1 iQ3fi M 353 See 

16. Whetherproperty was obtained by cheating? 1936 M.353. 

1936 M.1. 1923 M. 597. r W N- 

17. Whether it was security deposited by servant. 44 C. . 

872. 

18. Whether property is immovable ? 1932 M- W. N. 1353. 

19. Whether there is docomentary evidence ro prove trust or breac 
pf ttust? 
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20. Whether there was wrongful loss of gain ? 1936 P. 350 • 15 P ms 
22 C. 1017,1929 P. 429,1930 B. 490, 46 B. 641, 9 R. 338. ‘ 

VII. Bribery Cases. (S. 161, I. P. C.) 


1. Whether witness paid the bribe himself or was instrumental in pa*, 

ment or co-operated in payment of bribe 7 Such persons are accomnlir/t" 
1929 N. 215 : 30 Cr. L. J. 311,27 C. 144, 26 B. 193,14 B. 331, J 4 B. 115 114 r r 
457,38 I. C. 429. ■■‘‘‘i.U 

2. Whether the witness advancing money had knowledge that bribe 

was to be paid ? Such a witness is an abettor. 1929 N. 215, 1929 B 296 - 5^ 
B. 479, 27 C. 144, 26 B. 193,14 B. 331. ' ' 

3. Whether testimony of bribe-giver is materially corroborated 7 « 
P. L. R. 1918, 30 Cr. L. ]. 311. 

4. Whether money was paid to Police Officer for obtaining release of 
person wrongfully confind ? It amounts to extortion, 27 C. 92^ 1935 B. 


5. Whether there is documentary evidence to establish bribery? 

6. Whether bribe was offered or given openly or secretly ? 

7. Whether it was within the powers of the public servant to show 
any favour to the person offering bribe ? 1921 C. 344 : 64 1. C. 369. 

8. Whether the public servant was functus officio when bribe was 
offered so reconsider the qucsition ? 1929 M 756 : 30 Cr. L. J. 1055. 

9. Whether public servant possessed power to show favour? 19?1 r 
344:64 1. C 369. 

10. Whether money was paid for doing unofficial act ? 1883 A. W. N. 


11. Whether money was taken for public object or charitv? 192^R 
44 : 23 Cr. L. J. 466, 1925 N. 313, 2l B. 517. ^ 


him 


12. Whether money was offered to public servant to lay a trap to expose 
? 22 M- L. T. 373. 


13. Whether the record or judicial file prepared by public servant 
shows that some undue favour was shown ? 

14. Whether complainant has a motive or grudge against the public 
servant ? 

15. Whether complainant had sufficient means to give the bribe ? 

16. Whether the source of money given as briber can be traced ? 

17. Whether it was public servant who actually took the monev nr 
some third person took it on his behalf ? 

18. Whether the pay, status and character of public servant is such 
that he would accept a small sum as bribe ? 

19. Whether payment was made to pass work 7 1944 S-jlSS. 

20. Whether it was a bakhshish ? 


VIII. Cheating Cases 

!■ What was the inducement offered by the accused which led to the 
payment of money ? 

2> Was the mis>approptiation fraudulent 7 
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3 . What was the intention of the accused at the time of the offence ? 
1934P.31. 52 C. 188. 

4 . Could the plaintiff find 'out the exact circumstances under which 

the inducement was made ? 

5 . Did the conduct of the accused induce the plaintiff to part with the 
money ? 

6 . What was the subsequent conduct of the accused ? 1922 A- 244. 

7 . Was the dishoiiest intention on the part of the accused only sub¬ 
sequent to the deed ? 1923 L. 621, 

8 . Was the mis-representation absolutely false ? 

9 Did the accused represent ornaments containing alloy as that of 
pure gold. 1935 R. 426, 29 A. 141,18 A. L. J. 371. 

10 . Was it a case of puffing one’s goods or advertising or giving undue 
praise to one’s good ? 1925 C. 605 ; 26 Cr. L. ]. 921, 

11 . Did the accused give false name and address in order to shield him¬ 
self from prosecution ? (1893) Un-rep, Cr, Case. 635. 

12. Did the accused get money to exert influence to restore complain¬ 
ant to his caste ? 

13. Was the cheque post-dated ? 1936 C. 324. 

14. Did the accused know that the funds in the bank were not sufficient 
to meet the cheque ? 1930 B. 179- 

15. Was an immediate payment contemplated by cheque ? 1928 0. 
292. 

16. Did the accused have any account with the bank ? 1925 C-14: 52 

c. 347. 

17. In case of sale of immovable property whether the accused 
omitted to disclose the previous'encumberance on the property ? 27 A. 302, 
27 A. 561. 

18. In case of concealment of fact whether the accused was legally 
bound to disclose it ? 27 A. 561,30 I. C. 994,1928 P. 337. 

19. Was there any damage or harm to body, mind or reputation ? 
51C. 250. 

20* Was the approximate and natural result due to the act of the in¬ 
ducement ? 52 C. 188. 

21. Did the accused enter an exhibition ortshow without ticket ? o 
Bom. H, C. R> 6 . 

22. What is the financial position of the accused 7 

23. Was he quite honest in his previous dealings ? 

24- Whether it was only doing of something fraudulently or dishonestly ? * 
1938 M. 129,1946 P. 125. 

25. Whether it was only going.of wrong name and address ? (1893) un- 
Rep. Cr. C. 635. 

IX. As to Confession 

A. To a Magistrate Who Recorded-Confession. 

1. Was the confession made before the aewsed was pi^ on trial, viz., 

during police investigation ? 37 C. 467,137 1 . C. 57 ; 33 P- L. R- 25. 
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2. Did you (Magistrate) inquire from the accused, as to how t 

had been in police custody ? 1931 L. 763) 25 B. 543. ® 

3. Did you examine the person of the accused to find out is h k j 

any marks of violence ? ® 

4. Did you question the accused as to how he was treated by the 


5. Did you question the accused as to why he was making confession? 

6. Did you ask the accused if any inducement was offered tn k;™ 

make the confession? reatohimto 


7. Did you ask the accused if any threat was held out to him bv nnlir. 
or any other official 7 y v ^ 


8- Did you give the accused half an hour or so in order to comonw 
himself before recording lus statement ? 1935 L. 320 : 35 Cr. L- J. 1180. 

9. Was any police officer [e- g., Court Inspector) present at the tim? nf 

recording confession ? 1924 L. 624,1922 L. 237. “ 

10. Did you inform the accused that you are a Magistrate ? 1Q9(; 

C.742: 27Cr.L J.621. m 

Jl. Did you ask the the accused if he was making the statemsnt 
voluntarily 7 2 L. 325,1924 L. 481, 33 P. L. R. 415. ^ 


12. What questions did you put to accused to satisfy yourself that 
he was making the confession voluntarily 7 1926 C. 742. 

13. Did you tell the accused that any statement he is going to make 
can be used against you as a piece of evidence ? 

14. Did you take down the confession in a simple narrative or in 
the form of questions and answers 7 45 A, 166,14 C. 539,1 C. 616. 

15. Did you make the record in your handwriting ? 

16. Did you append the certificate of its being voluntary ? 

17. Does the record bear the signature or thumb-impression of 
accused? 1934 A.81:56 A. 302. 

18. Was the confession recorded in the language in which it was 
made ? 21C. 642. 

19. Do you know the language in which confession was made? 

5.C.826. 


20. Was the statement read over to accused 7 4 P. L. T* 186. 

21. In case of literate accused did you get his signatures? 32 C. 550. 

22. Did you record the confc.ssion in Court or at Thana or at your 
house 7 1930 L. 171,1932 L. 204,1933 1. 3tl (2); 34 Cr, L- J- 712. 

23. What was the time when you recorded the confessmn ? (Record¬ 
ing confession at Thana at night is improper), 1932 L. 204:1361. C. 19* ies 
1933 L. 311 (2). 

24. Was the confession recorded in a place in Native State? 62 
I.C.583. 


25. Was the record of confession handed over to the Police Officer? 
1936 L. 341! 37 Cr. L. J. 504, 1931L. 408 : 32 Cr. L. J. 818. 

26. Was the accused sent to police custody after making 

ot sent to jail 7 1934 0* 19; 35 Cr. L. J. 664,1936 L. 278 : 37 Cr. U1 493,1936 
T. 357; 17 L 419. 
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0.4lf=36&-M“927!lcTo85“" jadinj? 1935 

29. Whether Magistrate was empowered to record ? 87 C 467. 

30* ^^hether challau had heon put in before recording ^ 


B- In Case of Extra Judidcd Confession 

1. What were the exact words used by the accused ? 
1932 0.324,14 P.R. 1911 Cr. 


1928 L. 858, 


2. Was the confession made jointly by a number of accused persons? 
:6 L. 437. 

‘ 3 . Whether threat or inducement was made before the confession? 

^8 P.289. 

• 4. Was confession obtained by under influence ? lOC. 775,3E12, 

15 B. 452. 

5. Was there any threat to puU accused s womanfolk to trouble? 
22 Cr, L. J. 225. 

6. Was there a promise of getting the accused released? 50 C. 127 
8P.R. 1882, 45 B. 1086. 

7. Was the confession made under mducement of being made an 
approver ? 45 A. 300, 45 A. 633. 

8. Did the village Panch tell the accused that they know the truth and 
that he had better tell the truth 7 1929 P. 275:8 P. 289- 


9. Did the person in authority tell the accused, ‘ I will try to save 
you"? 60 C. 719. 


10. Did the complainant offer to drop’proceedings ? 1921C. 458- Or 
compromise the matter ? 17 Cr- L. J. 188. 

11. Is the person to whom confession is made, a Lambardar, Zaildar, 
Prasecutor or any other person in authority ? See Prem’s Criminal Practice, 
heading “ Confession by mducement or threat." 

X- Criminal Trespass- (Ss- 447-448,1. P- C.) 

1. Whether complainant was in actual physical possession of the land 
or house ? 33 A- 773.1929 O 369: 29 Cr- L- J. 745, 43 1. C- 4o5, see also 1928 
B, 221: 112 I. C- 97,1925 A- 510. 


2. Whether land or house was lying vacant? 1925 A.540: 47 A. 
855,1924 M. 862: 26 Cr. L. J. 219. 

3. Whether accused remained unlawfully on the property after en¬ 
tering lawfully? 2 A- 465,1928 P. 124 :6 P. 794,1933 A. 816. 

4. Whether accused entered at the invitation of the complainant, 
when subsequently a quarrel broke out 7 1936 N-176. 

5. Whether accused entered the house to have sexual intttcourse with 
an inmate of the house ? 4 P. 459: 26 Cr. L- J. 954- If so. whether there 
was separate apartment for her ? 4 P. 459, and whether the woman was of 
loose character 7 12 P. R. 1898 Cr-, 50 P. L. R. 1919. 

6. Whether accused entered the house to have sexual 

g widow pr unmarried girl of over 3.6|yeais 7 38 A, 517, 7 . • 
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P. R. 1905 Cr, and whether father of the girl 
1926 L. 600 : 961. C. 871, and whether accused took 
discovery ? 1926 L- 600. 

7. Whether there was consent or connivance of the husband in cas# 
of trespass to have intercourse with the wife ? 1925 C. 160 • 25 Cr. T T iftu 
19 A. 74. r 


IS absent from the house’ 
all precautions to ayoij 


8. Whether Dakhal Nama only gave formal possession to tlio it,™ 

plainant? 1925 A, 592 : 26 Cr. L-J. 1125. ntotnccom, 

9. Whether entry was in execution of decree by decree-holder ? ? M 

30,1930 C. 720,15 A. L J 808. ^ 

10. Whether there was knowledge on the part of the accused that 

it was likely to annoy or insult ? 1927 S. 159; 28 Cr. L. J. 349, 1935 s 2n. 
36 Cr. L. J. 577.1933 A, 816,47 A. 855, 4l M. 156,19 M. 240,1933 0.469,1^3 
0.436* ’ 

11. Whether accused entered the house in the absence of the owner? 
1924 B. 986,17 A. L- J. 334, 47 A. 855. but iee 1931 M. 231; 54 M. 515. 

12. Whether accused entered with implied permission ? 

13 Whether accused entered under bona ?5(ie claim of riuht ? 1 Q 5 <! 
A. 540 ; 47 A. 855,1925 N. 36: 811. C- 888.1925 P. 167: 25 Cr. L. J. 1047^^^ 
C. 1143. ^ ^ ^ 

14. Whether accused was prior lessee ? 1. C. L. J-104. 

15. Whether accused claims to have inherited the house? 1 P. B 
1884 Cr-, and took possession without force ? 11P. R. 191. 

16. Whether accused purchased the property in dispute from an 

ostensible owner ? 1926 M. 349 : 27 Cr. L. J. 88. ” 

118 1933 ^ co-sharer or joint owner ? 36 A. 474, 3 M. 

be.so£l“6B.“ri.r80"^^^ ^ the «e». 

9 A. ?c.1a i“ r«T‘‘ “ 

si possession of the field in 

dispute ? 1933 0.179; 1451. C. 625,1930 L. 666, 41 M. 156. 

own?i:93fs»*36&!M"CT“ '’“'’"‘r 

47 A. §5,1^4 ^hsenci of owner 1 1938 L. 448, 

24. What was the intention of accused ? 1940 P. 14. 

25. Whether land is disputed I 1936 R. 116. 

XI. Dacoity (S. 395,1. P. C.) 

1375,1928 M. 144 : 29 Cr. L. J 5. ' ^ ^ 

who wneYcl'&n^j olhen 
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3. Whether any property was carried away ? (1868) 9 W. R. 5 

4. Whether accused acted under a claim of right 7 3 M. H. C R. 

5. Whether night was dark ? 93 I. C- 892 : 27 Cr. L 1. 492 IQS'? T 

426,1935 L. 146- ■' 

6. sufficient light from fire or lantern to identify 
the accused ? 1923 U. 3y, 

7. What part was taken by each dacoit at the time of the offence ’ 
6 C W* N, 72, 38 L C* 730- 


a Whether inmates of the house were terrorized and hence identi¬ 
fication difficult ? 1927 C. 820 : 28 Cr. L- J. 874. 

9. Whether faces of accused were muffled i at the time of 
dacoity ? 


10. Whether witnesses gave description of the accused, to the Police 
or villagers ? 1925 L, 426 : 26 Cr. L. J. 693. 

11. Whether witness took slight impression of accused ? 1929 A. 928. 

12. Whether witness was put in fear of bodilv injury or death 7 1927 
C. 820,1933 L. 299. 27 Cr. L. J. 492. 

13. Whether accused were mentioned in the F. I. R. ? 93 P. L. R. 
1915 :16 Cr. L. J. 204,1929 N. 222 : 30 Cr. L. J. 331. 


14. Whether witness followed the accused in the dark night and it 
was there that he identified him ? 1923 L. 16L 

15 How long after the arrest of accused, identification was made ? 
1924 A. 645 : 26 Cr. L. J. 501,1925 L. 426,1935 L 146. 

16* How long after the occurrence the stolen property was recovered 
from the possession of accused? (1865) 3 W. R. 10 Cr., (1866) 5 W. R. 
66 Cr. 

17. Whether approver’s testimony is corroborated in material parti¬ 
culars ? 1924 L. 727,1923 L. 385,1925 L. 44. 

18. Whether articles recovered from accused were common things 
and incapable of identification 7 1925 L. 44 ; 26 Cr. L. J. 412. 

1), Whether articles recovered were mentioned inF. I. R. ? 1923 
L. 385:25 Cr. L. J. 252. 

20- Whether accused was put in charge of horse or boat by other 
dacoits at considerable distance ? 1926 C- 374 : 26 Cr. L. J. 1146. 

21. How far is the village of accused ? 1942 A. 47- 

22. Whether accused were known to complainant and whether their 
faces were muffled. 1942 A. 47,1937 C* 820. 

23. Whether stolen property was pointed out before one month or 
after? 1937 0.157. 

34. How the criminals were traced 7 

25. Whether there was previous friendship or good relations among 
the dacoits 7 

26. Whether there Sis merely association with the dacoits 7 43 I. 

C.111, 

37. Whether approver is substituting innocent person for the real 
offender? 1931L 408 : 32 Cr. L. J. 818. 
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28. Whether manipulation in the personnel of the actors in the crime 
is easy ? 1926 0-120: 27 Cr. L- J. 529. 

29. Whether complainant has m^otive to implicate a particular 
accused ? 1926 0.120 : 27 Cr- L. J. 529.1931L. 38. 

30. Whether minor part is assigned to the particular accused? I 935 
Pesh. 75 , 1935 Pesh. 50. 

31. As to identification of accused, see separate chapter “ As to 
Identification of Persons." 

XII. Defamation Case (S. 500.1. P. C.) 


1. Whether complaint is by proper person, vtz., by aggrieved person 
under S. 198, Cr. P. C. ? See Prero’s Criminal Practice (Defamation-7). 

2. Whether imputation is against an association or collection of 
persons, or it is against an individual? 1922 P. 101:67 I. C. 609, 1925C 
1121, 1935 A. 743 : 36 Cr. L. J. 816. 

3. What is the character of the complainant ? 

ter of the complainant can be proved). 4 L. 55 :1925 L. 225. 

4. Whether imputation made is true ? 1928 R. 167 : 30 Cr. L- J. 239, 
1933 S. 403. 

5. Whether imputation was in the form of report to Police honestly? 
1923 A. 167 : 77 LC. 913. 41 A. 311. 

6. Whether impiition was made in the form of complaint to Magis- 
trate ? (It is privileged, if true). 1934 A. 904. 

7. Whether obicctlonal remarks were made to protect oneself rather 
than to injure others 7 1929 C. 346: 56 C-1013,4 C. 124. 

8. In case of defamation by witness, whether bis evidence was true 
and relevant to the case ? 40 A. 271,14 P. R. 1893, 7 P. W. R. 1911 Cr. 

9. Whether complainant had any reputation to lose ? 4 L> 55:1923 
L. 225. 


10. Whether the report containing the defamatory statement was 
made under superior's order and in execution of his duty ? 19fc.o A. 316,23 
P. R. 1880. 

11. Whether imputation was made for public good? 11 Cr. L 

I. 588. 

12. Whether imputation was made in self-defencei? 11 Cr. L 

J. 588. 

13. Whether the imputation ag»iiist Municipal Commissioner was 
not made by attacking his private character ? 1914 M. W. N. oDi. 

14. Whether defamatory matter wa*.- publi.shcd ? 19 B. 703,6 M- 381, 
1924 M. 340. 

15. Whether defamatory matter was only published to the complainant 
only ?■ 1935 C. 736,7 A. 205,7 C. W, N, 74. 

16" Whether defamatory matter w.is conveyed in a letter or post-card? 
6 M. 381,1935 0.736,1933 A. 210. 

17, In case of defamation by nwjfpopcr 

(a) whether proprietor had employed a competent editor ? wr.a. 
1883 Cr« ■ ’ 
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(&) whetlier newspaper was delivered in the postal area over which 
the Court had jurisdiction ? 1928 A. 222- 

(c) whether editor made some enquiry about the truth of defamatory 
matter before punishing it ? 1929 S. 90 : 30 Ct. L. ]. 548, 1928 A. 321, 1933 
A. 434: 34 Cr. L* J* 926* 

(d) whether the editor believed the alleged defamatory article to be 
true ? 1939 S. 90,1933 A. 434,1928 A. 321. 

(e) whether editor was absent and libel was published without his 
knowledge ? 9 M> 387,12 P* R 1883. 

(f) whether imputation amounted to fair comment ? 15 Cr. L. J. 357; 
231. C. 725. 

(j?) whether complainant is the'person aimed at by the defamatory 
article ? 1928 A* 321: 30 Cr. L< J- 766. 

18. Whether Court has jurisdiction in the matter ? 1924 M. 340, 
3 A- 342,16 A. 389. 22 B. 112, 33 B 77.44 P, R. 1885,1923 M. 66. 

19. Whether defamatory words were used in street quarrel and were 
mere vulgar abuse ? (1887) 1 Weir 607, 1883 A* W. N. 36”167,451* C, 
1005. 


20 Whether imputation was made to the authorities in good faith ? 
17 Bom. L R. 82,8 L. B. R. 440,11C. W. N. 390. 

21. Whether imputation was made in good faith ? 1929 C. 779,1929 
M. W. N. 598,50 C. 518,1925 M. 246. 

22. What were the exact words used by accused ? 1929 A. 1:51A 


313. 

23. Whether it was only the “ impression left on the mind of the 
witnesses ” that was offered as proof of imputation ? 51 A. 313. 

24. Whether complainant is the person aimed at by the defamatory 
article ? 1928 A. 321:30 Cr. L. J. 766. 

25. Whether language employed was offensive 7 1925 C. 1121:26 Cr. 


L. J. 1539. 

25. Whether accused had reason to believe the statement to be true, 
though it is proved to be untrue. 1924 N. 172: 25 Cr. L. J. 169. 

27. Whether statement was made by party to a suit in good faith ? 
50 B. 162, 48 C. 388.1925 R. 360, 1928 A. 316. 

28. Whether statement was made by counsel actuated by actual 


malice? 6 P. 224, 19 B. 340. 

29. Whether statement was made by counsel m S®™ 
instructions ? 55 C. 85, HI I. C. 5fc9,1925 R. 345. 19 B. 340,1927 M. 379. 


1926 P. 499. 

30. Whether it was only vulgar abuse ? 1936 L- 294. 


XIII. In Case of Drowning 

1. Did you notice any external marks on the body ? 

2. .Did you notice any unnatural appearance in post-mortem 

examination ? i 

3. Did you find any foreign matters, weeds, stems, etc., m the bait 

or clenched in the hands of the deceased ? 
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4. Did you find any water in stomach, if so, how much ? 

5. Do you think that the deceased was intoxicated before drown- 

ing 7 

6. Is it not possible that the deceased inay have ^en stunned by the 
fall into the water or his body striking some solid object in its fall ? 

7. What was the condition of his heart ? 

8. Is it not possible that the deceased found himself in some 
dangerous position, took fright and died of shock by sudden stoppage of the 
heart ? 

9. Was there any cramp in the muscles of the limbs ? 

10. Was the deceased subject to fits of apoplexy or to epileptic 

fits ? 

11. On opening the body did you observe black blood in the pulmonary 
arteries and veins ? 

12. What is the time required in death in drowning ? 

13. Is it not a fact that bodies taken out of well often present consi- 
dcrable marks of violence when the deceased persons have fallen in accidental- 
ly or have thrown themselves intentionally ? 

14. Was there any fracture of bones ? 

15. Was the violence on the body inflicted by fishes, millescs,' 

etc. 7 

16. Was there any marks of violence on wrists and on the fore part 
of the neck 7 

17. Can you distinguish a case of person who has fallen into the water 
by accident from that of a person who has thrown himself in or is victim of 
homicide 7 

18. Was the penis contracted 7 

19. Were the breast nipples of the woman contracted 7 

20. In the case of Hindu woman, was her cloth drawn tightly between 
the legs and was it fastened firmly at the waist so as to prevent any indecent 
exposure of the person on discovery of her body 7 

21. It is not highly improbable that water can enter the stomach after 
death 7 

XIV. Regarding Dying Declaration 

1. Could the deceased speak dearly despite serious injuries 7 1933 
0.333. 

Z- What was the condition of pulse at the time of making the dying 
declaration 7 

, 3. Were relation# of deceased present at the time of recording the 

dying declaration 7 

4. Did they interfere or in any way or prompt the deceased when 
he made the dying declaration? 1934 A. 908, 1926L.498: 27Cr.L.J. 


5. Was the deceased well aware of the fact -that -'accused bad been 
named a# assailant ? 28Cr.L.j414. 
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6 . Was dying declaration made by signs? 1924L.581:26Cr L‘T 

7. Was it recorded in the form of questlrrs and answers? 

987. ■ 

8 Was the dying declaration recorded in the presence of ? 

If so, was he allowed to cross-examine the deponent ? 6 C. W. N. 72 S C 
987* 

9 . Did the declarant survive afterwards ? 4 Bom- L, R. 434 21 Cr 
L. J 183. 

10. Was the statement made before receiving injuries and if sn v.r,™ 

long before it ? 4 L- 451, see 1935 L. 94. 50 B. 683. “ 

11. Does the statement make .reference to motive of accod ■? 

54 M. 931, 4 L. 451. accused? 

12. Does the dying declaration relate to the injuries snsf-ain^d 

by some one else ? 17 P. R. 1901 Cr.. 4 C- 451, 1931 M 233 foil 

0. 243. ' 


13. Was the dying declaration signed by the deponent ? 15 Cr. 
L. J-143 

14. Does the dying declaration contradict itself? 29 Cr L 

J. 418. ' ■ 

15. Was the Magistrate competent to record the dying deckrafinn ? 
1930 L. 60. 1932 L. 14 ; 02 Cr. I. J. 1118. 

•16 Was the dying declaration made by any of the accused’ 
1933 0. 477. 

17. Was the dying declaration tutored or ‘ touched up ’ ? 1934 
L. £05. 

13. How long aftei the fiist informatio.n report, the dying dec- 
lantion was recorded ? 

19 . Did the police recoid dying declaration before getting it 
recorded by Magistrate ? 

20. How long the lehtives of the deceased were with him, before 
his dying declaration was recorded ? 

21. Is the version given in the dying declaration, on the face of it, 
improbable ? 

22. How long after the dying declaration did the deponent die ? 

23. Did the doctor certify that the deponent was in a fit state to make 
the dying declaration ? 


XV. Enticing away Married Woman (S, 498, 1. P. C) 


1. Whether complaint to Magistrate is by husband or some one 
having care of the woman ? 1935 P. 357 : 36 Cr. L. J. 856, 32 P. R. 
1910 Cr., 1926 S. 159. 

2. Whether complaint was made to Police and not to Magistrate ? 
1923 M. 59, 30 C. 910,13 Cr* L. J. 287. 

3. Whether marriage of complainant with the woman is strictly 
proved ? 100 I. C* 236 : 28 Cr. L. J. 268, 5 C. 566, 55 1. C. 736, 20 A. 
166.5 P. R. 1894 Cr. See Prem’s Criminal Practice (Enticing or detaining 
married woman~19)* 
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4. Whether marriage between complainant and his wife was 

lawful ? 1924 L. 243, 17 P. R. 1893 Cr., 83 P, L. R. 1912, 1933 

C. 880. 

5. Whctli*. r the woman remaind in accused's house willingly for immo¬ 
ral purpose ? 1934 0. 258 ; 35 Cr. L. J. 932. 

6‘ Whether woman was under the control of the husband? 1934 S. 10 
1927 0. 318. 

7. Was the woman was living with the accused of her own free will? 
561. C. 209 : 21 Cr. L. J 383. 

8. Whether detention of woman was with any criminal intent ? 319 
P. L. R. 1913 :14 Cr. L- J. 595. 

9. Whether woman had been discarded by the husband? 
129 P. L. R. 1915 : 16 Cr. L J 216, 1 C. W. N 498, 15 P. R. 
1883 Cr. 

10. Whether woman had been divorced by her husband? 27 P. R. 
1879 Cr., 1 P. R. 1875 Cr. 

11. Whether wife had left her husband’s protection before her seduc¬ 
tion ? 27 I. C. 840,15 P. R. 1883, 

12. Whether Court has jurisdiction, i.e,> detention or concealment was 
in the District I 51 P L. R 1918, 3 A. 251» 

13. Whether accused had knowledge that woman was the wife of 
the complainant ? 1931 L. 194 : 32 Cr. L. J. 1210, 1933 C. 820, 1928 
L. 898. 

14. Whether accused and the woman belong to the same village or 
different villages ? 

15. Whether accused belongs to complainant’s brotherhood ? 

16. Whether woman is of loose character ? 

17. Whether witness of abduction met the accused and the woman 
at different times and places and were mere ivajtakkus 103 P. L. R. 
1916. 

18. As regards marriage “(a) Whether it was recorded in marriage 
register ? ib) Whether any agreement in writing was made at that 
time ? (c) Who was the Qaz^ or Prohit ? (d) Who were the witnesses 
of the marriage? (e) Was any dower fixed? (f) Who gave the con¬ 
sent if girl was minor ? ig) What ceremonies were performed ? Qi) Whe- 
ther^’marriage was during the period of iddat ? (i) Whether the Muhamma¬ 
dan complainant had already four wives 7 (j) Whether parties could legally 
contract the marriage ? 

XVI. In Case of False Evidence under S. 193, L P. C. 

1. Was the statement alleged to be false, read over and admitted to be 
corect ? 1928 L. 125, 42 M. 56, 28 M. 308. 

2. Was the statement read over at the end of the deposition or it was 
being read out sentence by sentence as it was being recorded 7 63 I. C* 461, 
22Cr.L. J, 609,621. C. 58l. 

3. Does the statement bear the certificate of R* 0. A- C- ? 1925 P* 
723: 26 Cr. L. J. 227,1927 P. 100, 125 C. 940. 

4. Whether the statement was read over by clerk of the Court and in 
the absence of the Judge 7 28 L. 328, but see 34 M. 144. 
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5. Whether the Magistrate was taking evidence of 
ness when the statement was read over to the witness ? 
C 423,1925 0. 933. 


some other wit- 
52 C. 499, 1926 


tne accused ? 51 


6, Was the statement read over in the nrcsenc^ 

0.236,52 0.159,1925 0.528. 

7 Did the accused retract his false statemenf in the k 

and reverted to truth in the course of trial ? 112 I. C. 46^ 29 Cr. L ^ 
1044,1925 L. 646 


8. D'd the witness immediately correct himself ,n th, . 
deposition? 1924 A. 84, 1924 0. 373, 1926 P. 517"27Cr L J 953 

jurisdiction”.-’ 

11. Whether the Coutt had authority to administer oath to the wif 
ness ? 20 C. 714.14 0. 653, 24 C. 755, U B. 702. 

12. Whether the alleged false statement was material to the ? 

1929 A. 936, 30 Or. L. J. 1154, 2 Pat. L. T- 380. " ^ 

o'^65 S A^ 509 statement intentionally ? 

14. Whether the alleged statement was made due to cowardrr-? 
1934 S. 6 ; 35 Or* L. J. 736, 

15. Whethei the statement is merely incorrect ? 431, C 822 7l 
I.C.761. 

16. Whether the alleged statement is merely ambigious ? 1924 P 

38l,24 0r. L. J. 471. 

17. Whether the alleged statement is dubious or uncertain ? 17 <^r 

L.J.96. ‘ 


18. Whether the alleged statement amounted to merely hearsay 
evidence ? 11 Or. L. J. 351. 

19. Is the statement false to the knowledge of the accused? 611. C- 
521:22 Cr. L. J. 393. 

20- Is it impossible that the statement made on oath was not true ? 
1924 R. 17. 25 Cr. L. J. 185,1924 P. 276. 

21. Is the statement merely contradictory to some other statement 
made by the accused,? 1929 C. 3.53, 55 C. 312,18 B. 377. 

22. Was the complaint under S. 195 {b). Cr. P. C., made by competent 
person or authority ? 1925 M. 1157 : 90 I. C. 661. 

23. Does the complaint contain alleged false statement ? 1925 M. 609, 
48 M. 395,39 A. 367. 


24. Is the statement capable of reasonable explanation ? 124 P. 381:24 
Cr.LJ.47L 

25. Is the prosecution based on the fact that the statement is against 
the opinion of the handwriting expert ? 1924 R. 17: 25 Cr. L. J. 185. 

26* Is the prosecution based on the fact that the alleged statement is 
against the-medical evidence ? 1927 M, 996,50 C. 100,19^ B. 457, 
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XVII. In Case or Fire of Arson. (Ss. 435-436 I. P. C.) 

1. Was the accused merely a spectator ? 

2. Whether accused had any intention to cause danger to the Dm. 
perty ? 

3. Whether accused was merely negligent in setting fire to his rubbish 
and that the fire spread by wind ? 4 Cr. L. J. 146: 8 Bom- L. R. 851. 

4. What is the value of property damaged ? 

5. Whether property was a “ building ?” 

6. What was the intention of the accused in setting fire ? (1865) 3 W 
R.18Cr. 

7. Whether the eye-witnesses named the accused immediately? 

8. What was the conduct of eye-witnesses after they saw the accused? 

9. Did the eye-witness chase the accused ? 

10. What was the distance between the witnesses and the accused at 
the time of offence ? 

11. Was the night dark ? 

12. What was the dress worn by accused at the time of the offence ? 

13. If the accused was arrested at the spot, was any co nSustible sub¬ 
stance recovered from him ? 

14. Was any match-box recovered from the accused ? 

15. Whether the witness was alone at the time ? 

16. Who observed the fire first, and what did that person observe ? 

17. Where was the fire first obscrveil, or where did it originate ? In 
which building and in which room ? 

18. How was this room furnished ? Was there a fireplace or stove of anv 
kind ? 

19. Who wns in the room when the fire was observed, or who was the 
last to visit the room 7 For what purpose diti this person visit the room ? 

20. Did the visitor use fire or light in some form ? Did he smoke ? 

21. Did the children use matches, and where were the matches kept ? 

22. Was there a fire in the fireplace or stove ? When was it lit and 
fuel was used ? 

23. Were inflammable objects lying on or hanging near the stove oi 
fireplace ? 

24. Were the stove, or the fireplace and flue well insulated, and were all 
clean-out doors and other openings in the flue well carefully closed ? 

25. Was there soot in the flue, and when was it cleaned the last time ? 

26. When were the ashes last removed ? In what container were they 
kept, ahd where was this placed ? 

27. In what manner were lamps, candles or lanterns placed in the 
room ? Distance from ceiling, window or inflammable material ? 

28. Were there electric wire.s for light and power ? When were they 
imtalled or repaired ? Who did this work and when was the last time it was 
tested ? How many watts ? 

29. Was heat in the electrical contacts observed at any time ? 
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30 . If there was an electric motor in the room, how was this safeguard¬ 
ed against dust ? 

31. Was the electric current on or off at the time of the fire ? 

32. Were there machines in the room ? What machines ? What power 
was used? When were they used last ? When were they last tested and 

lubricated ? 

33. Had there been any fire, or attempt to set fire, before at the place ? 

34. Were there substances which might be. subject to spontaneous 
combustion ? What were they ? How were they stored ? * 

35. How, when and for what amount were the building and other pro¬ 
perty insured ? 

36. What is the relation between the amount of the insurance and the 
actual value of the property ? 

37 . Was there other insurance than fire insurance, as, for instance. Use 
and Occupancy Insurance ? For what amount ? 

38. Were there fire extinguishing devices installed in the premises ? 
What were they ? How did they function ? 

39. Had anyone a personal interest in the fire ? Who ? In what 
manner ? 

40. Was some business conducted in the building ? Were account 
books kept ? Where they saved, or what was done to save them ? 

[The author is indebted for the last 25 questions to Harry Soderman, 
D. Sc. of Stockholm University, Sweeden and John J O’Connell, Dean of 
Police Academy, New York authors of "Modem Criminal Investigation," 
and the Publishers Funk and Wagnalls Company, New York and London-] 

XVIII. As to First Information Report 


I. Was there any delay in F I. R.? 1924 A- 441, 25 Cr. L. J. 93,1924 C- 
975 ! 51C. 924.27 Cr. L. J 225, 42 C- 784. 

2 Was the accused’s name mentioned in the F-1. R.? 93 I- C. 892 : 27 
Cr. L J. 492. 

3 Were the names of the witnesses mentioned in the F* I. R.? 1922 
L. 28,1W3 L. 10 J5, 1928 L. 57.1938 L- 507. 

4 Was the F I. R. given by one who was an eye-witness? 1926 
L. 399: 27 Cr- L. J. 544,1933 L. 1052. 

5 Was the accused's name omitted in the F 1. R- although it was 
know to the maker ? 1927 L- 149,1929 N- 222,1931 S. 13,1922 P. 712,1921 L. 
28 1938 L 880. 

6 . Whether the F. I. R. was given to the officer in charge of the Police 
Station ? 1928 C. 771, 42 M. 446,1933 P. 547. 

7, Whether the information was given to the Deputy Superintedent 
of Police? 1923 M. 394. 


8 Whether the first information report was given at two different 
places? 58C.1312: 19310 745, 2 P.517.1936P.il:36Cr.L.J.235. 

9. Was there any discrepacy between the F-1-R an^dsutecquent 
evidence?. 1931L. 157,193 1 0-148,1935 L 146, 1931 L. 38, 1923 L 685, 
J922 L. 410. 
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10. Was the information given to the Police 
791,1930 L. 457,1931 S. 13.1935 C. 403,1934 L- 413, 


by telegram? 1928 


11. Was the F. I. R. given by telephone message ? 1931 S. 13. 

12. Whether the witnesses named in the F. I.R. are producpfl 
prosecution? 132 C. 118: 58 C. 1135, 1934 C. 458. If not, what b IE® 
reason ? 

0 

13 Was the writer of the F. I. R. produced ? 1935 C* 458 192n r oqo 
I f not. what is the reason ? 


14. Was the informant of F. I. R, examined as witness. 
1934 S. 100. If not, what is the reason ? 


1920 C. 988. 


15- How far is Police Station from the scene of occurrence ? 

16. Was the F. I. R* given by an eye-witness ? 


17. Was the report given by the person who was not an eye-witness 
nor heard the account from an eye-witness ? 6 L. 437:1925 L. 18, 318 P l’ 
R. 19l3. 


18. Was the F. 1. R. made after commencement of invcstiffatinn ■> 
1928 P. 634.1923 P. 550. ^sriganon ? 


19. Was the list of stolen property given to police during investicatinn 
by police? 1925 C. 959. “garion 


20. Was the F. I. R. given by accused or one of his party? 
Ill, 41 C. 601,49 C167,1935 B. 26.1924 A. 207. 


1921 c 


accused’s name was mentioned in the F. I. R. m a rior 
case? 17 Cr-L. J. 450. 

22, Whether accused’s name was mentioned as a suspect ? 27 Cr. T, 

J 492. 


23. Who accompanied the person giving F. I. R., to the Police Station? 

24. Whether the companions of the informant gave their version to 
the Police before F. I. R. was recorded ? 

25. How long F. I. R. remained with the Police ? 

26. When was it sent to the office of the S. P. ? 

27. When was copy of F. T. R. sent to the Magistrate ? 

28. Was the F. L R, given at a late stage and after due deliberation ? 
951.0.597,921. C. 209. 


29. Does the F. I. R. falsify subsequent complaint? 29P. W. R. 
IQll Cr. 

30, Docs the F. 1. R. contain details of the occurrence ? 

XIX. In Case of Forgery. (Ss. 465—471,1. P. C) 

1. Is the document in question false, or genuine ? 1926 M. 1072,27 
Cr. L, J. 994. 


2. Was any persons injured by the forgery ? 1930 P. 271: 31 Cr. L, 
}. 1126. 

3. Was the document executed on the date which it beats ? 1928 R. 
117, 29 Cr. L. J. 599. 


4. Whether it wm the intention of the accused to secure something to 
which he is legally entitled in pursuance of the’ forgery ? 16 Cr. L, J. 246, 
contra 16 P. R. 18^. 
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„e's 4.S ^ 

«I.C;88^56a4&Blk“ '«n of oneself 7 1935 R.aB: 

■ 7. Was the unauthomed signature made without any intention of 
causing injury f i-o Li. J. /o ; ib i. L- 668. 


some 


8. Did the accused use only a blank signed paper, when he had 
sort of authority ? 1932 M W. N. 117, 1932 P. 339.31 q'L J 81 

9. Did the accused use the forged document as genuine fraudulently ? 
52 C. 881.51C- 469. 

10. Was the forged document produced by the party or witnpS’ 
himself or it was produced under the orders of the Court? 52 0.881,1926 
C 36 M. 387,36 M- 393, 1935 A. 940. 

11. Whether the accused is found in possession of some other forge 1 
documents ? 11 Bom* H. C. R 90. 

12. For further questions, see Handwriting Expert. 

XX. In Case of Kidnapping, under S, 3631. P. C. 

1. What is the age of the girl, whether she is over 16 years ? (Prosecu¬ 
tion must prove that the girl is under 16 years). 1931L. 19,221- C. 590- 

2. Did the accused plead that the girl was over 16 years ? (It is no 
defence). 1929 A, 82, 1929 P* 651. 

3. Was the girl in charge of any person ? 36 M- 453. 

4. Was the girl seduced with the connivance of the mother? 14 C. 

LJ.loi 

5. Was the girl a consenting party and was active abetter in the 
abduction ? 23 I. C. 473, 37 A. 624. 

6. Did the girl voluntarily leave her guardians house and meet the 
accused on the way ? 23 I. (3* 473,37 A. 624, 2 A. 694, hut see 40 A. 507* 

7. Was the girl betrothed to the accused ? 4 W. R. 7. 

8 Was the kidnapping or abduction committed from the lawful 
guatdun? 1932 A. 776 : 34 Cr. L. J. 100. 

9, Did the girl leave the protection of the guardian or parents 
voluntarily and stayed with the accused of her own accord ? 37 A. 624, 1923 
L 330 : 24 Cr. L. J* 564. 

10- Was the girl driven-out from the house by the father ? 16 L C. 
166:13 Cr. L. J. 598. 

11. Was the girl living with her lawful guardian ? 3 L. 1013,24 M. 

1? Whether the accused took the girl from an ab^nI^to^ ? 51 A. 
188 • 1^9 A. 585; 1928 P. 15J iKiiiupping is not a c^iitinuuig uflfence) 

1926 P. 4^3.27 C. 1041,26 M. 451. r r ag 

13 Is ftirl a wait, or stray ? 49 I* • • j* i o/- 

14. Was the girl removed with the consent of the guardian 

15, Whether the gucl'is orphan ? 2 N. W. P» S. C- R* 286. 
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XXI- Grevious Hurt (Ss. 425-326,1. P. C-) 


]. Did you cons der thfit the iii]uii:s inflicted have been causedbv 
the weapon prtsent in the Couit ? , ^ 

2. Could this would be caused by some other weapon 7 

3. C&n it be caused by fall on any sharp-edged thing 7 

4. Is it possible for such wound to have been inflicted by any one on 
his own person 7 

5. Could this incised wound be caused by blunt weapon, especialh 
when the blow was on the part of the body where the skin is streched tigbtlv 
overthebone. e.^., skull or .elbow or pubic region 7 See Taylor’s Med. Jur. 
and Prem’s Criminal Practice. 

6. What was the direction of the wound 7 

7. Can you form an opinion as to the position of the person inflictinii 

such wound with respect to the injured penon 7 * 

8. Did the incised wound end on the same side as the hand emoloT- 

ed 7 (5ee Prem’s Criminal Practice—Wound 37-C), ^ 

9. Did the wound tail ofl: at one end into the superficial scretch 
and was in the accessible position on the left side m case of right-handed 
man and thus the wounds were self-inflicted 7 See Lyon’s Jur., J935 KJ 
p. 238. 

10. Is their correspondence in situation between cuts on the clothes 
and wounds on the body ? If not, then were they not self-inflicted 7 Lvon's 
Jur, 1904 Ed., p. 160. 

11. Was the weapon found tightly elapsed in the band of the dead 

body 7 

12. Was there any blood stain.s on the back of the hand, thumb and 
first finger 7 Lyon’s Med. Jur., 1935 lid., p 232. 

13. Were the wounds of slight nature and were inflicted on those 
regions of the body which are not considered vital 7 See Lyon’s Jur., 1935 
Ed., p. 238. 

14. Are not the wounds inflicted with his own hands 7 Are they not 
such so to support false charge 7 

.15. Was the injured i.erson suflFering from diseased spleen 7 2 A. 766, 

3 A. 776. 


16. How long was the injured person in hospital 7 

17. Whether bone was only cut and not fractured. 

XXII. In Case of Gun-firing 7 

1. What was the direction of the wound 7 

2. Did the position of the wound show that the gun did not discharge 
close to the body or at some distance from it 7 

3. What was the colour of the wound 7 


part 7 


4. Did you find any slug bullet, wads, etc, in the wound 7 

5. What was the distance of the fiearm discharged ? 


wound self-inflicted being on anon-vital 
Taylor s Med. Jur., 1928 Ed., p. 544. 
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7. Was the wound on the temple of tbe^same side »<! u i 

in shooting r Lyon’s Jur., 1935 Ed., p. 234. 

8 . What was the direction of the fearm'discharged ? 

9 . Were the wounds straight or slanting ? 

10 . What was the position of the assailant at the time the weaw.n 

vyas discharged ? ^®apon 

11 . Was the firearm discharged accidentally ? Lyon’s Jur., 1935 Ed 

p. 234* 

12. What was the number of the shots used 7 

13. Were there any marks on the dress, if so. what Was their sires ? 

14. Did you examine the gun 7 

15. When was the fireman discharged 7 

16. When was the gun-shot wound inflicted 7 

17. Was there any swelling, sloughing or supporation 7 

18. Was the wound dangerous to life 7 

19. Whether the wound was due to accident, suicide or hnmiVirlm? 

20. How long could the victim survive after the wound 

21. Could he walk after the infliction of wound ? Could he talk aft^r 
the infliction ? If so, for how long 7 

22 . What is the distance beyond which the missile fired from a parti¬ 
cular firearm ceased to be dangerous 7 ^ 

23. What is the range of the particular gun present m Court 7 

24. Is it possible that one bullet could cause more than one wounds f 

See Taylor’s Jur. 1928 Ed., p. 1 . • 

25. Is it possible that shots could be fired from the pistol or revolver f 
See Prem's Criminal Practice (Wound). 

XXIII. Regarding Identification. 

1 . What was the distance of the person identified 7 See Prem's 
Criminal Practice. 

2. Whether witness had sutfacient opportunity to see the features, of 
the accused 7 

3. Whether there was sufficient light 7 1934 C* 744,1929 A. 928. 

4. .What was the position of light, whether in front or back of the 
accused 7 

5. Whether the witness is far-sighted, short-sighted or of weak 

sight 7 

6 . ’Whether the witness knew the accused before 7 1929 A. 928. 

If so, whether he gave either his name to the Police before the 
identffication 7 See 1929 P. 517:31 Cr* L. J. 421, 11 Cr. L.J.623:8I. 
L. 317. 


., Whether witness saw the accused after the crime and before 

identification 7 1936 A. 373. 

, Whether witness had full opportunity to see the accused or 

A tivettcd CO some ether details of the occurrence ? 1929 

A. 928 : 31 Cr. L. J. 206. 

, , rofibery cases, whether witness was put in fear of 

acatn or bodily injury and whether witness was terrified at the time of occu- 
ten« 7 1927 C. 820,1933 U 299,27 Cr. L- J. 49^ 
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10. Whether witness had some opportunity to see the accused just 
before identification parade in Police Station or Court or jail? 1935 
L. 230. 

11. Whether accused had some distinguishing mark, e.g., scar on the 

face or any other peculiarity by which he could be easily identified ? lQ?i; 
L. 19 : 5 L 396 : 27 Cr. L. J. 170.1935 A. 592. ’ 

12. In identification parade, how many outsiders were mixed up with 
the accused ? 

[iVote. The minimum desirable proportion is of five outsiders to one 
accused. 1935 A. 652, Ten outsiders, 1936 A. 373-] 

13. Whether the outsiders mixed in the identification parade were 
of the same age or of different ages and nationalities ? 34 Cr- L. J. 714 • 19^ 
L. 308, 29 Cr. L. J. 129 :106 L C- 721. 

14. Whether accused c^nged places in the identification parade, 
aftrr each witness came to identify ? 9 Mys. L. J. 385, 29 Cr. L. J. 129:106 
I. C. 721. 


15- Whether accused changed clothes in the identification parade, 
after each witness came to identify ? 29 Cr. L. J- 129 :106 T. C- 721. 

16. Whether thete were some policcmon in plain clothes in the 
identification parade 7 1936 L. 409 :1621. C- 969. 

17. Whether witness took slight impression of the accused at the time 
of occurrence ? 1929 A. 928- 

18. Whether the attention of the witness was particularly drawn to a 
specified object or person 7 1929 A. 928 : 31 Cr. L. J. 206. 

19. Whether faces of the accused were muffled at the time of 
occurrence ? 

20. Whether witness identified the accused by voice, gait, or any 
other Keculiarity ? 1928 L. 925:29 Cr. L- J. 753. 

21. How long after the anest of the accused, the identification parade 
was held 7 1924 A. 645; 26 Cr. L. J. 501. 

22. 'Whether there was delay in identification parade. 1928 ?• 59:28 
Cr. L. J. 865,1924 A. 645 :1935 L. 146. 

23- Whether there \\ere mistakes in identifying the accused? 1932 
U. 287 :141 1 , C 511,1936 A. 373. 

24. Whether recurrence wson dark night? 93 I. C. 892;27Cr. L 
J. 492,193 0 0.60 : 31 Cr. L. J. 689,1925 L 426: 26 Cr L. J. 693,1925 L. 146. 

25. How long after the occurrence, witness identified the accused? 
[If the night is dark it is difficult to identify accu.scd after 2 or 3 mouths, 
1925 L. 426.1935 L. 146.] 1928 C. 430 : 2'> Cr. L. j. lOl).^. 

26. Whether witness attended the linst, second nr third parade 7 1934 
L. 601. 


27. Whether witness gave description of the accused previous to 
identification, 1925 L. A %; 26 Cr- L. J. 693. 


28. Whether witness can identify accused in Court, although he 
so in jail ? 1927 0. 369 : 29 Cr, L. J. 129, 7 L- 91, 1925 A- 223, 1930 U. 
1927 0. 598,1921 A. 215,1925 L 137. 



29, Whether witness is illiterate villatjcr or educited ? [Illiterate 
villager is more observant than an educated person.] 1928 0.430; 21 Cr. L J, 
J009,1930 0,455* 
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T and not in jail? 1923 

L. 662, 1923 L. 661, 1936 Pesh. 166. . 

nA^ onV Whether witness only identified in jail and not in Court ? 1930 A. 
746 : 32 Cr. L. J. 152, 

• 32- Whether any police constable was present in the room where 

identification was held ? 1934 L. 692. 

33- Whether it was moonlit night 2 1932 0. 99 : 33 Cr- L. J. 381,1936 

R. 63. 



1922 31 L.'j! 44^9identification parade? 

36- Whether identifying witness made any statement'at the time 
1925"^137^''°''^^"''^" ^ 641. 1925 L. 19. 1921 A. 215, 

1928 U 724 Cr“L: W“® "> *' ' 

parade^- IMS 

40. Whethet first group of identifying witnesses had talk with the 
second grouo of witnesses wno identibed the accused at the second identifi¬ 
cation parade ? 

identity^? before the identification parade were you called to 


42. Did you identify inside the Police Station ? 

43. When was the accused airejCcU I 

44. Was he lemanded to custody after the arrest ? 

45. How long was the accused with the Police after the arrest and 
before identihcation ? 

46. Were you called to the Police Station for identification parade ? 

47. Did you go inside the Police Station to inquire when the identi¬ 
fication parade will be held I 

(It must be ascertained from the Police Officer that the accused was 
then ill the lock-upj. 

48. Did you pass by the lock-up ? 

49. How long did you stay m the Police Station ? 

5d. After how long the identification parade was held I 

51. Whether faces were muffled? 


XXIV. In Case of.Insanity—(to Doctor) 

1. How long did you keep the accused under medical observation ? 

2. Did you examine the accused on this occasion or on some other < 
occasion as well ? 

3. How longthad he suffered from mental trouble then ? 

4. Do you- think he understands the obligation of oath ? 
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5 . Do you think he can give evidence in a Court of law ? 

6. Does he appear to have had any previous attack of insanity ( 

7 . Is he subject to insane delusions ? 

8. Do you think he is able to plead to the offence of which he novP 
stands accused ? Give reasons- 

9 . What is the general character of the delusions ? 

10- Is he harmless or dangerous ? 

11. What are the causes of his insanity 1 

12- Is the insanity congeiiital or accidental ? 

13. Do you think that his insanity is of hereditary origin ? 

14* If in your opinion, the accused is feigning insanity, what are the 
grounds for your belief ? 

15. Does he now display any sign of homicidal or suicidal 
mania ? 

16. Can he manage his dress ? 

17* Do you know the difference between the medical and legal 
insanity ? 1923 L- 508. 

18- Does the accused say that he is insane ? 

19- Is his sleep disturbed or sound 1 

20. Is there any intelligent understanding of the conversation 
affecting him ? 

21- What are his eccentricities and unusual habits ? 

22- Can he write connected sentences 7 

23. Did you acquaint yourself with the personal history of the 
accused ? 

24. Was he ever eccentric, meloncholiac, degenerate, neurasthe¬ 
nic ? 

25. Is he dangerous or ht rmful to his friends and relations 7 

27* Docs he try to escape from Jail 7 

XXV. In Case of Insanity—(to a l*ayraan) 

1. Did'the accused tiy to run away after the commission of the 
crime 7 

2. Did the accused show any remorse after the crime 7 

8 . Was the accused moody and irritable before the crime 7 

4. Did the accused enjoy good bodily health 7 

5 . Was he eccentric in his manners 7 

6. Did the accused keep on wearing the blood-stained clothes till the 
arrival of the Police ? 1932 L. 2W. 

7. Was there any motive for the crime 7 

8. Did he try to cause injuiy to his friends and relatives 7 

9. Was he subject to delusions 7 1929 C. 1. 28 C- 613,23 C- 604. 

10. Did he try to destroy the evidence of his crime 7 

11. Was any government official or Police Officer present at the time 

of occurrence ? . 

12. Was he labouring under the such a defect of arason disease of 
the mind that he did now know the nature and quality of the act be was 
doing ? 1932 A. 233, 
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13. Whether he was in such a state of mind that he v^ouM have 
committed the act even if the policeman had been at his »elbuw ’ 19^:8 
C. 238,114 L C. 159. 

14. When did he ha-'^e any lucid intervals ? 

15. Did he assault some strangers 1 1935 0.143. 

16. Did the accused attack his children and other relations I 1933 
N. 307. 

17. Was the accused suffering from hallucinations ? 

18. Was the accused suffering from meloncholiac or homicidal 
mania ? 

19. Was his unsoundness of mind such as to impair cognative faculties 
the accused 1 30 P. R. 1878. 

20. Could he distinguish right from wrong. 9 Mys. L. J. 28. 

21. Did he have good sleep or a disturbed one I 

22. Did he admit his insanity ? 

23. Can he write connected sentences ? 

24. Did he acknowledge the crime to the Police and the public ? 

25. Did he attempt to conceal the traces of his crime J 

26. Does he talk about evil spirits ? 

27. Whether he knew the nature and consequences of the act. li 
Q)x. C. C* 563. 

XXVI. In Case of Maintenance, under S. 488, Cr. P. C. 

1. Is the complamant legally married wife of the accused I 1934 

M.323. 

2. When was the marriage held I 1932-C. 866. 

3. Whether husband has neglected or refused to maintain her i 
1930 L. 886, 26 Cr. L J. 128* 

4. Does the husband offer to maintain her as wife ? 1930L. 6''^5. 

5. Does the wife refuse to go back to her husband without good rea¬ 
sons ? 1930 L. 665. 

6. Does the husband ill-treat his wife 7 46 A. 877. 

7. Is the wife guilty of adultery 7 1926 0. 604* 

8. Is the husband guilty of adultery 7 20 M. 470. 

9. What IS the annual income of the husband 1 1926 M- 346. 

10. What are the necessities of the wife, e.g., food, clothing, and 
lodging 7 1933 M. 688 (,i) : 56 M- 913. 

11. Was there any compromise between husband and wife regarding 
maintenance 7 1926 L 469, 193U L. 524* 

12. Whether the paitics had consented to live separately? 1932 
L.349 : 43Cr. L. J. 488. 

13. Is thcie a decree for restitution of conjugal rights 7 1931 R. 
Ill, 1934 R. 39:35 Cl. L J. 81 J. 

14. Does the wife decline to go to her husband s house ^ 30 Cr. 

LJ.80i. 

15. Is the application against the husband or against husband’s 
father I 1931L. 532; 32 Cr. L. J. 1175. 
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16- Does the husband or the father of child live within the juris- 
dicticn of the Ma^islrate I 54 B- 543,1927 A, 291 : 49 A. 479) 1932 hj 
85 (2), 24 C. 638 

17. Was the wife deserted by th:? husband 1 1932 L. 301. 

18. Does the wife refused to go back merely becaTise th^re 
is a co-wife ? 14 P. R- 1901 Ct ) 1927 L. 168, 1926 L> 353 ; 27 Cr. L 
J. 507. 

19. Does the wife refuse to go back because the husband has married 
again ? 25 Cr. L. J. 453, 7 M. 187,12 P. R- 1914 Cr. 

20. Has the husband changed his religion ? 1926 S. 278 : 27 Cr 
L. J. 1177. 

21. Whether the child can maintain himself 7 1933 L. 1026. 

XXVII. In Case of Murder 

1. Is the name of the accused mentioned in the First Information 

Report 7 1927 L. 151, 1930 B. 294, 1922 L. 28, 1928 P. 359, but see 

1928 L. 780. 

2. Was there any delay m First Information Report ? 1929 C. 975; 
51 C- 924,92 1. C, 209, 1926 L. 496. {See Prem’s Criminal Practice—First 
Information Report—16). 

3. Whether the names of the prosecution witness were mentioned 
in the First Information Report 7 1933 L-1005, 1929 L. 7f7, 29 Cr. L J. 
378,1928 L. 507,1926 L. 369. 

4. Is the story told by the prosecution witnesses different from 

that given in the First Information Report 7 1931 L. 157, 1923 L. 385, 

1922 L. 41o. 

5. Was there any motive for murder 7 1927 L. 74, 1932 L. 195,7 
L 184,1932 L-394. . 

6. Are the witnesses untruthful as to the greater part of theic 
evidence 7 1930 0. 460 : 32 Ci'. L. J. 94. 

7. Has the witness improved upjn his former stitemeitf 212 
P. L. R. 1915,1934 N. 204* 

8. Was the material witness not produced ? 1929 P. 275 : 8 

P. 279. 

9. Did the witness give information or disclose the crime without 
delay 7 1934 l. 678, 2o M, 1, 

10. Is the witness interested 7 92 I. C. 175 : 27 Cr, L. J. 223, 

1922 L. 76. 

11. Is there padding of evidence by the prosecution 7 1936 L, 

330 ; 37 Cr- L. J, 5b2. 

12. How long before the death, the deceased made the dying decla¬ 
ration 7 1933 N. 136, 4 L. 451. 

13- Were the accused, and the deceased last seen together? 1932 
L. 43,1922 L. 171- 

14. Whether the common intention of the unlawful assembly was to 
cause grievous hurts only 7 bO I. C 679: 22 Cr. L. J. 279. 

15. With what weapons were different accused armed ? 1935 0- 
52,36 Cr. L- J. 268- 

16. Was the fatal blow given by one of the accused and withput pr«* 
meditation 7 12 L. 442. 
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T evidence inconsistent with the medical evidence? 

1924 L 561,25 Lr. L. J. 57d. 

ftea.e"k 

20. Whether the circumstantial evidence incapable of some construe 

tion in favour of the accused ? 54 M. 931. 

21. Was the body of the deceased not found ? 1935 L- 806. 

m S?i7M9a B 513 : 27°aT uIS' 

23. Whether the blood-stains weie on the clothes of a Zemindar ^ 
131P L. R. il5. 67 P. L. R. 1913,1925 L. 526,1936 L. 335- 

24 Whether the accused uieu of shack from simple injury ? 1929 
L. 456 : 30 Cr. L. J- 368. 


25. Whether the death of person was caused believing him to be dead? 
42 L. 547,1923 A. 545. 

26. Whether the blow was given in drunken brawl ? 1934 

L. 477. 

27. Whether the accused admitted his guilt to the villagers ? 117 

I. C. 737; 30 Cr- L. J. 819, 1933 L. 858, 1932 0, 324. If so, what were 
the exact woi d.s used ? 

28- Did the accused point out the dead body ? 1936 L. 558, 

29. Whether there is sufficient corroboration of approver’s testi¬ 
mony ? 1922 L. 311, 

30. Did the acLUSed point out the place from where the property 
belonging to the deceased was recovered '! 96 I. C. 849 : 27 Cr. 
L. J. 993. 

31. Whether both the accused were present at the scene of occur¬ 
rence with their gun, and there was no evidence as to who fired the shot ? 
11 C. W. N. 1085. 

32. Was some important evidence withheld by the prosecution ? 
1932 L 500, 

33. Did the accused- exercise his right of private defence ? 1927 
L. 286,1927 C. 324. 

34. Did the accused apprehend death or grievous hutt from the 

deceased ? 1925 A. 319, 1929 L- 443, 1925 L. 370,15 C. 671. {See Prem’s 

Criminal Practice—Right uf private defence). 

35. Were the injuries sufficient to cause death ? 1932 

0 - 186. 

36. To what part of the body the injuries were caused ? 24 I. C- 

601,1930 L 490.1928 L. 93- 

37- What was the weapon used and to what part of the body ? 
13 Cr. L. J. 145, see 193^ L-154. 

38. Who gave the fatal blow ? 1932 L. 189,193L L. 538. 

39. Was the injury cause4 in a sud4en quarrel? 1926 L- 219, 
J933 L 6^, 
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40* Was the stolen property of the deceased found with the accus¬ 
ed or pointed out by the accused ? 1924 L. 109, 27 Cr- L. J. 993, 1936 
N. 200,1936 N. 23,1934 N-71. 

41. Was" the random blow given in the heat of fight ? 1931 M. 

W. N. 1320. 

42. Was there grave and sudden provocation ? 1927 L. 729, 1923 

L. 312,29 Cr. L. J. 41. lOS [. C. 902. 

43. Do the witnesses give explanation regarding the injuries caused 
to the accused T 27 Cr. L. J- 821. 

44 . What was. the manner of death ? Is there any doubt about it ? 
10 L 876,1930 L. 259. 

45 . Were the blows given on legs and other parts which are not vital ? 
19.9 L. 157 :10 L. 477. 

46. Was only a single blow given 1 5 P- R. 1893. 

47. Was the death caused by beating with hand and fist ? 1933 
L. 883. 

48. Was the chhavi or axe blow given from the wrong side and not 
w th sharp end 1 

XXVIII. In Case of Rape. 

1 . Was the woman a consenting party 1 12 I. C. 848,1927 L 858, 
1931 L. 401. 

‘ 2. Were there any marks of resistance on the body of the accused ?' 

1924 L. 669 : 25 Cr. L. J. 74- 

3. Were there apy marks of struggling with the woman ? 75 I. C. 
9.6,25 Cr.L J. 74. 

4. What is the age of the accused, whether below ten years of 
age ? 1935 R 393,27 A. 187. 

5. Is the accused suflFering from gonorrhoea or syphilis? 29 Cr. L. J. 
12:1061. C. 348. 

6 . Was the woman also suffering from gonorrhoea or syphilis ? 

7. What was the duration of the disease in both cases ? Is it 
possible that the accused should have communicated gonorrhoea or 
syphilis to the woman 7 

8 . Did the woman make complaint to the relatives immediately 
after the rape ? 1925 N- 674, S. 8 ((c) Evidence Act. Was the girl crying 

• after tape ? 1925 N. 74,1926 P. 58. 

9. Is the testimony of the girl corroborated by some other evi¬ 
dence 7 1934 C. 7:38 C. W. N. 108. 

10. Was there any vulval penetration 7 1923 L. 36 : 26 Cr. L. 

J. 1185. 

11- Was there trace of semen on the loin cloth of the .man and 
on the garment of the woman ? 1930 L. 193, 

,s;l 2 . Is there report of the Chemical Examiner regarding the presence 
of semen? 1936 L. 193. 

13. Is the woman of immoral character ? 1926 C. 320; 27 Cr. L. J. 263, 

15. Was hymen ruptured ? 1934 L. 797. 

15. What was the time, place andithe surroundings ?, 
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16. Was the girl more than 16 years of age? Taylor's Med Inr Pd 

SrJfhJ &"■) *“ 

f ar"■ ■"“ 

.bouttt 

. J vl discharge of penis 

mixed with whitish discharge from the vagina ? 1933 0.148: 33 Cr- L J. §8 

examined medically several days after the'occur- 

renc© ? JN. by* 

L 8 36 Cr "iLTi^s"^ 

22. Were there any marks of resistance on the aggressor? 1935 L. 8 
36 Cr. L. !• 428. ' ’ 


23. Is the accused impotent or physically unSt? (1896 Rep. Cr. 
C. 865). 

. ^om^n some grudge against the accused? 

Lyon s Jur., 193 d Ed., p. 375. 

25. Is the prosecution lodged by the girl in order to avoid her shame by 
turning the pity and sympathy of her relatives and acquaintances ? Criminal 
Investigation by Hans Gross, 1906 Ed., p. 18- 

. , lo r®'"? acquittal from abduc- 

tion ? 1930 B* 360: 32 Cr. L. J, 205* 


27. Is the woman married or subjected to intercourse ? 

28. Was there intercourse by husband before medical examination ? 

29. Was the door of the room chained from inside ? 

30. Was the trouser-s or pyjama of accused hung on some nail or peg ? 

31. What is the age of woman, whether too old, and what is the age of 
accused, whether too young? 

32. Is the accused married or was his wife living with him ? 

33. Did the woman screan or cry before the act ? 

34- Did the woman enjoy the act of intercourse ? 

35. Was semen found in the vagina ? 

36. When was the woman medically examined ? 

37. Was the accused medically examined ? 1946 A. 911,1944 N. 245. 

38. Whether defloration is due to penis or any other cause ? 

XXIX. In Case of Rioting. 

1. Is the accused mentioned in the First Information Report? 107 
P. R. 116; 17 Cr. L. J. 450,31 Cr. L. J. 468, 

2. Are there any injuries on the body of the accused ? 1934 A. 781, 
107 A. 116,1931 A. 439,1931 A. 712- 

3. Was the accused acting in exercise of the tight of private defence ? 
1932 P. 215. 

4. Is there any uninterested evidence besides the persons who actually 
took part in riot ? 1927 L. 617:28 Cr. L. J. 685. 

5- Is the part assigned to the particular accused falsified by medical 
evidence? 1927L. 617. 
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6. What was the common object of the accused ? 3 L. 144:1922 L. 1. 

7. Was the assault an isolated or independent one by some persons? 
1933 L. 935 (2). 

8. In a communal riot is there any disinterested person ? 1925 A 
134.1922 A. 314,1932 M. W. N. 427. 

9- Was the fight a sudden one ? 5 N. W. P. H- C. R. 208. 

10. What was the number of the accused? Were some of the five 
accused acquitted ? 1923 L. 692, hut see 1926 L. 521. 

11. Whether the accused was maintaining his own right and enforcina 
it? 1927P. 96. 

12. Whether the accused was in possession of property in dispute and 
was maintaining his right ? 1923 P. 361,1933 P. 299* 

13. Whether the accused assembled after hearing cry for help ? 1928 

P. 498. 

14. How many people collected at the time ? Who were they ? 

15* Who rescued the injured ? 

XXX. In Case of Poisoning (to Medical Witness) 

1. Did you observe any marks of violence on the body ? 

2. Did you observe any unusual appearance on examination of the 
body ? If so, to what do you attribute those appearances, whether to disease, 
poison or other cause ? 

3. If the appearance was due to some poison, then to what class of 
poison ? 

4. Do you know of any disease in which the post-mortem appearance 
are similar to those observed in this case ? 

5. What were symptoms of the disease in the living body, if the 
appearance was the result of disease ? 

6. What are the usual post-mortem appearances in the case of this 
particular poisoning ? 

7. Is it not possible that the appearances may have been the result of 
spontaneous changes in the stomach after death ? 

8. What is the usual period of time after which the symptoms begin to 
appear after taking the poison ? 

9. How long a person should live after taking this poison ? 

10. What was the quantity of the poison discovered in the body ? 

11. Did you send the contents of post-mortem and bowels to Chemical 
Examiner and did you get them sealed up n your presence ? 

12. Did you ever give your opinion in a po'soning case before ? If so, 
in how many cases ? 

13. What \)^as the poison, that was ad ministered in that case ? 

In Case of Poisoning (To a Non-professional Witness) 

1. Did you notice the symptoms of the deceased before death ? When 
did the symptoms appear ? 

2. Were there any changes in the symptoms during that interval ? 

3. How long before the appearance of symptoms did he take his meals? 

4. What did he take in his meals ? 



5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 


MODEL QUESTIONS. 

Did the deceased ever suffer from a similar attack before ? 
What was the condition of the tongue ? ^ ^ 

Did he complain of pain in the stomach ? 

Did he feel very thirsty ? 

Did he faint ? 

Did he complain of giddiness or headache ? 

Was there any vomitting 7 
Was there any purge ? 

Was he restless ? 

Did he have any delerium ? 

Did he have any convulsion ? 

Did he complain of any unusual taste in his food or water ’ 
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his throat ? ^ 


18. Did he complain of his limbs getting numb ? 

19. Did he complain of suffocation ? 

20. Were his hands clenched ? 

21. Was his head bent backward after some convulsive ierk ? 

22. Did his body become stiff? ^ 

23. Did he feel pleasurable excitement in the beginning ? 

24. Were his pupils contracted ? 

25. Was there any yawning or sneezing ? 

26. Was there violent pain in the abdomen ? 

27. Was his tongue white and shrivelled ? 

28. Was the respiration difficult ? 

29. Was there any blood mixed with vomitting ? 

XXXI. In Case of Strangulation 

1. Did you observe any marks of violence upon the body ? 

2. Were there any unnatural appearances on examining the body at 
the time of post-mortem ? 

3. Whether the marks nn the neck were caused before or after 
death ? 

4. Will you describe the mark on the neck ? 

5. What was the colour of the marks left on the neck 7 

6. Did the marks correspond to the shape of fingers 7 

7. Whether the marks were on one side of the neck or both 7 

8. What were post-mortem appearances you observed 7 

9. Was there any blood from the mouth and nostrils 7 

10. Could the marks which you observed, have been caused by rope 
or other article now present in Court. 

11. By what article, in your opinion, the deceased was strangled 7 

12. Is it not a fact that if a body of a person is hanged by handker¬ 
chief, or tightly fitting collar round the neck, a mark resembling that or 
strangulation may be produced 7 

13. Was this strangulation due to accident, suicide or homicide 7 

14. Do you think that the rope produced in the Court could have 
supported the weight of the body 7 

15. Was the pressure on the nec^ exercised by means of finger nails 
or a hard or resisting substance I 
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16. Were there any abrasion on the front of the neck ? 

17. What was the colour of the vomitting matter, whether black 

blue or deep green ? ’ 

18- Was the deceased addicted to opium, arsenic, cocaine ? 

19. Did he give out the cause of the trouble 1 

XXXII. In Sodomy or Unnatural Offence 

1- Was there any delay in i medical examination of the complainant ? 
1932 L. 345:13 L. 573. 

2- Is the story of the complainant corroborated by any testimony ? 
73 P. L. R. 1918: 471- C. 670. 

3- Were there marks of violence on the anus ? 

4. Were there any marks of violence on the private parts of the 
accused 7 

5< Was there penetration of the male organ 7 

6. Was the accused spent before he could thrust his organ 7 1834 

S.206. 

7. Is the accused impotent 1 

8. Were there stains of semen on the loin cloth of the accused or the 
victim 7 10 L. 794. 

9. Is the place of occurrence near some road or any other place which 
is frequented by the public 7 

10. Did the complainant cry or scream 7 

11. Was there any mark of struggle on the accused or the com¬ 
plainant 7 

12. Was any cloth torn during struggle 7 

13. Docs the accused habitually practice sodomy 7 

14. Is the complainant a habitually passive agent 7 (The skin around 
the anus may be found to have assumed a smooth appeaiMiicc. instead of 
showing the usual series of fo'ds), Lyon’s Med- Jur., 1904 Ed., pp. 261- 
262. 

15. Is the anus funnel-like or of trumpet shape 7 Lyon's Jur-, 1928 
Ed., pp. 283-384. 

16. Are there triangular sodomitic wounds 7 Lyon’s Jur, 1928 Ed., 
pp. 283-281. 

17. Was there cancer about the anus or gonorihocal discharg: from 
the rectum 7 Lyon’s Jur., 1928 Ed., pp. 283-284, 

18. Have the complainant or his relations any gniJge against the 
accused and motive to implicate him falsely 7 1926 L. 375 : 27 Cr. L. J. 
593. 

XXXHI. In Theft Cases. fUnder S. 379,1. P. C.) 

1. Does the stolen property belong to the complainant ? 

2. Does the accused claim the property under bona fide claim of right? 
44 C. 66.1929 P. 86,1935 S. 115,1935 A 214,1935 C. 675. 

3. Was there consent by the person in charge of the prop'rty 7 4 C. 
366. 

4- Was the property removed forcibly with a view to realize legal 
dues? 1921P.390;22Cr. L. J. 224. 
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5. Was the property taken avray openly ? 1P34 P. 431 ^ 1925 p 

86 * 

6 . Did <-he accused take away the property wb’ch ■’ 

to him? 10 M. 186,1 Weir 79. " vva.cn 

7. Did the servant act under the orders of his .natter ? 12 Cr. L* 

I . 7 * 

8 . Was the property res nulhus ? 8 A. 51, 9 A. 3-18,17 C- S52. 

9 . Was the possession recent and exclusive ? V9 5 p • :5.l C- L. 

J. 924. 


iQ. Is the property identifiable 1 194 P. L R. 1912. 

11. Were distinctive names of the stolen '’cods £'"?-> in rh’ 

stolen articles ? 1921P. 49J. o- - - - 

12. Were the stolen goods of common pattern? 1923 L 3^,' 
R,1912, 


I'S J 

21 '. 


13. Were the stolen articles of ordinary make and there was 
peculiar in them ? 13 Cr. L ]. 555, 81 1. C. 48. 

14. Did the stolen property consist of crops and sra.r. ? 571- C. 
113. 

15. Did the stolon properly consist of cloth ? 1922 A. 24,1L. 

102 . 


16. Did the stolen property consist of cash and coins ? 1926 S. i7 ; 
26 Cr. L. ]. 1315. 

17. Dn the stolen articles consist of ornaments of common pattern ? 
1926 L. 132 : 26 Cr. L- J. 1361. 


18. Is the stolen article sugar or wheat? 9 P. 636,34 ?• L. 

1912. 


19 . Whether shoe left at the place of occurrence belongs to the 
accused and whether it can be identified ? 1935 L. 805. 

20. Were the iuot-prints of the accused covered ? 

21. How long after the theft were the foot-prints covered and com¬ 
pared with those of the accused ? 1932 L. 557 :33 P. L- IC- 691. 

22. Whether the identification of foot-prints of the accused was 
with shoes ? 73 I. C. 331: 24 Cr. L. J. 587. 

23. Did the track of the accused lead to his village ? 33 ?■ R. 

1868. 


24. Has the tracker knowledge about the varieties of foot-prints 7 
{See Orem’s Criminal Practice—Foot-prints). 

25. Was the stolen property found in a P^ace accessible <*0 others? 
s.g, a tank or jungle or verandah or a street. 192^ M. b4o, L- I2i: 
26 Cr. L. 1. 257. 1925 A. 476 : 26 Cr. L. J. 1022. 

26. Wvis the stolen pioperty rccovei^fd from a place not belonging 
to the accused ? 1930 L. 91.1334 N. 54,1938 M. 846. 

27. Was the accused living jointly in the same house with others ? 


9 Cr. L. ]. 52, 6 B. 731. . 

28. Was the property found in a shed which was at seme distance from 
the house ? 10 B. 319,1932 S. 180. 
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ftn -irnised merely point out the place where the stolen 

w“c?n«S; ml! &, a) P. R. 1905,1934 S. 159, 1930a 

30. Did the accused merely produce the stolen propeitj from a jungle! 

31 bid the accused point out the place of occurrence ? 1929 L 

ir, w/cc the. accused in a custody as well as accused in the case when 
he made a sfatt^nt which resulted in the discovery of stolen property , 

1928 P. 491) 1931 L-278. things discovered already'known to the 

Police beWTtTeac^ftnred outV place! 1929 N. 35,1934 L. 786, 
1930 S- 225,1929 S. 250* 

xyju j I „i..e,a 4 w rlkcovered in consequence of informa- 

34. Was the property already 1929 S 350- 

tion from another suspected parson I 1922 L-315, U29 t,.ppu 

35. Was the place pointed out joitly by seveial accused 1 1927 L. 

739,1932 C. 297. _ accused’s house conducted in the presence 

36. Wes the seaich ■jf 'he ac^a ^ j 

respectful witnesses of the locality t 

Was the person who entered the house to make a search got hi. 

i„ the presence of thd occupant of the 
k"* Was^rtc scaich list signed by the witnesses ! 4L.B.R.134,11 

ii.*^Was the Police Officer authorised to make the search under S. 165 

Cr. P- C. 7 38 A. 14, 6 Cr- L. J. 439. /o /ii i t p r i 

XXXIV. In Case of Receiving Stolen Property. (S. 411.1- P. U) 

1. Was the stolen property found in a ]ointly occupied y 

several persons 7 1922 A. 83. 571- C- 913,671. C- 588. . , 

2 Was the stolen property in a room with no ;n^ 

accessible to the members of the accirscd family? m. A. 478.4/A 

3. Was the stolen aticlc of such a nature that it may he changing 

hands? found with the 

accused 7 1921L 89,1923 M- 365.1923 L- 460.1926 L. 5.6. _ 

5. Is the propeity proved to he stolen property? 52 C. 22 .i. o 

6 . Did the accused merely point out the place where the stolen 

property was found 7 1930 S. 168. _ , ■ t, jjj Mt 

7. Was the stolen P^Pef y rV^ 19 l 2 ^ 'rp’^R.'^^19l7^(Cr.)> 

belong to the accused? 17 A.576,46P. L. R. 1912, 1 P. K- 

got a receipt for the 

stolen article and was in possession of the same for several months 7 1936 

38. 
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9. Has the accused failed to disclose the names of the thieves +rom 
whom he purchased the property ? 1933 L. 596 (2J. 

10' Did the accused give a false account or failed to give account of 
the possession of the stolen property ? 1931 p. 85- 

11. Does the accused claim the alleged stolen property although he 
has failed to prove the claim ? 53 C. 157. 

12. Was the stolen property capable of identHcation ? 26 Cr. L. J. 
1315,16 Cr. L. J. 440. 

13. Was the list of stolen property given to the Police after the 
F. I. R. or at the time of making the F. I. R. ? 

14. Was the stolen jewellery melted into an ingot ? 39 P, R. 


15. Is the stolen property res nullius ? 9 A. 348, 17 C- S57,18 B. 

212 . 

16 Was the stolen property sold by accused in open market ? 

17. Was it sold for full value or for nominal price 1 

18. Did the accused give wrong description of himself, his father and 
the place of his residence, when selling the property ? 

For other questions, see Model Questions in Case of Theft- 
XXXV. Regarding Track Evidence or Footprints 

1. How long after the occurrence the footprints were covered ? 1932 

L. 557 

2. How many people collected at the scene of occurrence, when alarm 
was raised ? 


3- When was the tracker called and when did be arrive ? 

•4 Was the ground soft or hard or sandy ? 

5. Has the tracker anv scientific knowledge of footprints 7 

6. Was the measurement taken by foot rule or bv hand (fingers) ? 

7. How long after the theft were footprints compared ? 1933 L- 299- 

8. Was the impression that of bare foot or booted foot ? 

9- Was the impression that of a person while walking or running or 
with burden ? See Prem’s Criminal Practice—" Footprints ". 

10* Were the 'footprints of a person with shoes ? 24 Cr- L. J. 587. 

11. Has the tracker any previous experience of the identification of 
footprints 7 

12. Was any block made of the footprint ? 

XXXVI. To Handwriting Expert 


1. How long you have beeia a handwriting expert ? From whom you 
have learnt the subject of handwriting and for how long Z 

2. Can you read and write the language of the document examined by 
you 7 1933 P* 559. 

3. Did you compare the questioned document with a signature or 
some other writing ? 1925 C. 435. 

4 Whether the forgery was traced or free-hand ? 

5. Was the questioned document compared with some writing ad¬ 
mitted or proved to be genuine ? 1932 B. 588,53 C. 372) 37 C* 467. 
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6. Ir. your evidence contradicted by another expert ? 1933 L. 885,1939 

0.213. 

7. What is the age of disputed writing ? 36 M. 159. Please give 

reasons. 

8. What are the chief similarities and dissimilarities in the hand¬ 
writing ? 1921 P. C. 168. 

9. How many writings have you compared since you started this 
profession ? 

10. In how many cases your evidence was believed and in how many 
cases disbelieved ? 

11. Did you make enlarged photograph of these dneuraents yourself ? 

12- Did you submit a report ? If so, to whom and on what date 1 

13. How many writings of this particular language did you compare 
during your proiossional career 1 

14. Can you explain the difference in the formation of i’s, t’s or h’s 
(ns the case may Im) ni the questioned document ? 

15. Was the alignment of the writing avseendant, descendant, even, 
irregul.ir or arched ? 

]6. Was the arrangement of the letters rcqular or irregular ? 

17. What was the sising of particular letters in regard to one another ? 

18. Was the sizing automatic ? 

19. Whether the writer kept up the relative sizing of letters in words, 
although writloii large or small ? 

20. Was the sizing regular of irregular, wide or nariow, large, medium 
or small 7 

21- Was the writing rapid nr slow ! 

22. Was the writing regularly or evenly or irregularly spaced I 

23. Was the spacing extravagant, wide, medium, close or criimpt ? 

24. What was the exact width of spacing ? 

25- Did you measure the spacing from letters to letters or from the 
end of the final stroke to the bcgini'ing stroke i 

26. Was the spacing autoiuatic 7 

27. Was the pen presentation vertical or angular ? 

28. What is the angle at which the pen was held towards the paper ? 

29. Was the pen pressure light, heavy, medium, even, uniform or 
shaded ? 

30. What was the form, intensity, frequency and exact location of the 
shading caused by the prtssurc of the pen ? 

31. What was the execution or speed in writing I 

32. Wbelhcr speed was laboured, slow and drawn, slow and deliberate, 
average, rapid or very rapid 7 

33. What was the direction or .slant in writing 7 

34. Was the style linear, oral, round, angular or square 7 

35. What was the finger movement 7 

36. Was the style the result of combined action of the finger and wrist 
-■the finger predominating 7 

37. Could the writer write a word or combination of more than five 
letters or characters in a single operation 7 

38. Were the curves regular or irregular in different places 7 
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XXXVII, In Suit for Accounts and on Account Books 

1' Are the account b ooks regularly kept ? 

2 . Is the account kept ^cording to the set rules and current routine 
or set practice of a person ? 1925 N 407. 

(P, C.)%z p'SLigS^“ 

4. Who wrote the account books 1 

5. Is the writer of the account books alive ? 

4 - 1 , memorandum not regularly kept :n 

the course of business ? 1930 N. 24. => j t- 


7. Was the account totalled every day I 1921 N-133. 

8. When is the ledger prepared from the day book ? 

fact stated^/account books have personal knowledge of the 


10, Were there blank spaces left in the account books ? 1939 L- 412. 

Ara the account books sticthed and made in the form of Baht or 
ledger and bound together ? 1936 M. 871, 23 I. G 893. 


^te there incorrect entries and mistakes in the account books ? 1932 

O- 225- 


13. Are there bogus entries in the account books ? 1928 P. C. 39. 

14. How long after the fact or transaction entries are made in the 
account books ? 5 P- 777. 


15. Were the accounts prepared by the book-keeper from only the 
memorandum supplied by the plaintiff ? 

16. Who is the accounting party 7 

17. Is the account book marked with pages ? 

18. Does the account book show that some pages have been 
substituted ? 

19. Is the ink of the substituted pages different ? 

20. Arc the expenses incurred in connection with a previous suit, 
entered m the account book ? 

21. Are the travelling expenses of the plaintiff entered 7 

XXXVIII. In Adoption Cases 

1. What ceremonies were held at the time of adoption ? 

2. Are the parties governed by Hindu Law or custom ? 

3. Was Dutta Homam performed 7 

4. Was the ceremony of giving and taking performed ? 1936 C. !• 

5. Was there a deed written at the time of adoption ? 1936 P. C. 304. 

6. Was the boy actually delivered to the person adopting him ? 40 P, 
L. R. J. & K. 42 

7- Was the boy treated as son after adoption ? 2l C. 997 (P. C.), 6 C- 
926 (P. C.). 

8, ' Was there any entry in the register maintained by Primary School 

Authorities ? 1934 N. 1. 

9, Was the boy shown as a son of the adoptive father in the applica- 
tion for admission to a school 7 1934 N. 1. 

10, Did the monthly progress report of the school mention the boy as 
the adopted son of the party 7 
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11. Can the person be legally adopted ? 

12. Was there any agreement with the natural father for payment ot 
money ? 26 I. C. 779,51 1. C- 280. 

13. Was the agreement entered into by the natural father, ratified bv 
the adopted son ? 1931 M- 804 :1351. C. 903,13 A. 1391. 

14. Was any property alienated in favour of the adopted son ? 

15. Was the deed of adoption attested by the sons of natural father ? 

16* Was the deed of adoption and of gift attested? (It does not 

require attestation in the Punjab). 1939 L. 414. 

17. Did the widow possess authority to adopt ? 47 C. 1012, 49 C. 1, ] 
P. 245,55 A. 78. 

18. -Was any legitimate son born after adoption 7 (Legitimate son'iii 
such case gets fth share in the father’s estate). 1939 B. 766,17 B. 100. 

• 19. Did the «ridow obtain the son of Spindas ? 1937 M, 110, 

20* Whether the adopted son was given by father, mother or anj 
other relative ? 3J B-107, U M. 43, 30 C, 965,2. P. 469- 

21. How long before the date of the suit did adoption take place ? 5f 

M, 40. 

22. Was there any statement in the will by the adoptive father as tt 
the factum of adoption ? 5 P. 779. 

23. Did the adopted son perform ptndas for the adoptive father or foi 
the natural father ? ^63 I. C. 993 (P. C.)* 

24. Was there any declaration by the adoptive mother as to adoptioi 
(it a person 7 1934 A- 406. 

25. Was any Panchayat held at that time 7 

26. Were sweets distributed at the time of adoption 7 

27. Was any gra.jdson living at the time of adoption 7 46 R. 455. 

28. Was any legitimate son living at the time of adoption 7 48 M. 1. 

29. Did the adopted hoy belong to the same caste as the adopfivi 
father 7 46 A. 137. 

30. Could the adoptive father legally marry the mother of the boy 
11 M. 49, 21 M. 412. 

(As to who may be taken in adoption, see Prera’s Laws of India, p, 246 
3CXXIX. tn Case of Benami Transaction. 

1. ^ What is the market value of the property sold and how much it i 
entered in the deed ? 

2, What is the source of purchase money 7 1931T;. 419:12 L- 546,3' 
A. 557 (P. C.), 18 C W. N. 428 (P. C.), 1928 M. 708. 

3- Whether the ostensible purchaser had money in Bank or with hin 
according to his account books 7 

4. Whether the consideration is adequate ? 1924 C. 523, i 

5. Who is in possession or enjoyment of the property since thi 
purchase? 1924 C. 523 ; 81 1. C-667. 

6. Who is paying for the improvements effected on the property 7 

7. Who Days the land revenue or other cesses regarding the land ? 

8- Who has got the custody of title-deeds 7 1924 C. 523. 

9. Is the transaction for the benefit of true owner 7 1939 S* 9. 

10. Has the original draft of the deed been produced 7 (If the transac 
tion is old and documents are many, non-prouuction of original draft i 
immaterial) 1939.C. 244, 

It Has the actual executant lent his name* to the real party to thi 
contract 7 571. C* 689. 




